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NATIONAL FAIR TRADE LEGISLATION—1959 


MONDAY, JUNE 15, 1959 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SPECIAL SUBCOMMITTEE ON Farr Trape, 
Washington, D.C. 
The subcommittee was called to order at 10 a.m., in room 5110, 
New Senate Office Building, Hon. Strom Thurmond presiding. 
Senator THurmonp. The subcommittee will ay to order. 
Today we open hearings on the fair trade bill, S. 1083, a bill that 
would allow manufacturers or producers to set a pri ice that the retailer 
must maintain. 
This represents the third time Congress has been called upon to act 
on this matter. We have previously enacted two fair trade laws. 
At the outset, we must frankly recognize this is a matter of con- 
siderable controversy. Extensive hearings on the House and Senate 
sides have revealed views both appealing and divergent. It is my 
hope and I know one shared by my colleagues on this subcommittee 
that the hearings we are now starting will provide us with concrete 
facts so we can best fulfill our legislative function. 


(S. 1083 follows:) 


[S. 1083, 86th Cong., 1st sess. ] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of merchandise identified by a trademark, brand, or trade name 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That it is the purpose of this Act to 
promote the distribution in commerce of merchandise which is identified by a 
trademark, brand, or trade name and which is in free and open competition 
with other articles of the same general class. Where fair, equitable, and com- 
petitive prices cannot be maintained in all appropriate stages in the distribution 
of such identified merchandise, the marketing of such identified merchandise is 
depressed and the quantity thereof moving in the channels of commerce declines. 
With a view to removing obstructions to the marketing of such identified mer- 
chandise in commerce which are occasioned by unfair selling practices, it is 
hereby declared to be the policy of Congress to afford distributors of such 
identified merchandise an effective means whereby the sale of such identified 
merchandise at all appropriate stages of distribution may be consummated at 
prices that are adequate to stimulate said distribution and low enough to enable 
distributors of such identified merchandise to compete effectively with those 
marketing goods of the same general class and to satisfy the needs of ultimate 
consumers. 

Sec. 2. Section 5(a) of the Feder al Trade Commission Act, as amended, is 
hereby amended to read as follows 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Fedeal Aviation 
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Act of 1958, and persons, partnerships, or corporations insofar as they are 
subject to the Packers and Stockyards Act, 1921, as amended, except as provided 
in section 406(b) of said Act, from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce. 

(2) Nothing in this Act or in any of the antitrust Acts shall render unlaw- 
ful any notices, contracts, or agreements prescribing minimum or stipulated 
prices, or requiring a vendee to enter into contracts or agreements prescribing 
minimum or stipulated prices, for the resale of a commodity which bears, or 
the label, dispenser, or container of which bears, the trademark, brand, or trade 
name of the proprietor, producer, or distributor of such commodity and which 
is in free and open competition with commodities of the same general class 
produced or distributed by others, when notices, contracts, or agreements of that 
description are lawful as applied in intrastate transactions under any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made or to which the com- 
modity is to be transported for such resale. 

“(3) Nothing in this Act or in any of the Antitrust Acts shall render unlaw- 
ful the exercise or the enforcement of any right or right of action created by 
any statute, law, or public policy now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia, which in substance provides that willfully 
and knowingly advertising, offering for sale, or selling any commodity at less 
than the price or prices prescribed in such notices, contracts, or agreements, 
whether the person so advertising, offering for sale, or selling is or is not a party 
to such a contract or agreement, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

(4) Neither the giving of notices nor the making of contracts or agree 
ments, as described in paragraph (2) of this subsection, nor the exercise or 
enforcement of any right or right of action as described in paragraph (3) of this 
subsection, shall constitute an unlawful burden or restraint upon, or interference 
with, commerce. 

“(5) For the purposes of this paragraph and paragraphs (6) to (10), in- 
clusive, of this subsection— 

“(A) a person shall be deemed to be a ‘proprietor’ with respect to mer- 
chandise if— 

“(i) such person manufactured such merchandise and identifies it 
by the use of his trademark, brand, or trade name, unless he has specifi- 
cally granted to another person sole authority to establish stipulated or 
minimum resale prices for such merchandise; or 

“(ii) such person distributes such merchandise and identifies it 
by the use of his own trademark, brand, or trade name; or 

(iii) such merchandise is identified by the use of the trademark, 
brand, or trade name of the manufacturer thereof, and such manu- 
facturer has specifically granted to such person the sole authority to 
establish within the United States stipulated or minimum resale prices 
for such merchandise. 

“(B) a proprietor is deemed to retain a proprietary interest to mer- 
chandise with respect to which he is a proprietor after he has sold it to dis- 
tributors, by reason of his interest in stimulating demand for such merchan- 
dise through effective distribution to ultimate consumers and by reason of 
his further interest in the continuing protection of the goodwill associated 
with the trademark, brand, or trade name identifying such merchandise. 

“(C) The term ‘notice’ means actual notice given by any method which may 
be established by legally admissible evidence. 

“(D) The term ‘United States’ means the several States, the District of 
Columbia, the Commonwealth of Puerto Rico, and the Territories and possessions 
of the United States. 

(6) In the case of merchandise with respect to which a person is a proprietor, 
it shall be lawful for such a person to establish and control, by notice to his dis- 
tributors, stipulated or minimum resale prices for such merchandise, if such 
merchandise is in commerce or is held for sale after shipment in commerce and 
is in free and open competition with merchandise of the same general class pro- 
duced by others. He may so established schedules of resale prices differentiated 
with reference to any criteria not otherwise unlawful. Such schedules may be 
changed from time to time by notice to distributors having acquired such mer- 
chandise with notice of any established resale price. He may so establish such 
resale prices for his wholesale distributors, notwithstanding paragraph (10) of 
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this subsection, even though he sells such merchandise to retailers in competi- 
tion with such wholesale distributors, if (i) such sales to retailers are made at 
the same prices he establishes for such wholesale distributors for comparable 
sales, and (ii) he is not a wholesale distributor of products other than products 
which he manufactures. 

“(7) Except as provided in paragraph (9), it shail be unlawful (i) for any 
distributor with notice of an applicable stipulated resale price established un- 
der paragraph (6) by a proprietor with respect to merchandise to sell, offer to 
sell, or advertise such merchandise in commerce, or such merchandise held for 
sale after shipment in commerce, at a different price, or (ii) for any distributor 
with notice of applicable minimum resale price so established with respect to 
merchandise to sell, offer to sell, or advertise such merchandise in Commerce, or 
such merchandise held for sale after shipment in commerce, at a lower price. 

“(8)(A) Any person suffering damage by reason of a violation of paragraph 
(7) may sue in any State or Federal court of competent jurisdiction, without 
respect to the amount in controversy (except as provided in subparagraph (C)), 
and shall be entitled to (i) recover the amount of the damages sustained, (ii) 
injunctive relief, and (iii) the cost of the suit, including a reasonable attorney’s 
fee, whether or not specific money damages are established. 

“(B) Any person reasonably anticipating damage by reason of a violation of 
paragraph (7) may sue in any State or Federal court of competent jurisdiction, 
without respect to the amount in controversy (except as provided in subpara- 
graph (C)), and shall be entitled (i) to injunctive relief, and (ii) to the cost 
of the suit, including a reasonable attorney’s fee. 

“(C) Where no injunction lies, the Federal court shall not entertain a suit 
for damages under this paragraph unless the amount in controversy, exclusive of 
interest and costs, exceeds $10,000. 

“(9) It shall be a defense to an alleged violation of paragraph (7) for a 
defendant to prove that merchandise has been advertised, offered for sale, or 
sold by him— 

“(A) In closing out the merchandise on hand for the bona fide purpose 
of discontinuing dealing in any such merchandise, if (i) disclosure of this 
fact was given to the public, and (ii) the proprietor was promptly and 
reasonably informed in writing of the intention so to close out and given 
an opportunity to purchase such merchandise at the net price paid therefor 
by the defendant ; 

“(B) When the merchandise is damaged, defaced or deteriorated in 
quality and disclosure of the fact is given to the public in the advertise- 
ment and sale thereof, and when such disclosure is conspicously made in 
all advertisements and affixed to the merchandise, or the container, package 
or dispenser in which it is offered for resale, if the proprietor was 
promptly and reasonably informed in writing of the intention so to 
close out and given an opportunity to purchase such merchandise at the net 
price paid therefor by the defendant ; 

*“(C) When the merchandise is advertised, offered for sale, or sold by any 
officer acting under the orders of any court: 

“(D) In the sale of merchandise acquired prior to notice of any estab- 
lished resale prices ; 

“(E) In resales to charitable or religious institutions, or to agencies or 
instrumentalities of (i) the Government of the United States, or (ii) the 
government of any State, Territory, or possession of the United States, or 
(iii) the government of any political subdivision of any State, Territory, or 
possession of the United States, which acquire the merchandise not for 
resale to the consuming public. 

“(10) Except as provided in paragraph (6), nothing in this subsection shall 
make lawful any contract, combination, or agreement providing for the estab- 
lishment or maintenance of minimum or stipulated resale prices on any mer- 
chandise between proprietors, or between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between 
retailers, or between persons, firms, or corporations in competition with each 
other: nor shall anything in this subsection permit two or more proprietors or 
two or more distributors to take joint action in establishing resale prices for 
competing merchandise sold under different trademarks or trade names.” 


Senator Tuurmonp. Our first witness is the Honorable Emanuel 


Celler, Congressman from New York. Is Congressman Celler 
present / 
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[ understand Mr. Celler’s plane has been delayed and he will be 
a few minutes late. We will arrange to take him when he gets here, 

Next is Senator Proxmire, from Wisconsin. I see he is not here , § 
yet. 

Our next witness is Herman Waller, general counsel, National 
Association of Retail Druggists. 


Mr. Water. Mr, Chairman, if I may, with your permission, I ; 
would like to extend my time to two persons who are here and are 1 
wanting to leave before noon and I can be called this afternoon, I 
if it is all right. There are two men here who are leaving this after- 
noon, Senator, and they have a statement which will take 3 minutes . 


each. If you would rather hear them first, I will forego my time. 
Otherwise, I will go ahead now. They are on the list. ( 
Senator THurmonp. All right. We will take them first, then, if é 
they have brief statements. : 
] 


STATEMENT OF ED WIMMER, PRESIDENT, FORWARD AMERICA 
PUBLISHING GUILD, INC., AND VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, INC., PUBLIC RELA- 
TIONS DIVISION, CINCINNATI, OHIO 


Mr. Wimmer. I am just going to give you my identification and | | 
make a couple of pertinent statements, in the interests of time. . 

My name is Ed Wimmer, president of the Forward America Pub- |. 
lishing Guild, in Cincinnati, and vice president of the National 
Federation of Independent Business. 

I want to quote from a statement you made before the national 
automobile dealers’ convention, Senator Thurmond, about the last 
time you talked at that great convention. You said: 

The ethical standards that mark the growth of manufacturing and retailing 
in past years will sink to the business morality of a country fair shell game. 

I think the talk you made to the automobile dealers at that time 
probably covered the disaster from cutthroat competition as well | 
as any speech ever made in this country at any convention I ever 
attended, and I don’t say that because you are here but because I 
did read it and I quoted it all over the country. 

The Wall Street Journal has been one of the most bitter enemies 
of the fair trade law and in a recent editorial dealing with another 
subject, the Wall Street Journal said: 

The seller can not get more than the buyer will pay in any case, and in our 
economy the buyer has many choices. 

I would like, also, to submit for the record this supplemental 
statement and a copy of the Enquirer editorial in defense of fair 
trade. 

As you know, we have been told by the opposition, all over the 
United States, and they come before these hearings, that every major 
newspaper in the United States is opposed to fair trade. This edi- 
torial, T think, covers the subject better than any editorial that has 


ever appeared in any newspaper in the United States. I would like 
to submit this statement. 

Thank you again for the privilege of appearing. 

Senator Tuurmonp. We are glad to have you with us. 
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(The statement follows:) 


SUPPLEMENT TO TESTIMONY GIVEN By Ep WIMMER, PRESIDENT, FoRWARD AMERICA 
PUBLISHING GUILD, INC., AND VICE PRESIDENT, NATIONAL FEDERATION OF INDE- 
PENDENT BUSINESS, INc., PUBLIC RELATIONS Division, CINCINNATI, OHIO 


The views expressed in this statement are those of the writer, and represent 
the thinking of approximately 3,500 business and professional men and women 
in the Ohio Valley, who support the educational activities of the Forward 
America Publishing Guild, Inc. These approximately 3,500 men and women are 
members of almost every branch of the trades and services, and I believe the 
feelings they hold toward the passage of the Harris bill in the House of Repre- 
sentatives, and its companion bills in the Senate, are shared by a very large 
number of all our citizens in ‘the Ohio Valley area. 

As vice president of the National Federation of Independent Business, Inc., I 
can tell you that my talks made over the entire Nation in behalf of fair trade, 
and especially those talks before college and high school student assemblies, have 
met with wonderful response; and the polls taken by the federation have 
always shown overwhelming support for the strongest possible fair trade 
legislation. 

Federation members have not been polled on the pending bills, however, and 
for that reason I have limited endorsement to the Ohio Valley, where the pending 
bills have been widely approved in personal and other contacts. 

I would like to further assure the committee members, and all members of the 
House and Senate, that wherever I have spoken to women’s clubs, labor groups, 
and other gatherings, a clarification of the purposes and privileges of fair trade 
legislation has always resulted in majority approval. 

The distinguished Senator from South Carolina, the Honorable Strom 
Thurmond, made a splendid talk before the National Automobile Dealers’ Asso- 
ciation a few years ago, in which he warned the dealers to stop cutting each 
other’s throats, or face disaster. On that occasion, the Senator said: 

“There is a dangerous malignancy in America’s No. 1 industry, the automobile 
business. It appears to me, and I believe, too, to others; that if the drift 
continues as it has been going the past 2 or 3 years, the basic pattern of auto- 
mobile distribution through independent dealers will undergo a revolutionary 
change. 

“The change will, I feel, in the long run, destroy the benefits of the most 
successful distribution system of a high price consumer product, ever known 
in the world’s history. It will wipe out a system of locally owned and locally 
managed small business, in many cases now in the hands of the third generation 
of the same family. It will destroy the reliability, the responsibility, and the 
respectability of dealership on which the sale of a $3,000 or $4,000 product must 
rest—if consumers and the buying public are to buy with confidence. And along 
with this change, the ethical standards that mark the growth of manutacturing 
and retailing in past years, will sink to the business morality of a country fair 
shell game. 

“Some day you are going to see supermarket operation with real high-powered 
leadership, if you do not mend your ways. Supermarkets, of course, will not 
stay. These abortive sales efforts, the cut price, the phony trade-in, the 4-year 
terms, finally will exhaust themselves, and then salesmanship, service, and 
responsibility will again be required to sell cars, and maintain factory invest- 
ments, employment, and reputation—but this will be too late for the experienced 
dealers because they will have liquidated, gone bankrupt, or gone out of business. 

“So, the third stage will be the chainstore type of merchandising, or the 
factory-owned distributorship, but the consumer, the town, the auto dealers, 
and the factories will lose by this transition. Also of major importance to the 
public is that greater economic power will be concentrated in the hands of fewer 
and fewer financial giants.” 

Hon. John Dent, Congressman from Pennsylvania, could also be right. He 

wrote us: 
“T honestly believe we've lost our capacity to analyze and make decisions perti- 
nent to our mutual welfare as an American nation. I wonder sometimes if we 
aren’t filling on the ‘food for the moment’ and to hell with tomorrow (or yester- 
day ).” 

Consider, Mr. Chairman and members of this committee, that the Wall Street 
Journal has been a particularly bitter opponent of the fair trade laws. Its edi- 
torials have accused fair traders of “pricefixing, conspiracy,” and other “crimi- 
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nal” acts despite the fact that an overwhelming number of Journal subscribers 
and advertisers are leading adovecates of fair trade laws. 

In another editorial, unrelated to the fair trade laws, the Journal declared: 
“The seller cannot get more than the buyer will pay in any case, and in our 
economy the buyer has many choices.” Here is the “meat” of the argument 
supporting the passage of a strong fair trade law, and it comes from an “enemy” 
of fair trade. 

I believe that “throatcutting” business practices in almost every line of business 
have reached a point that, if the Congress fails to adopt a strong fair trade law 
as one means of bringing rules of fairplay into the marketplace, the free-enter. 
prise system will be bled to death. Senator Thurmond’s prediction concerned 
with the automobile industry is on its way toward fulfillment, because the break- 
down of ethics has been so complete, most automobile dealers (aside from those 
in small towns) believe they have passed the “point of no return.” 

This is a frightening thought that is gradually taking over in one line of busi- 
ness after another—making delayed action on a strong fair trade bill too danger- 
ous to contemplate. 

I submit the following brief as a supplement to the lengthy statement I made 
on fair trade as printed in the record of the hearings on the Harris bill, H.R, 1253, 
under date of March 16, 1959. 

I would also like to include in the record an editorial in support of fair trade 
legislation that appeared in our great newspaper, the Cincinnati Enquirer, one 
of the oldest and most respected daily and Sunday papers in America. The 
editorial follows: 

{The Enquirer, Cincinnati, June 4, 1959) 


“THE CASE FOR F'AarR TRADE 


“Few subjects in our modern economic life have been discussed as vehe- 
mently—and with less real comprehension of the underlying principle—as fair 
trade. 

“The popular concept is that fair trade laws are enacted to keep people from 
getting bargains, or to prevent healthful competition, or to make the public pay 
more for manufactured goods than they are worth. 

“To see what fair trade really means, and how it operates, let’s suppose you 
organize a company. You’re going to manufacture electric irons—good electric 
irons, the best that can be made. You pay for research, to obtain the latest 
features in your product. You buy expensive machinery, hire skilled craftsmen, 
organize a merchandising and advertising campaign to create a popular demand 
for your irons. 

“Your electric iron is not cheap, but you are convinced that the public will pay 
a fair price for a really good iron. ‘ 

“First, though, you must sell them to appliance dealers throughout the coun- 
try—unless you intend to operate thousands of retail stores yourself, which 
would be uneconomical if not impossible. 

“The thing that the appliance dealer want to know is, Can he sell them, or will 
he get stuck with them? 

“In your case, it being a good iron and properly promoted, he can be convinced 
of its salability. But he might be stuck with them in another way. Suppose, 
after he’s purchased a good inventory and sold some to his best customers, a dis- 
count house or the like around the corner starts selling them ‘at wholesale’? 

“His best customers will accuse the dealer of having ‘gypped’ them. And if the 
retailer tries to meet the ‘wholesale’ price, he is soon out of business. After all, 
he is renting his store, paying his help and keeping going on the usual traditional 
spread between the wholesale and retail prices. 

“This doesn’t have to happen too often, or too long, before you and your good 
iron manufacturing company are caught in a deadly vise. Once your product 
has gone the round of the discount houses and the ‘special sales,’ how many re- 
tailers are going to stock up on your iron? And when you lose the promotion and 
merchandising support of the ethical retailers, even the discount houses and 
special sellers will lose interest in you. Or they’ll demand special price conces- 
sions that would make it impossible for you to continue manufacturing a good 
iron. 

“Fair trade, in essence, requires all dealers in your product to observe the 
suggested price. It is a protection for the independent retailer as well as the 
manufacturer of trade-name wares. 
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“Tt does not end competition. Non-fair-traded products are subject to any 
price manipulation. And there always is the compelling factor of rivalry be- 
tween manufacturers in the various fields. 

“What is so heinous about permitting a man—you, in the electric iron busi- 
ness—to suggest a retail price that will be adequate to keep you and your 
retailers in business ? 

“The issue is being threshed out in Congress and the State legislatures. The 
public, we think, would do well to look at the broad principle involved. The 
‘bargains’ available when fair trade breaks down may be very illusory.” 

In recent weeks, a house committee in Ohio reported out a fair trade bill 21 
to0. It sailed through the house by a vote of 123 to 4, and was reported out of a 
senate committee 7 to 0. A spokesman for the AFL-CIO failed to appear in 
opposition, although the senate hearings were set up a week to accommodate the 
labor unions. 

This is a sign of an awakening on the part of labor. that “fair wages, fair 
prices, and fair profits” are equally essential to continued employment, expan- 
sion of business enterprise, and the fulfillment of our free enterprise way of 
life. 

When such companies as Bissel Sweeper Co., Fisher Pen Co., Corning Glass, 
Hamilton Watch, Champion Spark Plug, Simmons Mattress, Sunbeam, Arm- 
strong Cork, General Electric, Eli Lilly, Parke-Davis, and so many other reput- 
ble companies, urge the passage of a fair trade law, it is not to increase the 
prices they receive from the sale of their goods. 

These manufacturers must get their price from distributors and retailers, 
whoever they are, but if the legitimate distributor and retailer fail to profit, 
sales promotion stops, sellers go broke, factory production lessens, and workers 
are laid off. 

It should also be noted by everyone at the legislative level, that “loss-leader” 
merchandise is not carrying its fair share of the tax burden, and in some 2reas of 
our economy from 20 to 50 percent of all nationally known merchandise is being 
sold at below overhead cost of doing business. 

Opponents of fair trade have accused the National Association of Retail 
Druggists and the Bureau of Education on Fair Trade, of being “too vigorous” 
in the fight against “loss-leadering” with national brands. But, when you are 
fighting an evil that threatens the very foundations of free, honest, and competi- 
tive enterprise, do you use a “feather duster’ or the sharp-edged sword of 
truth? 

Fair trade legislation is no cure-all for the troubles of small business, nor is it 
the only bulwark we must erect against the rising tides of monopoly power. 
Fair trade will, however, open up more opportunities for our youth, and it will 
lend a certain stability to the marketing of trademarked merchandise that, in 
the long run, will make for a far healthier economy than we could ever hope 
for without fair trade. 

In other words, shall competition be competition that increases the number of 
competitors and the consumption of goods and services, or shall we have compe- 
tition that consumes both competitors and consumers? 

If we had no fairplay in sports, there would be no sporting events of any 
kind. All we ask for small business is a sporting chance—in the greatest arena 
of them all—the American marketplace. 


Senator Tuurmonp. I see Congressman Celler has come in now. 


STATEMENT OF HON. EMANUEL CELLER, REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Senator THurMonb. Congressman, if you have the time and want 
to present your statement in full, you are at liberty to do so or if your 
time will not permit, you can make some remarks off the cuff and we 
will put your full statement in the record. 

Mr. Ceuter. I would prefer to give my statement in full. 

Senator THurmMonp. You may proceed. 

Mr. Cetxer. I want to thank the committee for this opportunity 
to testify on S. 1083, which would have Congress enact a Federal fair 
trade Jaw. Since this bill will have a direct effect on the distribution 





8 NATIONAL FAIR TRADE LEGISLATION—1959 





of virtually every commodity purchased by the consuming public, 
your hearings are very important indeed. 

Before Congress takes any action, it is essential that there be a 
thoroughgoing study of the impact of fair trade legislation on the 
public welfare. 

In my view S. 1083 represents a complete reversal of congressional 
policy on resale price maintenance. If this bill is approved, Congress 
for the first time will sanction fair trade at the Federal level. Long 
established principles that support our competitive free enterprise sys- 
tem will have to be scrapped. 

S. 1083 amends section 5 of the Federal Trade Commission Act so as 
to make it a violation of Federal law for a retailer to sell at a differ- 
ent, or at a lower, price than the price fixed by his manufacturer. 

The bill gives the right to manufacturers of commodities, bearing 
trademarks, brands, or trade names to fix the resale price of such 
commodities, both at wholesale and at retail, throughout the United 
States. 

All distributors are bound by the prices so fixed regardless of con- 
sent. At the same time, however, S. 1083 continues ‘the Federal en- 
vbling legislation that was enacted in the 1952 McGuire Act to permit 
the States to choose fair trade if they so desired. With the committee's 
indulgence, I would like to trace the development of fair trade legis- 
lation in the United States and discuss some of the problems that 
will result if S. 1083 is enacted. 

I have long been an opponent of the system of price fixing that is 
permitted by the so-called fair trade laws. The present collapse of 
fair trade, its repudiation by many States and its rejection by the 
manufacturers that formerly supported it, vindicate the position I 
have taken. 

Notwithstanding our experience with fair trade, however, its ad- 
vocates persist in their efforts to have the Federal Government assure 
their private profits at the expense of the consumers and efficient 
economic progress. 

Their persistenc e is all the more amazing in the face of the fact 
that fair trade, because it shackles w holesalers and retailers to prices 
that have been established by manufacturers for their own purposes, 
has been demonstrated in the long run to be detrimental to the best 
interests of the very groups that. support it. 

The history of fair trade in the American economy has been a his- 
tory of failure. Before World War I and for more than 20 years 
associations of brand-goods manufacturers, led by the American Fair 
Trade League, unsuccessfully sought a Federal fair trade law. Al- 
though Federal price maintenance bills were introduced in every 
session of Congress from 1914 to 1930, none were passed. 

In the panic of the depression years, leadership of the fair trade 
movement was taken over by wholesale and retail merchant associa- 

‘ons, primarily the National Association of Retail Druggists, who 
concentrated their effort at the State, rather than the Federal, level. 

By organizing a powerful lobby of druggists under captains in 
each district, in the 10 years following 1931, the National Association 
of Retail Druggists, was able to pressure 45 States into accepting 
its draft of a fair trade bill. Only 3 States out of the first 32 that 
passed the druggists fair trade act had held public hearings. 
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In 1937, however, the National Association of Retail Druggists 

lobby contended to Congress that the States had carefully considered 
the issues and had adopted fair trade to support the public welfare. 
Congress nonetheless refused to exempt fair trade practices from the 
antitrust laws in a separate bill. 

The National Association of Retail Druggists was only able to 
secure enactment of the Miller-Tydings amendment to the Sherman 
Act through the device of attaching it as a rider to the appropriations 
bill for the District of Columbia. 

After World War II the proponents of resale price maintenance 
received one set-back after another. In 1951, the U.S. Supreme Court 
in the Schwegmann case ruled that Congress in the Miller-Tydings 
amendment had exempted only those price fixing arrangements which 
had been agreed upon by the parties. 

The coercive provisions in the State laws to control the prices of 
sellers who refused to sign fair trade contracts could not be enforced. 

Congress in 1952, in the McGuire Act, granted an express exemp- 
tion for the nonsigner clause. Fair trade, nonetheless, since the Mc- 
Guire Act has been repudiated in an increasing number of States and 
abandoned by the manufacturers that were its strongest adherents. 
At the present time, the supreme courts of 16 States have stricken 

down all or part of their fair trade laws on the ground that they 
contravened fundamental principles guaranteed by their State con- 
stitutions. These are the states: Arkansas, Colorado, Florida, 
Georgia, Indiana, Louisiana, Michigan, New Mexico, Oregon, South 
Carolina, Utah, Kansas, Kentucky, Ohio, West Virginia and 
Nebraska. 

When you add the States that never did accept fair trade (Vermont, 
Missouri, and Texas), there is a total of 19 States opposed to this 
type of subsidy, which is exacted from the general consuming public. 

The principal evil that results from fair trade—the m: Lintenance of 
artifically high consumer prices—has been exposed in State after 
State. After the supreme court of Ohio ruled the nonsigner clause 
unconstitutional, for example, prices on automatic coffeemakers quickly 
dropped from the $39.95 fair trade price to a $29.97 competitive price. 

Electric frying pans, which had a list price of $19.95 were reduced 
to $13.87. After an initial flurr y of reduced price sales, in Ohio as 
in the case of other States that outlawed fair trade, the market soon 
became stable. 

The dire consequences that had been predicted by the fair traders— 
widespread business failures, increased concentration, and predatory 
excesses by monopolists—did not occur. The only result was that the 
consuming public received the benefit of having prices settle in the 
competitive market at about 20 percent lower than the former “fair” 
trade list prices. 

In 1952, when the McGuire Act was being considered, I conducted a 
survey, and I don’t know whether the gentleman from California was 
present in the House at that time or not, but it is interesting to note. 

I brought into the House three baskets. I had purchased 11 iden- 
tical articles in three different Peoples Drug Stores. I purchased one 
basket of them in the District of C olumbia, where there was no fair 
trade. I purchased the same articles in Bethesda, Md., where there 
was fair trade, I purchased another basketful in Arlington, Va., where 
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there was fair trade, and compared the prices that I paid for these 
identical articles. My statement to the House of Representatives ap- 
pears in the Congressional Record of May 7, 1952, at pages 4909 and 
4910, as follows: 


I purchased 10 cubie centimeters of u. 40 protamine zine Lilly insulin, used 
by diabetics. The price in the District of Columbia was 98 cents. The price in 
Maryland was $1.29. The Maryland price was 82 percent above the District 
price. In Virginia—in Richmond, for example—the same article, Lilly’s insulin, 
was sold at $1.48. If you can tell me that the public is protected by fair trade, 
I would like to know why those differences in prices. 

I purchased a BD Yale 26-gage, 1-inch hypo needle, used to inject insulin into 
a sick person’s body. In the District of Columbia the price was 15 cents. In Vir- 
ginia the price was 20 cents—33 percent higher in Virginia. In Maryland the 
price was 23 cents—53 percent more in Maryland. 

I purchased 100 Bayer aspirin tablets in Virginia, Maryland, and the District 
of Columbia. In the District of Columbia the price is 46 cents. What was the 
price in Virginia? The price was 59 cents. I paid 28 percent more for the same 
article in Virginia. What was the price in Maryland? Fifty-nine cents. Again 
I paid 28 percent more for the same article in Maryland. 

I purchased some 12-ounce bottles of Phillips milk of magnesia. Here are the 
bottles— 


and I exhibited the bottles. 


In the District of Columbia the price was 34 cents. In Virginia it was 14 per- 
cent higher, or 39 cents. Similarly, in Maryland it was 14 percent higher, or 39 
cents. 

I purchased some large tubes of Ipana toothpaste. See the difference in these 
prices. I paid 27 percent more for the Ipana toothpaste in Virginia than I did 
in the District of Columbia. In the District of Columbia the price was 37 
cents. In Virginia the price was 47 cents; and, likewise, in Maryland, it was 47 
cents. 

I purchased packages of 20 Gillette blue blades. In the District of Columbia 
the price was 87 cents, whereas in Virginia I paid 11 percent more, or 98 cents, 
and also 11 percent more in Maryland, namely, 98 cents. 


I could go on and recite the other articles that I purchased and for 
which under fair trade I had to pay 20, 25, and 30 percent more for the 
identical articles. With the chairman’s permission, however, I will 
submit-an extract of the debate in the House of Representatives on 
May 7, 1952, for the record. 

(The extract is as follows:) 


I purchased 10 cubic centimeters of u. 40 protamine zine Lilly insulin, used 
by diabetics. The price in the District of Columbia was 98 cents. The price in 
Maryland was $1.29. The Maryland price was 32 percent above the District 
price. In Virginia—in Richmond, for example—the same article, Lilly’s insulin, 
was sold at $1.48. If you can tell me that the public is protected by fair trade, 
I would like to know why those differences in prices. 

I purchased a BD Yale 26-gage, 1-inch hypo needle, used to inject insulin into 
a sick person’s body. In the District of Columbia the price was 15 cents. In 
Virginia the price was 20 cents—33 percent higher in Virginia. In Maryland 
the price was 23 cents—53 percent more in Maryland. 

I purchased 100 Bayer aspirin tablets in Virginia, Maryland, and the District 
of Columbia. In the District of Columbia the price is 46 cents. What was the 
price in Virginia? The price was 59 cents. I paid 28 percent more for the same 
article in Virginia. What was the price in Maryland? Fifty-nine cents. Again 
I paid 28 percent more for the same article in Maryland. 

I purchased some 12-ounce bottles of Phillips milk of magnesia. Here are the 
bottles. In the District of Columbia the price was 34 cents. In Virginia it was 
14 percent higher, or 39 cents. Similarly, in Maryland it was 14 percent higher, 
or 39 cents. 

I purchased some large tubes of Ipana toothpaste. See the difference in these 
purehases. I paid 27 percent more for the Ipana toothpaste in Virginia than 
I did in the District of Columbia. In the District of Columbia the price was 
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87 cents. In Virginia the price was 47 cents; and, likewise, in Maryland, it 
was 47 cents. 

I purchased packages of 20 Gillette blue blades. In the District of Columbia 
the price was 87 cents, whereas in Virginia I paid 11 percent more, or 98 cents, 
and also 11 percent more in Maryland, namely, 98 cents. 

Mr. Crerter. Legal rulings, however, have not been the primary 
causes that have le: id to the abandonment of fair trade. Consumer 
resistance to high prices, warehouses stocked with unsold merchan- 
dise, and the relentless pressure of substitute merchandise from com- 

titive distribution channels were equally as important. 

Fair trade simply doesn’t work. ‘The enormous costs involved in 
comparison shopping, a fees, and policing fair trade enforcement, 
alone, have been major causes for its abandonment by the manu- 
facturers. 

Fair trade, essentially, is a system of price fixing at the retail level 
which is directly contrary to Federal antitrust principles. And I am 
interested in the antitrust laws, particularly as chairman of the House 
Judiciary Committee and a member of the House Committee on Anti- 
trust. Policies. 

As the Supreme Court said in the Schwegman case, unless expressly 
exempted by Congress, all fixing of retail prices, whether by agreement 
or by coercion through the nonsigner clause, is inherently an unrea- 
sonable restraint of trade. For this reason, the Congress has never 

ermitted fair trade to operate in the District of Columbia. 

All that Congress has ever done in the past for fair trade is to enact 
enabling legislation to suspend the Federal antitrust laws in those 
instances where the States have permitted fair trade. When the 
McGuire Act was being considered, for example, its supporters relied 
upon the right of a State to regulate its internal affairs in order to 
secure the bill’s passage. Section 1 of the McGuire Act in part reads: 

That it is the purpose of this Act to protect the rights of States under the 
United States Constitution to regulate their inernal affairs and more particu- 
larly to enact statutes and laws, and to adopt policies, which authorize contracts 
and agreements prescribing minimum or stipulated prices for the resale of com- 
modities and to extend the minimum or stipulated prices prescribed by such 


‘contracts and agreements to persons who are not parties thereto. 


The failure of fair trade at the State level, however, now is mani- 
fest. Its supporters, therefore, again led by the National Association 
of Retail Druggists, now seek to override the States and to disregard 
their courts and constitutions. Now we are to have the Federal Gov- 
ernment proscribe fair trade on a nationwide basis. 

In this effort fair trade advocates are resurrecting attempts at Fed- 

eral legislation for resale price maintenance which were abandoned in 
19% 30 after nearly 20 unsuccessful years. This new effort would have 
C er ess enact for the first time a substantive Federal fair trade law. 

S. 1083, for example, would amend section 5 of the Federal Trade 
Commission Act. by adding express authority for a manufacturer 
“* * * to establish and control, by notice to his distributors, stipulated 
or minimum resale prices * * *.” In addition, S. 1083 makes it unlaw- 
ful, “* * * for any distributor with notice * * * to sell, offer to sell, 
or advertise * * *” at a “different” price from the stipulated price or- 
at a “lower” price than the minimum resale price. 


65799—61——__ 2 
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In this bill an inherently unreasonable restraint on trade, complete 
foreclosure of price competition at the retail level, would become an 
integral part of substantive Federal law. It would repeal the basic 
antitrust policy that has been embodied in more than half a century of 
Sherman Act enforcement. 

It would overturn and sweep away a multitude of court decisions, 
Sven more significant, departures from prices fixed at the whim of 
manufacturers would constitute a positive violation of Federal law, 
We cannot scuttle the antitrust laws and abandon the very sources of 
this country’s economic well-being to gratify the misguided yearnings 
of the retail druggists. 

S. 1083, in addition, contains confusing contradictions that will 
require many lawsuits to resolve. In the bill, section 5 of the Federal] 
Trade Commission Act, as amended, contains the enabling provisions 
of the McGuire Act, carried forward in subsections 5(a) (2), (8), 
and (4). At the same time, subsections 5(a), (5), (6), (7), (8), and 
(9), superimpose the provisions that make it a violation of Federal 
law for a retailer to vary the price charged to the consumer from the 
price fixed by the manufacturer. 

There is no indication in the bill as to whether the State law or Fed- 
eral law is to prevail. If the State law has been held to violate the 
State constitution, I ask you, gentlemen, will the Federal law be 
operative ? 

Can a manufacturer select some States in which he will fix prices 
and select others in which he will not fix prices? Must the price he 
fixes be the same in every State, or can he vary it State by State, or 
even fix differing prices within one State ? 

The bill authorizes the manufacturer to “* * * establish schedules 
of resale prices differentiated with reference to any criteria * * *,.” 
That is an amazing statement gentlemen, “with reference to any 
criteria not otherwise unlawful.” 

Does this permit a manufacturer to discriminate between different 
types of stores in the same State or city on the basis, for example, of 


size, volume of purchases from his competitors, location, or for a host, 


of other reasons ? 

It is clear that enactment of S. 1083, in addition to its price-fixing 
evils, will open a Pandora’s box for litigation. Years would be re- 
quired to define the commercial and governmental relationships that 
are affected by this bill. 

Another consequence of S. 1083 is that it subjects the Federal Trade 
Commission to an untenable position. This bill makes the FTC 
responsible for preventing both unfair methods of competition and 
deceptive trade practices and at the same time, for maintaining the 
prices fixed by all the manufacturers subject to its jurisdiction. 

S. 1083 makes unfair methods of competition and departures from 
the manufacturers’ stipulated or minimum resale price equally unlaw- 
ful under section 5 of the Federal Trade Commission Act. Despite 
the averments of the National Association of Retail Druggists to the 
contrary, how can there be any doubt that the Federal Trade Commis- 
sion would be obliged to enforce and police the fair trade prices 
authorized in this bill ? 
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It is indeed anomalous that an agency created by Congress to protect 
and preserve competition should, after a life of 45 years, be converted 
to an instrument to police and perpetuate unreasonable restraints on 

trade. And what of the cost? How much is Congress expected to 
Secu ate to enable the Federal Trade Commission to maintain man- 
ufacturers’ fair trade prices? Pick manufacturers’ chestnuts out of 
the fire. ' 

It is no answer to say that the Federal Trade Commission would 
have discretion as to the extent of its activities under the provisions 
of S. 1083. Can there be any doubt that the supporters of fair trade 
and this bill would severely criticize the Federal Trade Commission 
in the event it did not discharge its responsibilities as to all of the 
business conduct the bill makes unlawful? 

In addition to the incorporation of resale price maintenance into 
Federal law for the first time, however, S. 1083 has another innovation 
that is even more dangerous. I cannot emphasize too much that 
danger. ‘The bill delegates to private parties the determination of 
the content of Federal law as well as the determination of the acts 
that constitute a violation of Federal law. This was attempted in the 
old NRA days and was struck down. 

Under S. 1083, the manufacturer is delegated the power to make 
illegal today what w: as legal yesterday. Since he can impose or remove 
fair trade on his goods ‘at his sole discretion by the mere giving of 
notice, the manufacturer can determine when the retailers’ actions are 
lawful or unlawful. 

Federal law is made a matter of the will and whim of any manu- 
facturer who makes branded merchandise. The manufacturer can 
determine whether this particular retailer is to be bound by Federal 
law, but that another is not tobe bound. Moreover, the Federal Trade 
Commission, an agency of the Federal Government, will have its juris- 
diction dependent upon the uncontrolled discretion of mere private 
parties, the manufacturers. 

Surely such a sweeping delegation of the commerce powers of the 
Congress will never be permitted. Its mere proposal is shocking. 

Although the power of Congress under the Constitution to regulate 
interstate commerce is plenary, I do not think we have the power to 
abadon its regulation to the extent permitted by S. 1083. I believe 
the factual situation in this instance is comparable to that presented 
to the Supreme Court when it considered the constitutionality of the 
National Industrial Recovery Act. Under NRA, legislative power 
had been delegated— 


* * * not to a public official responsible to Congress— 
and I am quoting the Supreme Court decision— 


** * not to a public official responsible to Congress or the Executive, but to 
private individuals in the industries to be regulated (Yakus v. United States, 
321 U.S. 414, 424, (1944) ). 


The Supreme Court ruled: 


Such a delegation of legislative power is unknown to our law, and is utterly 
inconsistent with the constiutional prerogatives and duties of Congress 
(United States vy. Schecter Poultry Corp., 295 U.S. 495, 537 (1935) ). 

When Congress was considering the MeGuire Act in 1952, the 
Judiciary Committee conducted extensive hearings on the effects of 
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fair trade. In this investigation I found that resale price maintenance 
has the following resuits : 

(1) Concentration of economic power is promoted. The small merchant, with 
his prices rigidly fixed by fair trade, cannot meet the competition offered by his 
powerful competitors, the chains, the department stores, and the mail-order 
houses. Fair trade aids big business at the expense of small business, promotes 
the growth of monopoly power, and relegates the independent merchant to a 
subservient position in the economy. 

2) Violations of the antitrust laws, particularly boycotts, intimidation, and 
discrimination are fostcred. Manufacturers have been coerced to maintain fair 
trade by campaigns to put the offender’s merchandise “under the counter 
Price cutting outlets have been “persuaded” by organized pressure to revise 
their policies. Wholesalers have been exhorted in trade publications to boycott 
retailers who refuse to conform. Even its staunchest advocates admitted that 
resale price maintenance programs cannot work effectively in the absence of 
collective action among retailers, and between retailers and manufacturers. 

(3) The consumer is treated unfairly and is required to submit to the 
artifically high price umbrella that protects the inefficient retailer. 

In the face of all these facts, why do the advocates of fair trade 
want this legislation? They claim they want it to prevent “loss- 
leader sales.” Just how extensive are loss-leader sales? The District 
of Columbia has no fair trade law, but I have heard no complaints 
that retail business here is jeopardized by sales below cost. Small 
business failures in the District of Columbia are no higher than in 
the States that have fair trade. 

There have been no serious studies of the extent of loss-leader selling 
inthe United States in recent years. In 1955 the Canadian Restrictive 
Trade Practices Commission, however, conducted an extensive in- 
vestigation of this problem in markets which are comparable to those 
of the United States. The Canadian Commission found: 

* * * that the practice of selling articles at prices below net purchase cost is 
not prevalent in any of the lines of trade for which information was obtained 
in the inquiry. In fact, it appears that sales on such a basis are made infre- 
quently and the evidence does not suggest in any way that selling of this sort 
is a practice in any line of trade, even among a minority of the dealers (Re- 
strictive Trade Practices Commission, “Report on an Inquiry Into Loss-Leader 
Selling” (1955), p. 244). 

The cry of “loss-leader” is no more than an epithet applied to a 
person who sells below the high fair trade markup. There is no 
evidence that sales below actual cost of acquisition are frequent in 
either fair trade or non-fair-trade States. 

The high markups of 40 to 50 percent on some fair trade goods, 
however, are notorious. Protection of these high markups from the 
competition of efficient retailers who are willing to do a profitable 
a on a lesser margin, is the real objective of fair trade, not the 

9 
sradication of the loss- lea ader sellers. 

In any event, it is not necessary to impose the fair trade strait- 
jacket on all business to meet this problem. It would be suflicient to 
pass a law that restricted price cuts on goods to some minimum 
markup over invoice cost if the real objective was to solve the loss- 
leader problem. In other words, advocate a loss-leader bill, if they 
want to get after loss-leaders. 





nce 


vith 
his 
rder 
otes 
0 8 


and 
fair 
er.” 
vise 
‘cott 
that 
e of 
rs. 


the 


‘ade 
OSS- 
rict 
ints 
nall 
n in 


ling 
‘tive 

in- 
hose 


yst is 
nined 
infre- 
; sort 

(Re- 
pader 


to a 
s no 
it in 


pods, 
1 the 
table 
t, the 


rait- 
nt to 
mum 
loss- 
they 


en 


NATIONAL FAIR TRADE LEGISLATION—1959 15 


In conclusion, I want to emphasize my opposition to fair trade and 
to the enactment of this bill that would include it in Federal law. I 
believe fair trade is bad for the consumer, and for the small retailer. 
A Federal fair trade law would negate the most fundamental prin- 
ciples that have sustained our economy under the free enterprise 
system. 

Most of the interested agencies have expressed opposition to this 
bill, including the Council of Economie Advisers, Department of 
Justice, Department of Commerce, Department of Agriculture, the 
State Department, the Federal Trade Commission. They all recom- 
mend against this legislation. 

Thank you very much, Mr, Chairman. 

Senator THurmonp. We are glad to have you with us, Congress- 
man. I want to ask you one or two questions. 

It is your firm opinion that the passage of such a law as this would 
not be in the best interest of the consumers ? 

Mr. Cetier. That is what I said; yes, sir. 

Senator Tuurmonp. If such a bill as this were passed, would you 
comment. on whether or not thousands of additional Government 
agents might be required to police it and enforce it ? 

Mr. Cretier. I am almost sure that would be the case, because on 
page 2 there is the words which clearly indicate that the Federal 
Trade Commission would be directed to enforce certain unfair trade 

ractices which are involved in this fair trade legislation. Now, to 
te the Federal Trade Commission involved in policing and enfore- 
ing of those provisions would cause or force the Federal Trade Com- 
mission to go into every nook and cranny of the Nation to see what 
the conditions are and then to enforce this act. It would be herculean 
task and involve us in vast vast appropriations. 

Senator Trurmonp. If this bill passed, state whether, in your 
opinion, as a lawyer, and as chairman of the Judiciary Committee of 
the House, it would invalidate State laws, State decisions, and State 
constitutions, and override them in a great many respects. 

Mr. Ceuier. I think it would, sir. I think it would. For example, 
I think in your own State, it has been held that the act was uncon- 
stitutional. What will this mean, if we pass this bill now? Would 
the merchants in your State, retailers and wholesalers, would they 
come under this act which your State declared unconstitutional? 
That is a nice question there. The principles were declared in effect 
in your State, contrary to your constitution. Now you have the Fed- 
eral law which would, despite the activities in your State, despite the 
decisions in your State, say that this law would be operative in your 
State. 

Senator THurmonp. Would the passage of this law mean more 
regulation and more regimentation by the Federal Government at 
the expense of the States? 

Mr. Cetier. It is quite obvious it would, sir. 

May I put in the record at this point the decision of your own 
State on this subject, of the highest court in your State ? 


Senator Trurmonp. It will be all right to incorporate that in the 
record at this point. 
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(The matter referred to is as follows:) 
RoGers-KENT, INc., RESPONDENT, V. GENERAL ELECTRIC COMPANY, APPELLANT, 
No, 17541. 
Supreme Court of South Carolina. 
Aug. 26, 1957. 


Action by retailer under the Uniform Declaratory Judgment Act to determine 
Constitutionality of State Fair Trade Act. The Common Pleas Court, Richland 
County, Legare Bates, County Judge, held the act unconstitutional, and manu- 
facturer appealed. The Supreme Court, Oxner J., held that Fair Trade Act, 
as it applies to nonsigners, is unconstitutional as constituting a deprivation of 
property without due process of law. 

Affirmed. 

1. Trade-Marks and Trade-Names and Unfair Competition @--68(2.15) 

The right of an owner of property to fix the price at which he will sell is an 
inherent attribute of the property itself. 

2. Trade-Marks and Trade-Names and Unfair Competition ©-—68 (2.1) 

“Fair trade” legislation can be justified only upon the theory that it con- 
stitutes a reasonable and proper exercise of the inherent police power of the 
state. 


3. Constitutional Law C81 

The police power of the state can be exercised only where it is reasonably 
necessary to the interests of the public order, health, safety, morals or general 
welfare. 
4. Constitutional Law @-=298(1) 

Trade-Marks and Trade-Names and Unfair Competition C--68(2.2) 

The Fair Trade Act, as it applies to non-signers, is unconstitutional as con- 
stituting a deprivation of property without due process of law. Code 1952, 
§§ 10-2001 et seq., 66-91 to 66-95; Const. art. 1, § 5. 

Boyd, Brutton & Lumpkin, J. B. S. Lyles, Columbia, for appellant. 

Isadore Bernstein, Columbia, for respondent. 

Nelson, Mullins & Grier, Columbia, amici curiae. 

OXNER, Justice. 

This action was brought under the Uniform Declaratory Judgments Act, 
Volume 1, Title 10, Chapter 24 of the 1952 Code, to determine the constitutional- 
ity of our “Fair Trade Act’, sections 66-91 to 66—95, inclusive, of the 1952 Code. 

This legislation was enacted in 1937. 40 St. at L. 301. It was entitled “An 
Act to Protect Trade Mark Owners, Distributors and the Public Against In- 
jurious and Uneconomic Practices in the Distribution of Commodities Under a 
Distinguishing Trade Mark, Brand or Name.” 

Section 66-93, so far as material to our discussion, reads: 

“No contract relating to the sale or resale of a commodity which bears, or the 
label or container of which bears, the trademark, brand or name of the producer, 
distributor or owner of such commodity and which is in fair and open competi- 
tion with commodities of the same general class produced by others shall be 
deemed in violation of any law of the State by reason of any of the following 
provisions which may be contained in such contract: 

“(1) That the buyer will not resell such commodity at less than the minimum 
price stipulated by the vendor or 

“(2) That the producer or vendee of a commodity require upon the sale of 
such commodity to another that such purchaser agree that he will not, in turn, 
resell at less than the minimum price stipulated by such producer or vendee.” 

Section 66—94 is as follows: 

“Willfully and knowingly advertising, offering for sale or selling any com- 
modity at less than the price stipulated in any contract containing either of the 
provisions mentioned in § 66-93, whether the person so advertising, offering for 
sale or selling is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby.” 
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The Court below held the Act unconstitutional upon the grounds (1) That it 
was void in its inception because inconsistent with the Sherman Anti-Trust Act, 
15 U.S.C.A. §§ 1-7, 15 note, as it then stood and the subsequent passage of per- 
missive Federal legislation could not impart validity to it; (2) that it violated 
the due process and equal protection clauses of Article 1, Section 5 of our Con- 
stitution; and (8) that it was an unlawful delegation of legislative power to 
private individuals contrary to Article 3, Section 1. 

The facts were agreed upon. General Electric Company, defendant below and 
appellant here, manufactures and sells on a national scale many products, in- 
cluding small electrical appliances such as clocks, automatic blankets, fans, 
heating pads and vacuum cleaners, all of which bear its trade mark “General 
(GE) Electric.” They are shipped from the places of manufacture to wholesale 
distributors who in turn sell said appliances to, amongst others, retail dealers 
throughout the United States. They are sold in this State in free and open 
competition with appliances of the same general class produced by others. Gen- 
eral Electric has expended large sums in promoting and advertising these prod- 
ucts and has established a valuable reputation and good will for them and its 
trade mark. It guarantees them against defects in material and workmanship 
and replaces or repairs any appliances becoming defective within the time limits 
specified in the guarantee. Since July, 1952, pursuant to the provisions of our 
Fair Trade Act, General Electric has from time to time entered into written 
agreements with a substantial number of retail dealers in South Carolina under 
which it has stipulated the minimum retail sale prices for its appliances. 

Rogers-Kent, Incorporated, plaintiff below and respondent here, is a South 
Carolina corporation engaged in a general retail mercantile business. It sells 
numerous articles bearing nationally known trade marks, including small ap- 
pliances made by General Electric. It has not entered into any contract with 
General Electric under the Fair Trade Act and has sold its products from time 
to time below the retail price specified in the contracts made by General Electric 
with other retail dealers in this State. Although notified in January, 1955 of 
the form and existence of such contracts and the minimum retail prices therein 
specified, it has continued to advertise, offer for sale and sell at retail appliances 
bearing the trade-mark of General Electric at prices lower than those stipulated 
in the agreements made by General Electric with other dealers. 

The record does not disclose the source from which Rogers-Kent obtains Gen- 
eral Electric products. Presumably they were purchased from recognized deal- 
ers or direct from General Electric Company. Be that as it may, there is no 
contention that Rogers-Kent was guilty of fraud or deception in acquiring these 
appliances. 

The depression following 1929 gave impetus to the movement for legislation 
which would allow the fixing of minimum resale prices. California was the first 
State to adopt a Fair Trade act. It did so in 1981. Originally it applied only to 
those who signed the agreements. In 1933 the California statute was amended, 
making the contracts binding on all retailers who had knowledge of same, even 
though they had not signed such contracts. Within a few years most other 
States followed suit. All the acts contain provisions substantially the same as 
those embodied in the California act. It appears that 45 States have now enacted 
Fair Trade legislation. 

At the time of the passage of our Act in 1937, it was unconstitutional as ap- 
plied to interstate commerce. Old Dearborn Distributing Company v. Seagram- 
Distillers Corp., 299 U.S. 183, 57 S.Ct. 189, 81 L.Ed. 109. On August 17, 1937, in 
an attempt to change the rule announced in the above case, Congress passed the 
Miller-Tydings Act, 15 U.S.C.A. §1. In Schwegmann Bros. v. Calvert Distillers 
Corp., 341 U.S. 384, 71 S.Ct. 745, 95 L.Ed. 1035, it was held that the Miller- 
Tydings Act applied only to cases where the parties litigant had entered into con- 
tracts made under State fair trade laws and had not amended the Sherman Act 
to such an extent as to permit an action against non-signers. Later, in an effort 
to obviate the effect of the ruling in the Schwegmann ease, the so-called MeGuire 
Act was adopted by Congress, 15 U.S.C.A. § 45. This had the effect of extending 
the Miller-Tydings Act to non-signers. The result is that it is now generally held 
that no Federal constitutional difficulty exists in enforcing State fair trade laws. 

The constitutionality of such legislation has been considered by approximately 
half the courts of last resort of the States adopting fair trade statutes. They 
have been upheld by a majority of these courts. Burroughs Wellcome & Co. v. 
Johnson Wholesale Perfume Co., 128 Conn. 596, 24 A.2d 841: Max Factor & Co. 
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v. Kunsman, 5 Cal. 2d 446, 55 P.2d 177; General Electric 7 v. Klein, Del., 106 
A.2d 206; Goldsmith v. Mead wore & Co., 176 Md. re 7 A.2d 176, 125 ALL R, 
1339; W. A. Sheaffer Pen Co. Barrett, 209 Miss. 1, 45 So.2d 8388; Johnson & 
Johnson v. Weissbard, 121 N.J. Eq. 585, 191 A. 873; Bourjois Sales Corp. v. Dorf- 
man, 273 a Y. 167, 7 N.E.2d 30, 110 A.L.R. 1411; Ely Lilly & Co. v. Saunders, 
216 N.C. 163, 4 S.E. od 528, 125 A.L.R. 1808; Burche Co. v. General Electric Co,, 
382 Pa. 370, 115 A.2d 361; Miles Laboratories, Inc., v. OWl Drug Co., 67 S.D. 523, 
295 N.W. 292; Frankfort Distillers Corp. v. Liberto, 190 Tenn. 478, 230 S.W.2d 
971; Sears v. W estern Thrift Stores of Olympia, Inc., 10 Wash.2d 372, 116 P.24 
756; Weeo Products Co. v. Reed Drug Co., 225 Wis. 47 4, 274 N. Pte 426; Seagram- 
Distillers Corp. v. Old Dearborn Distributing Co., 363 Ill. 610, 2 N.K.2d 940; Gen- 
eral Electric Co. v. Kimball Jewelers, Inc., 333 Mass. 665, 132 N. e. ‘2d 652. 

A number of states, admittedly a minority in ry have on various grounds 
striken down such statutes. Liquor Store, Inc., .. Continental Distilling Corp.,, 
Fla., 40 So.2d 371; Cox v. General Electric Co., O11 Ga. 286, 85 S.E.2d 514; Shake. 
speare Co. v. Lippman’s Tool Shop Sporting Goods Co., 334 Mic h. 109, 54 N.W.24 
268; McGraw Electric Co. v. Lewis fe Smith Drug Co., 159 Neb. 703, 68 N.W.2d 
608; Union Carbide & Carbon Corp. White River Distributors, Inc., 224 Ark, 
558, 275 S.W.2d 455; Olin M: mates ¢ hemical Corp. v. Francis, 134 Colo. 160, 301 
P.2d 139; General Electric Co. Wahle, 207 Or. 302, 296 P.2d 635; Dr. G. H. 
Tichenor Antiseptic Co. v. Gcbiosininie Bros. G. S. Mkts., 231 La. 1, 90 So.2d 348. 

In General Electric Co. vy. Thrifty Sales, 5 Utah 2d 326, 301 P.2d 741, 750, the 
Court said: “It is significant that after some years of ex xperience under the acts 
and numerous comprehensive studies covering the economic effects, the adminis- 
tration, and the enforcement of such laws, the majority of the more recent deci- 
sions have declared the acts invalid. Since 1952, of the jurisdictions considering 
the issue for the first time, only four states have upheld them, while eight have 
found them unconstitutional.” 

Most of the State decisions holding the fair trade laws unconstitutional are 
based primarily on the ground that as applied to non-signers, such legislation 
constitutes a deprivation of property without due process of law. We are in 
accord with this view. We rest our decision upon the due process clause of 
Section 5, Article I of the Constitution of South Carolina. 

“Property in a thing consists not merely in its ownership and possession, but 
in the unrestricted right of use, enjoyment, and disposal. Anything which de- 
stroys one or more of these elements of property to that extent destroys the 
property itself.” Gasque v. Town of Conway, 194 S.C, 15, 8 S.E. 2d 871, 873, 
Also, see Henderson y. City of Greenwood, 172 S.C. 16, 172 S.E. 689. 

{1] The right of an owner of property to tix the price at which he will sell is 
an inherent attribute of the property itself. Tyson & Bro. v. Banton, 273 U.S. 
418, 47 S.Ct. 426, 71 L.Ed. 718; Charles Wolff Packing Co. v. Court of Industrial 
Relations, 262 U.S. 522, 43 S.Ct. 6380, 67 L.Ed. 1103; Williams v. Standard Oil 
Co., 278 U.S. 235, 49 S.Ct. 115, 73 L.Ed. 287; New State Ice Co. v. Leibmann, 
me, U. S. 262, 52 S.Ct. 371, 76 L.Ed. 747. 

2, 3] This legislation can be justified only upon the theory that it constitutes 
a ea on and proper exercise of the inherent police power of the State. We 
have held that such power can only be exercised where it is reasonably necessary 
in the interests of the public order, health, safety, morals or general welfare, 
Gasque, Inc. v. Nates, 191 S.C. 271, 2 S.E.2d 36; McCoy v. Town of York, 198 
S.C. 390, 8 S.E.2d 905. 

It is difficult to find any justification for this legislation based upon consid- 
erations of the public health, safety, morals and general welfare. It applies 
to every produc t bearing the trade-mark, brand or name of the producer. No dis- 
tinction is made between commodities affected with a public interest and those 
that are not. Under the terms of the act, as non-signer has no voice whatsoever 
in fixing the price at which he may sell his property. By entering into a contract 
with a single retailer, the trade-mark owner may fix the price for all retailers, 
without regard to their interests or welfare. The manufacturer is not required 
to take into consideration the cost of his article. He may change the retail 
prices at will, or even terminate the contract and remove any article from the 
operation of the statute. It is solely up to him to say whether or not there shall 
be a law controlling the price at which his trade-marked article shall be sold. 
There is no review of his acts. In Cox v. General Electric Company, supra, 211 
Ga. 286, 85 S.E.2d 514, 519, the Court said : 

“We are also familiar with the modern trend to allow the government to en- 
croach more and more upon the individual liberties and freedoms. So far as we 
are concerned, we will not strike down the Constitution of our State for this 
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purpose ; neither will we follow the crowd. The scheme described in the peti- 
tion now under consideration permits a manufacturer, under the guise of pro- 
tecting his property rights in a trade name and trade-mark, to control the price 
of his product down through the channels of trade into the hands of the ultimate 
consumer, and into the hands of persons with whom he has no contractual rela- 
tion whatever. This statute clearly violates the provisions of the due-process 
clause of the Constitution of the State of Georgia.” 

We have not overlooked the fact that it was held in Old Dearborn Distribu- 
ting Co. v. Seagram-Distillers Corp., supra, 299 U.S. 188, 57 S.Ct. 139, 144, 81 
L.Ed. 109, that the non-signer provision of the fair trade laws did not work a 
denial of due process of law or the equal protection of the laws guaranteed by the 
Fourteenth Amendment. This apparently settles the matter in so far as the 
Federal Constitution is concerned but does not control us in the interpretation 
of our own Constitution. The Old Dearborn case was predicated upon the as- 
sumption that non-signers had consented to the arrangement and was based on 
the premise that the manufacturer has a property right in his trade-mark as 
distinguished from the physical thing, the product. The Court said: 

“Appellants here acquired the commodity in question with full knowledge of 
the then existing restriction in respect of price which the producer and whole 
sale dealer had imposed, and, of course, with presumptive if not actual knowl- 
edge of the law which authorized the restriction. Appellants were not obliged 
to buy; and their voluntary acquisition of the property with such knowledge 
carried with it, * * * assent to the protective restriction, with consequent lia- 
bility under section 2 of the law by which such acquisition was conditioned”. 

“We are here dealing not with a commodity alone, but with a commodity plus 
the brand or trade-mark which it bears as evidence of its origin and of the 
quality of the commodity for which the brand or trade-mark stands. Appel- 
lants own the commodity ; they do not own the mark or the good will that the 
mark symbolizes.” 

“The ownership of the good will, we repeat, remains unchanged, notwith- 
standing the commodity has been parted with. Section 2 of the act does not 
prevent a purchaser of the commodity bearing the mark from selling the com- 
modity alone at any price he pleases. It interferes only when he sells with the 
aid of the good will of the vendor; and it interferes then only to protect that 
good will against injury. It proceeds upon the theory that the sale of identified 
goods at less than the price fixed by the owner of the mark or brand is an 
assault upon the good will, and constitutes what the statute denominates ‘un- 
fair competition.’ * * * There is nothing in the act to preclude the purchaser 
from removing the mark or brand from the commodity—thus separating the 
physical property, which he owns, from the good will, which is the property of 
another—and then selling the commodity at his own price, provided he can do 
so without utilizing the good will of the latter as an aid to that end.” 

Most of the State decisions upholding fair trade legislation are bottomed upon 
the Old Dearborn case but we do not think the theory upon which that case 
was decided is sound. We find no basis for implied consent on the part of non- 
signers. A trademark or brand is not in the nature of a covenant running with 
property. Nor do we agree with the premise that a manufacturer or producer 
who has sold his trademarked article for full value, completely parted with 
possession and title, and placed it in the channels of trade, still retains some 
property interest which enables him to control the selling price in perpetuity. 
It is difficult to see how he can sell his cake and have it, too, We are impressed 
with the following from the dissenting opinion of Judge Holmes in Schwegmann 
Bros. Giant Super Markets v. Eli Lilly & Co., 5 Cir., 205 F. 2d 788, 797: 

“Trade-mark and good will are not synonymous terms; but the Old Dear- 
born opinion says: ‘Appellants own the commodity; they do not own the mark 
or the good will that the mark symbolizes.’ The court ignored the fact that the 
producer put its name and mark on the container (sometimes on the product) 
and launched it in commerce. The court said that there was nothing to pre- 
vent a purchaser from selling the commodity alone at any price, and nothing 
to preclude a purchaser from removing the mark or brand and then selling the 
commodity at his own price, with a vague proviso that the good will of the 
producer must not be used to aid the sale. This proviso must be distinguished 
from the three statutory conditions wherein sales are excepted from minimum 
price agreements. The statutory exceptions are not involved here, and the Old 
Dearborn opinion maintains that the retailer may separate the physical prop 
erty, which he owns, from the good will of the manufacturer’s business, which 
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is the property of another, and then sell the commodity at his own price, pro- 
vided, etc. The court says ownership of the good will ‘remains unchanged, not- 
withstanding the commodity has been parted with’; and then it says that the 
fair-trade statute interferes ‘only to protect that good will against injury.’ Let 
us now ascertain what physical property was sold by the appellee, and what 
incorporeal property was retained by it. 

“The appellants bought more than the loose, disattached, commodity; they 
bought the package, bottle, or container, in which it was delivered, with the 
inscriptions on the same. This tangible property was put into th. channels of 
trade by the producer, and title to it passed to the retailers; but the latter ae. 
quired nothing intangible, like the good will of the vendor’s business, or the 
right to use the trade mark on other commodities sold by them. No covenants 
ran with the sale of the merchandise like covenants sometimes run with the 
land conveyed. The doctrine of caveat emptor did not require the buyers to 
beware of price-fixing agreements between the vendor and some other retailer, 
If the appellants made no contract, they did not need to underwrite the cover- 
ants of their competitors. A trade mark is not always evidence of good qual- 
ity or symbolic of good will; but ordinarily is only representative of the origin 
of a commodity or the identity of its maker. Marks that simply indicate the 
quality of articles do not constitute a valid trade mark, and no property may be 
acquired therein. 

“We have here sales, for the purpose of resale, of commodities in trade- 
marked containers; and it was not unfair competition, injurious to the producer's 
good will, for retailers who had agreed to no prices to resell the same commodities 
in the same containers at their own prices without defacing the trade mark. 
Without mentioning the practical impossibility of removing the trade mark from 
all aspirin tablets and from all the containers of drugs in stock, there are state 
and federal statutes forbidding the obliteration or concealment of trade marks, 
and even requiring the display of the manufacturer's, packer’s, or distributor’s 
name on drugs.” 

We think the authority of the Old Dearborn case was somewhat weakened by 
the later decision of the United States Supreme Court in Schwegmann Bros. y. 
Calvert Distillers Corp., supra, 341 U.S. 384, 71 S. Ct. 745, 747, 95 L. Ed. 1035, 
where the Court frankly characterized the State fair trade statutes as involving 
price fixing against non-signers. It was there stated: 

“Tf a distributor and one or more retailers want to agree, combine, or conspire 
to fix a minimum price, they can do so if state law permits. * * * When they 
seek, however, to impose price fixing on persons who have not contracted or 
agreed to the scheme, the situation is vastly different. That is not price fixing 
by contract or agreement; that is price fixing by compulsion. That is not 
following the path of consensual agreement; that is resort to coercion. * * * 
Contracts or agreements convey the idea of a cooperative arrangement, not a 
program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price fixing.” 

[4] The modern trend is to regard this legislation as a price-fixing statute. 
T™n General Electric Company v. Wahle, supra, 207 Or. 302, 296, P. 2d 635, 642, the 
Court said : 

“Regardless of how its true nature may be camouflaged by high-sounding terms 
such as ‘free and open competition,’ ‘unfair competition,’ ‘protection of good will,’ 
ete., it is a matter of common knowledge that it is a price-fixing statute designed 
principally to destroy competition at the retail level. Protection of the ‘good 
will’ of the trade-mark owner is simply an excuse and not a reason for the law. 
According to eminent writers in law reviews, pressure for the passage of these 
Acts came not from manufacturers or other trade-mark owners but from dis- 
tributors—first and foremost the retail druggists associations and then other 
retail and wholesale distributors.” 

Having concluded that the statute in so far as it applies to non-signers, must 
be declared unconstitutional upon the grounds that it constitutes a deprivation 
of property without due process of law in violation of Article 1, Section 5 of the 
Constitution of South Carolina, we need not pass upon the other grounds upon 
which the lower Court rested its decision. 

Affirmed. 

StuxeEs, C. J., and Taytor, LeEaGcE, and Moss, JJ., concur, 


Senator THurmonp. Little business is having a very difficult time, 
and I am most sympathetic to small business. It is disturbing to a 
great many people the trend that has come about in this country. And 
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that is undoubtedly one of the forgoing movements for this bill, to help 
little business. Would you comment on that phase a little more? 

Mr. Cexturr. I don’t think it would have that effect at all. For 
example, we note the rise of the chains, the supermarkets. A number 
of manufacturers, for example, of coffee, they wanted to fair trade 
their packages of coffee. The supermar kets and chains felt that they 
didn’t want to accept the fair trade minimum prices. What did 
they do? They established their own brands, and in some instances 
their own brands, in sales, have topped the sales of the advertised 
brands. 

So in that sense you are enabling these chains and these super- 
markets to do a greater business, because when they offered their own 
brands, they sold those, their own brand of coffee, at a cheaper price 
than the brands that were advertised throughout the length and 
breadth of the Nation. They did more business. And when they do 
more business, to that degree the little fellows do less business. 

But in all other respects, Mr. Chairman, the small businessman 
does not fare well with fair trade. 

For example, another illustration of what I mean by that: The 
markups that result from fair trade are so high that the retailers find 
that they have more competitors selling those higher marked-up goods. 
In some States druggists, for example, are confronted with the fact 
that because of the high markups on some of the branded articles 
grocery stores and the supermarkets and many nondruggists are sell- 
ing the very products that druggists sell, like cosmetics, perfumes, 
baby powders. 

In other words, the high markups, attractive prices, the greater 
profits they allegedly secure, has caused more competition and made 
it more difficult for the retail druggists. 

Senator THurmonp. Here is a statement from a poste ard I received 
from a druggist in my State. He quotes the name of a certain chain- 
store and says: 


This store sells Remington Rollamatic razors for $18.75. They cost my sup- 
plier $20.37, and retail for $29.75. Why not give the little fellow some relief 
and make Remington sell razors for about $14, to retail at $19.75, and everybody 
will benefit ? 

In other words, the big chainstore is selling these razors retail for 
$18.75, and this druggist has to pay $20.37 ‘to buy them. What is 
your comment on a matter of that kind, because the little retail drug- 
gist can’t compete with this big ¢ ‘hainstore ? 

Mr. Certer. I think they have a gripe there, the retail druggists. 
Some States provide there can be no sales below cost. Now, in that 
Se the « instance, if there is a sale below cost, and there is a State 
aw, the druggist could be protected. If the chainstore in that in- 
stance was using the lower price as a loss leader, then I would say 
let’s pass a loss Jeader bill, in other words, get at it by passing a law 
preventing loss leaders but not having this bill providing for fair 
trade all along the line. 

Senator Tu RMOND. In this particular instance, it appears, pos- 
sibly, since this is a very large chainstore, that operators on a tre- 
mendous scale, nationwide, maybe they are able to buy at such a price 
that they can sell retail for $18.75 what the little druggist has to pay 
wholesale $20.37 for. 
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Mr. Cetter. Well, of course, we have the volume purchase which—— 

Senator Tuurmonp. Do you know of your own knowledge whether 
or not the manufacturers—for instance, Remington— would sell to a 
big one or a little one any more or less than they “would sell to othe rs! 
Why wouldn’t they sell to all at the same price / 

Mr. Crxuer. I don’t know. I can’t give the reason for what Rem- 
ington may do. But if there is anything in the nature of unfair 
competition, I think the Federal Trade Commission ought to assume 
jurisdiction and look into it. But there are a lot of things that 
we 

Senator THurmonp. I must say I am frankly concerned, though, 
about passing any act that will strike down the State constitution or 
State statutes or State decisions. We have had too much usurpation 
by the Federal Government already of the rights of the States. 

Mr. Cetier. Of course, in the other matter, Senator, we have a 
Robinson-Patman Act, and if there is unfair discrimination as to 
prices, the Federal] Trade Commission could undoubtedly seize juris- 
diction and work out some solution and give some help. 

Senator THurmonp. Senator Engle, “do you have any questions? 

Senator ENGie. Just a question or two. 

Mr. Celler, do you believe the manufacturer of a trademarked 
article, which he highly advertises throughout the nation, has any 
proprietary interest 1n that article, as it goes out for sales throughout 
the country, that would make it proper to protect his proprietary 
right ? 

Mr. Cevier. Under this bill he would have an interest in that 
trademark after the title passes. But ordinarily, when you buy 
something, an automobile or something else, you can do with an auto- 
mobile or that something else anything you please. This bill gives 
him the proprietary right, continues that right. I don’t know whether 
that is a sound thing to do, after you get title, especially to do it 
on the Federal level. 

Senator Encie. Would you say we can stop loss leaders by writing 
a bill against loss leaders ? 

Mr. Creuuer. Yes, sir. 

Senator Eneie. You would come right out in the same place, would 
younot? Inother words, if you stopped loss leaders 

Mr. Cetxer. I am not necessarily in favor of loss leaders, but I am 
only saying if the gravamen of the complaint is loss leaders, then get 
after loss leaders. 

Senator Eneiz. What is the difference between outlawing loss lead- 
ers and what this bill does ? 

Mr. Creer. Loss leaders goes beyond proprietary articles; it covers 
everything; it covers the w aterfront. But this bill goes beyond that 
and sets up the Federal Trade Commission as a policing agency. And 
it gives the manufacturer of the branded article the right to go into 
court. to sue out injunctions to prevent alleged violations. It provides 
for damages. It goes far beyond the bill provided for loss leaders. 
The loss leader bill—I have it right before me, S. 1339 offered by 
Senator Humphrey—which amends the Clayton Act to prevent sales 
in commerce at unreasonable low prices, and it covers all sales, those 
on branded articles and those on nonbranded articles. 
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Senator Ener. If the fellow is going broke and he wants to get 
out of business, regardless of how much he has to lose, he couldn’t do 
that under that bill, could he ? 

Mr. Cetier. I will read the bill. It is very short. 

It shall be unlawful for any person engaged in commerce, or in the course 
of such commerce, to sell or contract to sell goods at unreasonably low prices 
if the effect of any such sale and any such price may be to destroy competition 
or to eliminate a competitor. 

It must havethat effect. That is what a loss leader is. 

Senator Eneie. Thank you, Mr. Celler. 

Senator THurMoND. Senator Hartke. 

Senator Harrxe. In your opinion, Representative Celler, do you 
think that the small retailer would be helped or would be injured by 
this legislation ¢ 

Mr. Cetxer. I think the small retailer would be hurt by this. I 
had occasion to say, for example, in the House in 1952, insofar as the 
small retailer is concerned: 

Retail price maintenance as a long term measure injures the competitive 
standing. High margins to articles sold under fair trade contracts already 
have enticed the supermarket and other large distributor outlets into the retail 
marketplace formerly occupied by the small merchant. This trend has been 
noticeable in the drug field, where studies reveal 8 percent of the large grocery 
outlets now dispense dentifrices, certain pharmaceuticals, and health and beauty 
aids, formerly sold primarily in drugstores. The magnitude of profits guaran- 
teed by fair trade contracts covering drug items have made up for lower mark- 
ups demanded by competition on food products and have converted some of the 
large supermarkets into ardent advocates of fair trade. This legislation only 
hastens the day when numerous small drugstores will fall victim to the com- 
petition of large supermarkets and chainstores. 

The situation has gotten so bad I have heard that the druggists, 
realizing the high markets, create more competitors for themselves, 
as indicated by that statement, and are now asking or will soon ask 
that laws be set up in the various States requiring that only licensed 
pharmacists shall be permitted to sell dentrifices and baby powders 
and so forth. 

Senator Harrxe. Here is the point I was wondering about. You 
say generally the small retailer will be injured. What about the small 
druggist: is he injured or helped or is there no effect? In other 
words, what is the effect upon the small druggist? 

Mr. Cetuer. I think eventually the small druggist will be hurt by 
fair trade, not helped by it. 

Senator Harrke. The reason I asked that is because 

Mr. Cetter. In the long run. IJ made that clear in that statement. 
In the long run he will be hurt. 

Senator Harrke. I do feel this, that the small druggists, at least in 
Indiana, represent to me they feel they will be hurt if such a bill is not 
enacted on a State or national level. And you say they are wrong. 

Mr, Cevier. It may be, but I think they are enthusiastically mis- 
guided. 

Senator Harrke. We don’t have a fair trade law in Indiana. 

Mr. Cevuer. In your own State, I think they declared the fair trade 
law unconstitutional. Wait a minute, I think I have it here. 

Senator Harrker. The Governor vetoed it. 

Mr. Cetier. Your own State declared it unconstitutional. 
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Senator Harrke. Maybe so. But do you think possibly there is 
a mistaken belief on both sides as to the effect of this? In Indiana, 
for example, we do not have a fair trade law and I see the grocery 
stores there, they are going into this dentifrice business and cosmetics 
and all that, too. Is ‘there any real connection at all between having 
or not having a fair trade law and the fact that the grocery stores 
go into this other field / 

Mr. Cetxer. I don’t think so. You must remember this, Senator, 
There is a general metamorphosis developing in the retail field, 
There is a very drastic change occurring. There are certain economic 
laws working and I don’t know whether or not we have the power to 
stop it. T here is a tendene y of the spread of these supermarkets which 
are undoubtedly hurting retailers. These supermarkets are huge af- 
fairs, where almost ev erything i is sold. They are becoming depart- 
ment one What can we do to stop that? I don’t see how we can 
stop it. I don’t see how you can stop that trend. Now, you are put- 
ting crutches under these people and it is not going to help them, 

Senator Harrke. I w as wondering if there was any connection be- 
tween the fact that this is occurring, which I think everyone recog- 
nizes is occurring; as a matter of fact, is there any connection either 
with or without the fair trade law? Does it have anything to do with 
it whatsoever / 

Mr. Cevier. I think they would be better without them. 

Senator Harrke. It is occurring in Indiana without, and in other 
States with the fair trade law. Is there any connection either way? 

Mr. Ceier. Well, I can’t give you an exact answer to that. It is 
hard to give you precisionlike answers on any of these things. 

I do believe that in the long run the small man is hurt, not helped 


by fair trade. I will be glad to give you a little more in detail on 
that. 
I had occasion to say, in another place in the record : 


Fair trade encourages the use of private brands, in addition to fair-traded 
brands by large departinent stores, mail-order houses, supermarkets, and chain- 
stores. Large volume, low-cost retailers such as supermarkets are encouraged 
by the high markup prevalent in fair-traded products as a result of fair trade, 
to add such products to their line and to make a special effort to increase their 
sales of these high profit items. Although the discount houses are one of the 
targets, proponents of fair trade, it would seem that fair trade in fact gives 
rise and facilitates the success of discount houses. The discount house is so 
successful because fair trade gives discounters a fixed, nationally advertised 
price to cut. The buyer can clearly see the savings involved. Beyond that, and 
more important, by attempting to stifle price competition, the fair trade laws 
create an economic vacuum, into which the discount houses rush. 


I know, as a matter of fact, I will say to the gentleman, that in 
ear instances manufacturers who proclaim to be advocates of fair 

trade, and in one breath seek to sell their goods under fair trade 
conditions and in another breath, in an underhanded w ay, they will 
sell vast quantities of their stock to the discount houses. They want 
to get it coming and going. Now, there are more than one— -T don’t 
want to mention names, but I happen to know of a number of such 
cases. That certainly is not fair dealing. But they get it both ways, 
that way and in that way they hurt the little fellow. 
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Senator Harrxe. I do think this, that if there were a legitimate 
claim here that this would help the small retailer, then they would 
have a good argument. If it cannot be shown it helps or hurts, then 
there wouldn’ t be a legitimate basis for legislation. 

But as a practical matter, what I was trying to find out is whether 
or not there is any relationship, or whether you have any information 
which could help me in regard to that. 

Mr. Ceuuer. I think I have some little information that might help 
on that score. [am reading from the report of Representative Dingell 
against the bill, the counterpart of this bill, reported out of the Inter- 
state and Foreign Commerce Committee of the House. He says, on 
page 42 of his minority report, as follows: 

The retail drugstores which caught into the NARD are desperately in need 
of the protection of H.R. 1253 have in fact been more prosperous in the recent 
past than they have ever been before even though fair trade has concededly 
been crumbling. Drugstore sales in 1956 were 11.3 percent higher than in 1955. 
In 1957 such sales again increased about 10.1 percent (see American Druggists 
magazine, Jan. 13, 1958). During the first 2 months of 1958, the last figures 
available in the face of the recession, drugstore sales were estimated to have 
increased over 10 percent over the same period in 1957 (American Drug Store 
magazine, Apr. 7, 1957). In the face of these statistics it is hard to under- 
stand the National Association of Retail Druggists’ position that the enactment 
of the bill is necessary for the protection of retail druggists. 

Senator Harrke. I thank you for that. That is all the questions 
I have. 

Senator TirurmMonp. Mr. Celler, isn’t the basis of jurisdiction for 
fair trade bills founded on a recognition that all druggists are en- 
gaged in interstate commerce; and if that be tr ue, doesn’t that destroy 
their argument against any extension of the Fair Labor Standards 
Act ? 

Mr. Cetier. I think there is an element of truth in that. I think 
it is true. 

Senator THurmonp. In other words, the Federal Government 
would have no right to enter this field, unless it were admitted this 
were interstate commerce, would it ? 

Mr. Cetier. That is right. 

Senator Tuurmonp. And if they are placed in that category, 
doesn’t that destroy their argument which they have taken so far that 
the retailers should not be subject ted to an extension of the Fair Labor 
Standards Act? 

Mr. Cetier. I took this matter up with Representative Williams of 
Mississippi. He raised that same question and I prepared a brief for 
him on the subject which I sent to Chairman Harris. I will be very 
glad to give you my legal views on that score, if you wish, and put 
them in at this point in the record. 

Senator THurMoND. Is that in accord with the point I was making? 

Mr. Ceiier. Yes, sir, exactly. I don’t want to read the whole thing. 

Senator Tuurmonp. I just wondered what your opinion was on 


| that question. If there is no objection, we can incorporate that in the 


record at this point. If you would get me a copy of that, too, I would 
like to have it. 
Mr. Crtver. Yes. I might summarize it just briefly. It doesn’t 


give it exactly, but it gives you enough to understand my point of 
view. 





26 NATIONAL FAIR TRADE LEGISLATION—1959 


The enactment of H.R. 1253 would tend to undermine the contention that 
country druggists should continue to be exempted from the Fair Labor Stand- 
ards Act. If the policy underlying H.R. 1253 were considered sound, it would 
be wholly inconsistent for proponents of that measure to argue against limiting 
further the exemptions contained in the Fair Labor Standards Act. 


That is what you asked me. 
Senator THurmMonpb. We will put that in the record. 
(The letter follows :) 


Marcu 23, 1959, 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CHAIRMAN: In accordance with your permission to submit an answer 
to the questions asked of me by Representative John Bell Williams of your 
distinguished committee when I was testifying on March 18, 1959, in opposition 
to H.R. 1253, I respectfully tender the following and request that it be incor. 
porated into the record of the hearings on my testimony. 

The power of Congress to regulate interstate commerce under article I, sec. 
tion 8, clause 2, of the Constitution is very broad indeed. The high water mark 
in Supreme Court interpretation of the extent of this power was probably 
reached in the often cited case of Wickard v. Filburn, 317 U.S. 111 (1942). In 
that case the Court held that Congress could, under the Agricultural Adjust- 
ment Act of 1938, cause a farmer to be penalized for growing wheat on his own 
farm in excess of his assigned quota although it was assumed that the wheat 
was to be entirely consumed on the farm. The farm was located entirely within 
a single county in the State of Ohio, its wheat acreage was tiny—23 acres—the 
amount of excess crop was small—239 bushels—and the amount of penalty was 
not significant—$117.11. Yet the Court held it within the constitutional power 
of Congress to regulate the growth and consumption of this wheat on the 
reasoning that its use had an “economic effect” on the marketing of wheat in 
interstate commerce. It was concluded that insofar as the wheat grown and 
consumed on the farm displaced wheat that was moving in interstate commerce, 
it “affected” the stream of interstate commerce and hence came within Congress’ 
constitutional power to regulate. This decision was reaffirmed only last month 
in a per curiam order of the Supreme Court, summarily disposing of a similar 
case, United States v. Haley, No. 587, O.T. 1958 (decided February 24, 1959). 

With reference to the specific field of labor standards, alluded to by Mr. 
Williams, Congress’ power to regulate interstate commerce has been similarly 
interpreted as extensive. It has been held, for example, that the Fair Labor 
Standards Act of 1938 could constitutionally be applied to the elevator operators 
and maintenance personnel of an office building located entirely within one 
State but whose tenants manufactured clothing moving in interstate commerce. 
Kirschbaum v. Walling, 316 U.S. 517 (1942). It therefore appears to me, in 
answer to Mr. Williams’ question, that, as pointed out by the chairman, Mr, 
Harris, Congress does possess constitutional power to impose labor standards 
on the retail operations of the country druggist. I think it clear also that 
in certain circumstances—at least during periods of wartime and national 
emergency—Congress can even constitutionally regulate the prices at which 
goods are sold at retail by the country druggist. See for example, Emergency 
Price Control Act of 1942 as amended, 56 Stat. 23 as amended, 50 U.S.C. App. 
901 et seq.; and Yakus v. United States, 321 U.S. 414 (1944). 

Nevertheless, I gravely doubt the constitutionality of H.R. 1253 because, 
inter alia, of the manner in which regulation of retail prices is proposed. I 
think it dubiously constitutional for Congress to delegate to private persons 
the power to determine whether or not private commercial transactions are 
lawful or unlawful under Federal law. For Congress to permit a_ private 
citizen to say that an action lawful yesterday will be unlawful tomorrow with- 
out also giving adequate policy guides as to the types, exact nature, extent, 
and number of contracts permissible, is, in my judgment, an unprecedented 
abdication of legislative responsibility. I recognize that it has been held that 
State legislatures might so delegate a similar authority under the police powers 
reserved to them under the Constitution without infringing the 14th amend- 
ment. Old Dearborn Distributing Company vy. Seagrams Distillers, 199 U.S. 183 
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(1986). Quaere, however, whether Congress can, under the fifth amendment, 
delegate the broader power proposed in H.R. 1253. 

Beyond these constitutional considerations the Congress must, of course, 
consider the conflicting policies involved and must decide whether it would 
be wise to legislate in these areas. So far Congress has not seen fit to regulate 
retail druggists so closely, either as to prices charged or as to wages paid. 
For the reasons set forth in my statement, I strongly urge that Congress should 
not give manufacturers the powers that would be granted under H.R. 1253. 
I believe it would be unwise and irresponsible. 

Moreover, I think, as Mr. Williams has stated, that enactment of H.R. 1253 
would tend to undermine the contention that country druggists should continue 
to be exempted from the Fair Labor Standards Act. If the policy underlying 
H.R. 1253 were considered sound, it would be wholly inconsistent for proponents 
of that measure to argue against limiting further the exemptions contained in 
the Fair Labor Standards Act. 

With all good wishes, 

Sincerely yours, 
EMANUEL CELLER, Chairman. 

Senator THurmonp. Any other questions ? 

(No response. ) 

Senator Tiurmonp. I wish to thank the distinguished Congress- 
man for appearing before our committee. 

Excuse me. Senator Scott, do vou have any questions ? 

Senator Scorr. I have no question, except to say I am delighted to 
have another chance to see my. former chairman in the House of 
Representatives and I have a tremendous admiration for him and he 
knows it. J think he is one of the most beloved Members of the House, 
and I am delighted tosee him here. 

Mr. Cretier. You are very kind, indeed. I always liked to sit at 
your feet, too. 

Senator Scorr. I read your book with tremendous interest, Con- 
gressman Celler. 

Senator THurmonp. We are pleased to have the distinguished Con- 
gressman with us this morning. 

Mr. Cetier. Thank you. 


STATEMENT OF HON. WILLIAM PROXMIRE, U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Proxmire. Mr. Chairman, the 85th Congress was hailed 
as a great benefactor of small business. I recall shortly after ad- 
journment a story in the New York Times headlined something like: 
“Small Business Hits Jackpot in 85th Congress.” The capital bank 
bill, otherwise known as the small business investment company 
bill, was enacted. The tax laws were modified to encourage invest- 
ment in small business. Congress emphasized effectively the desira- 
bility of Government procurement practices, particularly by the 
Armed Forces, designed to assist small business. 

All these congressional actions were helpful. They had my en- 
thusiastic participation and support. But, Mr. Chairman, I say as 
chairman of the Small Business Subcommittee of the Senate Banking 
and Currency Committee, which is primarily responsible for the smal] 
business legislation and also legislation dealing with the capital bank 
bill, that none of these excellent actions significantly assisted that vast 
area of small business that constitutes easily the great majority of in- 
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dependent proprietorship—the retail merchant. Here is the small 
businessman who is most seriously in trouble. He is the one who 
most urgently needs congressional action. And I am confident that 
no measure before the Congress this year or last year or in the past 
20 years would do more for the benefit of more small businesses than 
the bill I am supporting this morning. 

Now, Mr. Chairman, first of all T want to emphasize that this is a 
bill that helps small business, not by weakening or destroying com- 
petition, but by strengthening it ; not. by eliminating any area of com- 
petition between competing retail est: ablishments, but by strengthen- 
ing competition. 

It does this in the first place by permitting the establishment of a 
fair-traded margin that will permit little business as well as giant 
business to survive. It does it in the second place by restricting this 
fair trade to competitive produc ts. I call your attention to page 1, 
lines 5 and 6, of the bill S. 1083, which sets forth the purpose of the 
bill as the promotion of distr ibution of merchandise and now 1 quote— 


which is in free and open competition with other articles of the same general 
class. 

Page 5, line 24 through page 6, line 5 defines the merchandise that 

can be fair-traded and restricts any “fair trade” action under the bill 
with these words: 

It shall be lawful for such a person to establish and control by notice to his 
distributors, stipulated or minimum resale prices for such merchandise, if such 
merchandise is in commerce or is held for sale after shipment in commerce and 
is in free and open competition with merchandise of the same general class 
produced by others. 

This bill is even more exact in its insistence that fair trade shall not 
interfere with competition by prohibiting any kind of horizontal 
agreement. I refer to page 9, lines 11 through 19, which reads: 

Nothing in this subsection shall make lawful any contract, combination, or 
agreement providing for the establishment or maintenance of minimum or stip- 
ulated resale prices on any merchandise between proprietors or between manu- 
facturers, or between producers, or between wholesalers or between brokers, 
or between factors, or between retailers or between persons, firms, or corpora- 
tions in competition with each other. 

This bill does indeed protect competition. It also provides solid 
assistance to smal] business and Mr. Chairman, small business urgently 
needs that protection. 

I feel very strongly that the adoption of this legislation is essential 
to the health and indeed to the existence of small business as we know 
it in America today. 

American smal] business is in serious trouble. All objective evi- 
dence—the number of failures, the number of voluntary discontin- 
uances, the level of return on invested capital in small business, the 
share of the national production enjoyed by small business—all these 
indexes show that smal] business is steadily losing ground to big busi- 
ness and has become a prime victim of the recession, last. year’s re- 
cession and recessions of previous years. 

The typical small business is a retail store, and the retail store has 
the poorest survival prospect of any business. This was strikingly 
demonstrated by figures presented to the Small Business Committee 
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hearings on discount houses on June 23, 1958, by Mr. Victor LeBow, 
a New York City marketing consultant who specializes in the prob- 
lems of retail businesses. Mr. LeBow stated that there are 1,900,000 
retailers today. What are the prospects for a new retail business? 
Based on 7 years of postwar prosperity, between 1947 and 1954—and 
mind you, these were relatively prosperous years—a retail store open- 
ing today "has only a 74- percent chance of surviving the first 6 months, 
and a 50-50 chance of staying open the first 214 years. Stated an- 
other way, 26 out of 100 ret: Lil stores opening today will be out of 
business in 6 months. Eighty-three of them will be in business 10 
years from now. 

Based on the years 1953-57, Mr. LeBow said that a turnover of 50 
new stores is necessary to get 1 net addition to the number of retail 
businesses in operation. 

In view of the fact that the situation is getting worse, in view of 
the fact that all the statistics are just overwhelming that, a prime 
vicim of recession is the small business and small retail business es- 

ially, I think it is time Congress did something about it. 

Of all the areas of American business, the retail stores have been 
the most characteristically small business. The overwhelming ma- 
jority of stores and shops all over America are still small business, 
usually family business operations. ‘The vast majority of American 
small businessmen are retail eens The independent. proprie- 
tors, the free-enterprise businessmen, can be said to be the backbone 
of American economic democracy. tes in the retail business is 
where the backbone of American democracy really is; in American 
small cities, towns, and villages, he represents the social, political, 
and moral leadership. In most "American communities he provides 
the community spirit that builds our towns, the chambers of commerce, 
Kiwanis Clubs, Lions Clubs. The leadership, the time, the energy, 
and the money come from him. 

Behind this vital community leadership is the wonderful family 
life that the “mom and dad” store provides. Like the family farm, 
the family business offers an ideal moral climate for the development 
of the invaluable qualities of character and mor ality. The energy- 
demanding work of the family store virtually eliminates juvenile de- 
linquency. The qualities of thrift, industry, business sense, are de- 
veloped and nurtured in the family atmosphere. The family store is 
an immensely valuable American institution. If any economic institu- 
tion can be said to deserve preservation, certainly the family store 
is it. 

Even if it were an economically inefficient operation, the argument 
for preserving and protecting the family store would be a strong one. 
But like the family farm, it is not inefficient. It is efficient. It has 
proven itself repeatedly. It lacks one important survival asset in our 
competitive economy, however, and that is capital, just like the family 
farm lacks capital. This lack of capital means that the large com- 
petitor, the chainstore or massive supermarket, even if less efficient, 


can engage in price-cutting operations until the little business is 
driven out. 
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I have talked personally with literally thousands of merchants al] 
over my State of Wisconsin. I am convinced that there is no grou 
in America more ferverently and completely opposed to subsidies, | 
including subsidies for themselves, than the small businessman. There 
is, however, one form of legislative protection that he desires, that 
he wants, that he needs, and that he deserves. This is action by the 
Government to provide the kind of margin between what he pays for 
the goods he buys and what he receives for the goods he sells that 
will permit him to operate on a stable and efficient basis. 

This is not to say that the American small businessman wants an 
end of competition, even of price competition. This is not to say 
that this legislation in any way would eliminate competition or even 
price competition. Indeed, in the long run I am completely con- 
vinced that price competition will be encouraged if the legislation I 
am supporting this morning is adopted. 

Testimony before the Small Business Committee last year was 
replete with evidence that minimum margins on fair-traded products 
which this legislation would permit, would still permit an enormous 
amount of price competition both between trademarked brands on the 
one hand, and unbranded products on the other, and within various 
trademarked brands. 

I should like to present to the committee one striking demonstration 
of the fact that it is possible where fair trading prevails to have fair 
markups for the dealers, fair prices for the consuming public, and | 
flexible pricing which adapts itself to changing conditions. 

In the middle of 1954 a vicious price war erupted in the retailing of 
gasoline in New Jersey. Markups declined to the extent that it was 
impossible for the dealers to operate profitably. After public hear. 
ings in 1956 by the Small Business Committee, almost all the major 
suppliers in New Jersey began to fair trade their gasoline. Since that 
time the retailer has had a fair markup and the buying public has had 
fair prices. 

I should like to offer for the record a table comparing the dealer's 
tank-wagon price, the dealer margin, and the retail price (without 
tax) of gasoline in Newark, N.J., Wilmington, Del., Philadelphia, Pa, 
and an average of {5 other cities. Newark is the only city represented 
on this table which has fair trade gasoline, yet on June 1, 1958, the 
price of gasoline to the retail consumer in Newark was lower than i 
was in any other of those cities. Iam having this brought up to date 
and with the consent of the chairman, I will ask to have this put into 
the record at a later time. 

Moreover, the table clearly proves that the retail price in Newark 
is as flexible as it is in any of the other cities. 

(The table is as follows :) 
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Senator Proxmte. The second table gives the tank-wagon price 
and the service station price of gasoline in New Jersey after fair 
trade was adopted in 1956. It shows considerable vari iability in re- 
tail prices, over a range of 3 cents a gallon. It demonstrates beyond 
question that a fair trade price responds to competition and is no 
more rigid than any other price. Of course, the important thing is 
that what fair trade does is to provide a stable margin within which 
a small busines that does not have excessive capital can live, can sur- 
Vive, can operate. 

(The table is as follows :) 


New Jersey price changes during fair trade (excluding 7-cent tar) 








— = me = - — — 


Tank- Service- Tank- Service. 
After fair trace wagon | station | After fair trade wagon Station 
price to | price price to price 
dealer |] dealer 
' 
i 
Cents | Cents Cents Cents 
Apr. 30, 1956_... 7 ; 14.9 19.9 || Dec. 6, 1957_- _ . 114.9 | 18.9 
Jan. 10, 1057........ : 15.9 20.9 || Mar. 1, 1958_..--.- 15.2 | 19.9 
Jue 2G, 1967...ccede--- e 16.1 21.1 May 8, 1958. ..-.-- : 14.2 | 18.9 
Pe OT bib caucenemadnac 15.9 20.9 |} June 20, 1958._-- : 13. 2 17.9 
Ry ee didadettnices Sw inreriomnsnan 14.9 19.9 | 








1 Less 44 cent voluntary. 


Senator Proxmire. Furthermore, it is obvious that price competi- 
tion is only one form of competition to the retail store, and this, 
Mr. Chairman, is something that is very often overlooked in a debate 
on this kind of thing. There is also service competition. There is 
the competition of location and convenience. There is competition of 
personality between the owners and employees of different stores, 
There is advertising competition. There is merchandising competi- 
tion. There is inventory competition. Of all these forms of competi- 
tion, and all of them are extremely important to the consumer, only 
price competition, on the basis of all the testimony of all the opponents 
of this legislation before the Small Business Committee, only price 
competition could be adversely affected by this legislation. And I 


think that the evidence that we had certainly convinced me that price | 
competition is going to be of a much more healthy kind, of the kind | 


that is in the longrun interest of the consumer if fair trade is en- 
couraged, if fair “trade, indeed, is made possible by this kind of 
legislation. 

Mr. Chairman, I would just like to conclude by saying that when 
fair trade broke because its great and good friend, General Elec tric, 


decided finally that it just could not hold out any longer—and it was | 
a good friend of fair trade—the situation in my State of Wisconsin | 


was such a shock, it was disastrous. We found small businesses that 
were pushed into positions where they could not survive. 


The bankruptcies in Wisconsin have gotten larger. All for what 


purpose? The evidence is that this does not benefit the consumer 


in the long run, this insistence on jungle warfare of the kind that is | 


bound to ‘develop where you do not have some kind of fair trade, 
and I feel as strongly about this as I do about anything that has 
come before me; that if we are going to have small business live 
and exist and survive with health in our economy, then we must pro- 
vide this kind of protection, which in view of the enormous Govern- 
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ment sums that are spent in other areas, is a very modest kind of 
protection indeed. 

Senator THurmMonpb. Thank you, Senator. I have one or two ques- 
tions I would like to ask you. 

If this bill is passed, would the retailers be on their honor to enforce 
it, or would the Federal Government have people to enforce it ? 

Senator Proxmire. The House committee report, I think, is directly 
on that point. Several witnesses, as I understand it, before the House 
raised that point, that this would engage the Federal Government in 
interference with trade and commerce in many, many States in a 
very bad way. It was found by the House committee—and I will 
read a short paragraph of that report: 

Proposed new paragraph 8 provides a civil remedy for individuals who suffer 
or reasonably anticipate damage by reason of a violation of a resale price 
established pursuant to this legislation. The committee does not intend the 
Federal Trade Commission to have any authority to enforce compliance with 
any stipulated or a minimum resale price established under the new proposed 
paragraph 6 of the Federal Trade Commission Act. 

Senator THurmMonp. Who would enforce this law? 

Senator Proxmire. Private civil action, by the local merchants who 
were adversely affected by it. 

Senator Tuurmonp. In other words, you don’t visualize any en- 
forcement by the Federal Government, but individuals would police 
it? 

Senator Proxmire. Yes, by bringing suit in the event they were 
offended and injured. I think that is by far the most efficient way 
to enforce it, as well as the best way, in terms of preserving the dig- 
nity and integrity of our State governments and local communities. 

Senator Tuurmonp. The Supreme courts of 16 States have stricken 
out all of part of their fair trade laws on the ground that they con- 
travened fundamental principles of their State constitution. These 
are Arkansas, Colorado, Florida, Georgia, Indiana, Louisiana, Mich- 
igan, New Mexico, Oregon, South Carolina, Utah, Kansas, Kentucky, 

hio, West Virginia, and Nebraska. 

Now if this bill passes, what will be the effect of this Federal stat- 
ute on the action taken in those States? 

Senator Proxmire. Well, it seems to me this is an entirely different 
kind of action, because it is a Federal action, and from what I under- 
stand, this would supercede the actions taken by the local State 
supreme courts. 

Senator THurmonp. In other words, this Federal statute would 
supersede—naturally a Federal law overrides a State constitution or 
State statute, as the Senator well knows. So this Federal law would 
supersede any State constitutional provision or statutory provision in 
contravention thereof, would it not? 

Senator Proxmire. That would be my understanding. 

Senator THurmonp. Therefore the passage of this Federal law then 
would have the effect of overruling what the people in the States 
want to do in at least 16 States, wouldn’t it? 

Senator Proxmime. No, sir, absolutely not. What the people in 
the States want to do in these 16 States might be quite different than 
what the Supreme Court decided under the technicalities of the law 
was correct in their judgment, that the State could do. 
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Obviously what the people of the State wanted to do would be 
more clearly reflected in the actions of their State legislature, with 
the approval or acceptance of their Governor, which enacted these 
fair trade laws which were overthrown by the Supreme courts. 

Senator THurmonp. Now several States never did accept the fair 
trade law. So this would be thrusting upon them something they 
don’t want, wouldn’t it? 

Senator Proxmire. Not necessarily. The fact that a State has not 
acted does not mean by that inaction it would not accept willingly 
or would not go along with a national fair trade law. I don’t think it 
would follow that all States that have not adopted fair trade would 
necessarily be opposed to it. That would be quite an unusual interpre- 
tation. 

Senator THurmonp. If there is no large chainstore in a town, no 
large chain drugstore or other chainstore there, how does a Federal 
law on this subject help those people? 

Senator Proxmire. Well, it has been my experience—— 

Senator Tuurmonp. There is nobody there to cut prices and un- 
dercut them, is there then ? 

Senator Proxmire. I have been in every village and hamlet in my 
State and it is a pretty typical State, and most villages and cities, 
small cities, have quite a number of chainstores. And the chains 
have been growing very rapidly and extending their branches, their 
stores, into smaller and smaller towns and cities. So I think this 
protection against them would be very helpful. I would agree if we 
didn’t have this problem of competition by chains that have enormous 
advantages in capital, there wouldn't be the same urgent necessity 
for a fair trade law that we have now. 

Senator THurmonp. If there is no chainstore in the town, of course 
there wouldn't be that unfair competition, if you want to call it that. 

Senator Proxmire. It wouldn’t be that degree. I think even 
though you don’t have a chain, it is possible that you have a com- 

etitor who has more capital; perhaps he is less efficient, runs a 
less efficient store, but because he has more capital, he is willing to 
sell below cost long enough until the competitor has to get out of 
business. 

Senator THurmonp. How will this help the druggist in a small 
town ? 

Senator Proxmire. By providing, with nationally advertised 
brands, which have great pulling power into the store, that he would 
be assured of a fair margin. 

Senator Txurmonp. Don’t these brands advertise anyway ? 

Senator Proxmire. They do, but if a competitor comes along and 
sells either below cost or with a tiny margin, inadequate to cover 
any kind of overhead, he will lose his customers. 

Senator Tuurmonp. In other words, a competitior would sell 
cheaper than he would sell ? 

Senator Proxmire. He might. 

Senator TuHurmonp. Who gets the benefit of that? 

Senator Proxmire. There would be perhaps a short-run benefit, 
that might—and I stress the “might”—might accrue to local con- 
sumers. On the other hand, it has been seen again and again and 
again that what is done is that prices are reduced on nationally ad- 
vertised brands which people compare but people come into the store 
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and having been led into the store by a loss-leader, are then paying 
a great deal more for the other items they purchase in that store 
and the margin is compensated for by the increase in these other 
items. So, from what I have seen coal observed and heard and be- 
lieve, the consumer would not be benefited even in the short run by 
this kind of loss-leader competition. 

Senator THurmonp. Now you cited some figures there I believe 
in New Jersey to show the price of gasoline did not go up because 
of fair trade laws. 

Senator Proxmme. What I showed was that this price war that 
had been going on in New Jersey was terminated by fair trading, 
only in Newark, N.J., did they have fair trading, as compared with 
the other cities in which there was no fair trade. 

Senator THurmonp. In order for a retailer to benefit, he has to be 
protected against a reduction in price, doesn’t he? Isn’t that the 
purpose of it ? 

Senator Proxmire. The retailer has to be protected against an 
erratic fluctuation in price that can drive him out of business if he 
doesn’t have adequate capital. What can happen is that the con- 
sumer may have to pay more in the long run. A price war may come 
along, and everybody has seen this happen, in which gasoline is sold 
either at cost or below cost. A fellow who happens to be sitting on 
capital, who has $10,000, $15,000, $20,000 may not be an efficient 
operator, but has the capital and can stay in business longer than his 
competitor, and drive his competitor out of business, and then what 
happens? After that, the price will go up and go up enough to make 
up for the losses that were suffered during the price war. 

Senator TrHurmonp. Do you know of many instances when one 
drugstore closed and another didn’t open up there? . 

Senator Proxmire. I am sure that is 

Senator TrurMonp. I am just asking you if you do. 

Senator Proxmire. I know that has happened, of my own know!l- 
edge. 

Senator TrrurMoNnpb. I have lived in small towns and I don’t recollect 
any experience in my lifetime, where a single drugstore closed that 
another one didn’t open in that or some other location in that town. 

Senator Proxmire. I have seen many, many stores boarded up in 
our small towns, probably because undoubtedly because of the de- 

ression in farm income in my State, because of rural shift of people 
into the cities. But chains have come in and the independent merchant 
had to close up and go out and nobody replaced him. There was a 
time the chain was competing with the independent, but the inde- 
pendents dropped out and only the chains remain. 

Senator THurmonp. Do you have any concern, if this bill is passed, 
that it injects the Federal Government into a new field that could 
lead to expansions in the future and in the end may come down and 
hurt the little druggists who now feel it would help them? 

Senator Proxmire. I think not. I think the attractive part of this 
bill is the fact that it keeps the Federal Government out of the business 
as much as it does. Your first question related to that directly; it is 
enforced by civil suit, not by an army of Federal enforcers. The 
pence is not set by the Federal Government, in any way, shape, or 
orm; it is set by competing manufacturers who have to recognize 
the price competition of their competitors. I think for all these 
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reasons, this is the kind of Federal law which does not result in 
Federal intervention. 

Senator THurmonp. Is there anything to prevent the next Congress 
from passing a bill and amending this bill, if it should be passed, 
to provide it be enforced otherwise 4 

Senator Proxmrre. There is never anything to protect this Congress 
against the unwisdom—possible, potential unwisdom—of a future 
Congress. But I am sure the passage of this bill would make much 
less likely the passage of that kind of legislation in the future. I think 
the Members of this Congress are tremendously concerned about what 
is happening to small business in their communities. 

Senator THurmonp. Is there any documented correlation between 
small business failures and absence of fair trade laws ? 

Senator Proxmire. There is indeed. I don’t have the documenta- 
tion with me this morning. I have seen it. I will put it in the record 
at a later time. 

Senator Tuurmonp. All right. 

(The matter referred to is as follows :) 


TABLE I.—Bankruptcies in the United States, 1953-1957, inclusive 
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Total | of total 

1953 | 1954 1955 | 1956 1957 number | U.S, 

| bank- 

| ruptcies 
en ciapieniepiniaptapileamemmagnmaiagse - -| i 7 eugene faa — emennadig 

Total bankruptcies- -.--- 8, 862 11, O86 10, 969 12, 686 13, 739 57, 342 
RR a ean 4,381] 5,491 5,339! 6,341] 6,895 | 28,447 | 49.6 
Wholesalers alia aa 933 | 1, 132 1, 164 1, 207 | 1, 236 5, 672 | 9.8 
Manufacturers. ..<-.-..2566--2} 3, 548 | 4, 463 4, 466 5, 138 5, 608 23, 223 40. 4 
” Total small business !_. ._! 5, 700 | 7, 280 7,197 | 8, 184 8,700 | 37,061 64.6 
a 3, 257 4, 167 4, 057 | 4, 721 5, 026 21, 228 | 41.0 
Small wholesalers. ......------. 489 | 603 632 625 604 | 2, 953 | 5.1 
Small manufacturers. --.-.------ 1, 954 | 2, 510 2, 508 2, 838 3, 070 12, 880 22.4 
i Small business is here defined as a bankrupt concern with $25,000 or less in liabilities. 
RECAPITULATION 
Total bankruptcies in the United States, 1953-57-_.-.-- aii aks dled belies wit se dak Liaies nll anise acini 57, 342 
Percent 
Percent representing small business (retailers, wholesalers, manufacturers) 5 Shaw tiie 64.6 
Percent of small business bankruptcies representing retailers and wholesalers only~--.....--.-- ae 65.6 
Percent of total bankruptcies in largest single classification—small retailing- . ~~. -- Dito wslcthicoue 41.0 
Source: Dun & Bradstreet. 
TABLE II.—Store closings and failures 
sas . or a , 

’ Retail store Retail | Percent of 

Year | closings | failures | failures to 

| closings 
a aaa tne eee iebethaetinanl 65, 500 | 304 0.5 
1947__. bottnbinainbbiteds thnks s bdewhhenedl Sak 76, 500 ,» 222 | 1.6 
1948... _. aN ol till ala cat le sae tale 98, 500 | 2, 185 | 2.2 
1949... - Maeeccnwhsas Capen ladnehegthatuseshnsayiabaerett 115, 500 | 4, 246 3.7 
ina sae tga hees ; en dgioul wae anton eas Sal 115, 000 | 4, 429 | 3.9 
lie ian g ila ite ne leaen cee ee ee and emnniiniew shah aime wet 123, 700 | 4, O88 | 3.2 
BOEBwcwsec phaphidahbthsnek dochobdakabisihd cbduaddbitbelumecdd sl 125, 800 | 3, 833 3.0 
ee taiiasedbeicnaices es tinteathn eietnel slits Nadi ceenbibinieabeniiatnell 138, 400 4, 381 3.2 
iw dacm neice t <eeebepeens pdigebsktkcdsstewnscbsbihootabh 139, 100 5, 491 3.9 
Sa ea ea thin cddtlasone nnn dbs 136, 700 | 5, 339 3.9 
OM eptietpes teil acini htindaDeanin an isariovagi mn aid. toda teiadatine aa eas wi | 142, 900 | 6, 341 4.4 
6, 895 | 4.9 





Th dah nh Me ask didiodsnugddctishan sshd ibd 7 146, 200 





7, 514 ia aseaduee 





Sources: Store Closings—U.S. Department of Commerce; Retail Failures—Dun & Bradstreet. 
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TABLE ITI.—Total retail failures, 1953 and 1957 


























—:. i 
l | 
| 1953 1957 | Pereent of 
| increase 
= aici af é ‘ I ih Sas uchnesalicie canals in ial et leet Re 
United States___ Shad Ouiddiemenisaine es veda adiatle Seek 4, 380 | 6, 895 | 57.42 
Fair-trade States }_.............. Néd atk cided ane 3, 762 5, 355 | 42. 34 
Other States !_._- si watch dass spin ecient Atlee siamese 618 | 1, 540 | 149. 19 
1 As at the end of 1957. 
Source: Dun & Bradstreet. 
TABLE IV.—F ailwres by retail store classification, 1953 and 1957 
ia l 
1953 1957 | Percent of 
| | increase 
pat 
Appliances: 
ee ieee eek ees 348 436 19.5 
SY MAES SONI i las bcd:cics cacnh inetd cs Sihecedlé seteastnnin iain eavaidein 299 310 3. 66 
MU Biad scctar 103s dk of che te kee tecapeledinreccanqus tl os tasecndeseentuinis Srinddivemmedtulcataaainsincs 49 126 157.1 
Drugstores: 
MONON, 6505 2.1dk dda cake cadaknwedtendeetasesbnkaae | 123 | 162 31.7 
Fair trade States_....................-.--.-- Soscanakinaal 90 | 113 | 25. 56 
EO .cecaca nts in and iarnlgndunionnt bade saiabset | 33 | 49 | 48. 48 
Hardware and farm equipment: | } 
NN 8S ne hee ides dcah SAD ee 69 164 | 137. 68 
et ee ea a eee 59 103 | 74. 57 
Ng cass arco ncaa ne aidatgn cap altace was maaeiieanmda Saisie 10 61 | 510.0 
Jewelry: | 
NN MNO a acs cs toes cla lbatiihistnt igh omaaeaantcgtambiaanani ES 53 90 | 69. 81 
mene trade fiates......... 222 dt eee 43 71 | 65.12 
Ra seta = oe i Ree 8 ee a eee 10 19 90. 0 
Filling stations: 
CIRO ie 2th) Ee SE aendoae duu heeaesene | 126 390 | 209. 52 
Fair trade States ant alae sc tecniscindmioskn ete 114 295 158. 77 
Others wine iate dtc Laiumbdaadautitioe cat 12 QF 691. 67 
General merchandise: | 
SC Sr Na Ee ee 149 | 265 | 77. 85 
One CGO, = ee oe Fo, | oouaebbuldti du dbeiee 116 | 175 | 35. 34 
Others sida aca Sai nis ice ac as iattaek tered he Doiihiaksdiin eal. eal | 33 90 | 172. 73 
Auto dealers: 
cl re at 219 233 6. 39 
Fair trade States_..........._.... tbs nite die cadam matte eae 166 171 3. 01 
Others ___- et ede ts a8 ye aes ees ee ee 53 | 62 | 16. 98 
Food and liquor: | 
RNR NIU oie cl eDiets 888 1, 096 23. 42 
Fair trade States a ee at gS ee Renee 777 | 916 17. 89 
So ROS Soke oa eae eee 111 | 180 62. 16 
Apparel and acce ssories: | 
lil ll a AE ae LISI LILO LIOR 5 596 | 1, 122 | 88. 26 
Weer tendo States... .... 2522.2 25. abubtee ota’ $o55 495 | 850 71. 71 
SN antl cists na idethnn th aniwnihaddbbiele dot aebaeaas 101 | 272 | 169. 31 
Furniture: 
Wted Btates..c. ...ccd<egacs Kc¢rebbetddiatoasvcmienss 246 | 421 71.14 
TI od ee ena  wanicee 205 333 62. 44 
EN ee te ado k sunone PO ee eee 41 | 88 87. 33 
Furnishings and equipment: 
oo SO eR Ree Pe Pe oe 117 | 147 25. 64 
CORO ING io oink ost iaininthdan ab ened opgeecabhiiad 112 | 121 8. 04 
ag a I a oes gee eae 5 | 26 420.0 
Book and stationery: | 
SN a aa 33 | 43 | 30.3 
erates Bee icad et od eee edad sac caa bose s these cncedan 28 37 | 32.1 
Riles td since dtipabeietscewosybeanieedlGdadeh«sbseea 5 | 6 | 20. 0 
' 





Senator THurmonp. I am troubled by a statement by Congressman 
Celler this morning. The District of Columbia, which has no fair 
trade law, does not have small business failures higher than in fair 
trade States. On the basis of this, why do we need S. 1083 ? 

Senator Proxmirr. That is very easy to answer. There is a reason 
why business has been good in the District of Columbia, because the 
Federal Government is expanding ; particularly here in Washington 
we have had an enormous increase in population, tremendous increase 
in the Government over the past several years, and real estate values 











38 NATIONAL FAIR TRADE LEGISLATION—1959 


are up, and there is no question about the ability of small business 
to expand in any community which is growing very, very rapidly. 
That is the answer. It has nothing to do with the fact that you have 
discount houses here or don’t have fair trade. 

Senator Tuurmonp. There are many more chain drug stores and 
other chainstores here though than there are in the average community, 
in your State and mine and in other States, aren’t there? 

enator Proxmire. There are. And there are very few communi- 
ties in America that have grown as fast as Washington or as con- 
tinuously. 

Senator Trrurmonp. Yet these other stores seem to stay in busi- 
ness. 

Senator Proxmire. They do, here, because they have this advantage 
of very rapid growth of the community. This is not true in more 
stable cities in which the growth is either more gradual or—— 

Senator Tuurmonp. How many drugstores in your hometown have 
closed in the last 25 years ? 

Senator Proxmirr. I can’t tell you precisely how many, but there 
have been drugstores that have had to close. 

Senator Tourmonp. Senator Engle, do you have any questions? 

Senator Enexe. I think not. I want to say that I share my col- 
Jeague’s concern about small business. But I am not sure about the 
best way to help them out. Thank you very much. 

Senator THurmonp. On that very point, that is what concerns me. 
T want to help small business, but I don’t want to pass a law that is 
going to hurt it, even though apparently in the beginning it might 
give the impression that it is going to help it. I am interested in small 
business. Bie business can take care of itself. It is little business I 
am concerned about. But we have got to consider the implications 
here, injecting the Federal Government into a new field, passage by 
the Federal Government of a law to strike down the statutes and su- 
preme court decisions in the various States, and the effect on the 
consumers and on small business itself. 

You can realize, I am sure, that this subcommittee has a tremendous 
responsibility in studying all of the implications that could grow out 
of a piece of legislation as suggested here. 

Senator Proxmire. Yes, indeed. I would like to emphasize this 
legislation being considered will do far more for small business than 
any of the other much more widely discussed and publicized small 
business legislation that has passed the Congress before, good as that 
is. This is really critical to literally hundreds of thousands of small 
retailers, not to a relatively few small manufacturers. 

Senator THurmonp. Senator Hartke, do you have any questions! 

Senator Hartke. No, sir. 

Senator THurMoNpD. Senator Scott? 

Senator Scorr. Mr. Chairman, I would like to ask Senator Prox- 
mire if he is familiar with the suggestions made by various concerns 
interested in the small businessmen who make their living in gasoline 
service stations, and the sale of accessories. Some of them have sug- 
gested amendments to the bill. I wonder if the Senator is familiar 
with that? 
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Senator Proxmire. I am not familiar with those suggestions, Sen- 
ator Scott. 

Senator Scorr. Mr. Chairman, may I introduce for the benefit of 
the committee and for the benefit of those interested in the bill, a letter 
from the general manager of marketing of the Atlantic Refining Co., 
and certain suggested amendments in which he indicates that if the 
bill is reported out, he recommends, on behalf of these 8,000 small 
businessmen, the inclusion of certain amendments which would apply 
the law not merely to commodities manufactured by the supplier, 
by a single supplier, but commodities offered by service stations which 
may have been manufactured by companies other than that with 
which the service station normally does business. 

May I introduce that letter and the proposed amendments into 
the record at this time ? 

Senator THurmonp. Without objection, the information will be 
incorporated in the record at this point. 

(The documents mentioned are as follows:) 


THE ATLANTIC REFINING Co. 
Philadelphia, Pa., June 9, 1959. 
Hon. Hueu Scort, 
The U.S. Sentte, 
Washington, D.C. 


My Deak SENATOR Scott: I am writing to you in regard to Senate bill 1083 
which I understand is presently under consideration by the Special Subcommit- 
tee on Fair Trade of the Senate Interstate and Foreign Commerce Committee. 
My interest in this bill stems from the fact that more than 8,000 small busi- 
nessmen who make their living by operating their own service stations sell 
high-quality branded products, principally gasoline, manufactured and sold to 
them by my company. Needless to say, we are vitally interested in their 
survival. 

Service station operators constitute one of the Nation’s largest groups of small 
independent businessmen. By far the greater part of their income is derived 
from the sale of gasoline to the motoring public. These men are engaged in one 
of the most competitive of businesses. They are among the most vulnerable and 
most deserving of small entrepreneurs. They urgently need the relief from un- 
fair competition in the marketing of branded merchandise which would be 
made available to them by appropriate Federal fair trade legislation. 

Senate bill 1083, as presently drafted, would in effect exclude gasoline service 
station operators from the benefits which the bill would make available to other 
small businessmen. I am quite certain that neither Senator Humphrey nor the 
other sponsors of this forward-looking legislation intended that the proposed 
Federal fair trade law be selective in its application, but that it be broad 
enough in scope to afford relief from unfair competition to all persons engaged 
in the manufacture or sale of trademarked or branded merchandise. I there- 
fore urge your support for the incorporation into S. 1083 of the amendments set 
forth in the attachment to this letter, so that the true intent of this legislaion 
may be given effect. I believe these amendments have already been submitted 
to you for consideration. 

As I am unable to appear at the hearing on June 15 to speak in support of 
these amendments, I should appreciate it if you could have this letter and at- 
tachment inserted in the record of the hearings on that date. 

Very truly yours, 
Dwicut T. CoLLey, 
Vice President. 
S. 1083 


The following amendments to the subject fair trade bill, S. 1083, are designed 
to permit certain industries to avail themselves of the principles of trademark 
protection afforded by the measure, if they should so elect. These amend- 
ments are entirely within the spirit and intent of the bill. 
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AMENDMENT NO. 1 


In the marketing of some commodities, as in the case of household appliances 
and petroleum products, there may be several well-defined and recognized 
classes of trade. For instance, in the petroleum business most suppliers sell in 
bulk to commercial consumers. These consumers are not interested in buying 
at the retail service station and require service in the way of large tanks and 
large bulk deliveries at their own premises from which they can directly service 
their own vehicles. In selling to this class of trade, the supplier is not in 
competition with the service station dealer, since the service station dealer 
does not have the facilities to offer the type of service demanded by this class 
of trade. 

An analogous situation exists in the distribution and sale of household ap- 
pliances where large quantities are sold by the manufacturer directly to such 
commercial accounts as housing developments, restaurants, hotels, and the 
like. It is obvious that the sale of 1,000 refrigerators to such a buyer could 
not be handled by a retail dealer. It is equally obvious that the dealer and 
the supplier are not, in fact, in competition for this type of account. 

In order, therefore, to remove any doubt that the supplier may establish min- 
imum fair trade prices which are applicable to various classes of customers and 
still afford protection to the retail dealer, the following amendment to section 
(6) should be made: 

Add the following sentence to section (6) at line 7 on page 6: “He may limit 
such notices, contracts, or agreements to definite classes of trade and he may 
exclude from such notices, contracts, or agreements other definite classes of 
trade.” 

AMENDMENT NO. 2 


It has recently been held that, because a supplier sold to certain commer- 
cial accounts and one of the supplier’s retail dealers sold to other commercial 
accounts (notwithstanding that the supplier’s sales were in bulk-delivered 
quantities while the retailer’s sales were in small lots at his place of business) 
the supplier and the retailer were persons in competition with each other. 

Suppliers who sell to commercial accounts as well as to retail dealers and 
who are considering the adoption of fair trade are faced with the dilemma of 
either deciding to fair trade and to discontinue their sales to commercial con- 
sumers or to decide not to fair trade, despite the continuing effects of an 
unstable market upon their retail dealers. A decision to discontinue the con- 
sumer sales would result in a complete loss of a segment of his business by the 
supplier. The retailers would gain nothing from this loss since the commercial 
consumer trade would look to another supplier and not to the small retail dealer, 
who is not equipped to handle this class of trade. 

Furthermore, the manufacturer and marketer of petroleum products fre 
quently engages in the concomitant sale of tires, batteries, and accessories. It 
Js not uncommon to have such tires, batteries, and accessories manufactured by 
someone other than the petroleum marketer, although these items are sold 
under the petroleum marketer’s name and through his distribution network. 

A parallel situation exists in the appliance industry where accessories used 
in connection with some appliances are manufactured by someone other than 
the appliance manufacturer himself. 

The effect of the second proviso (ii) in section (6), beginning at line 16, 
is to prevent a manufacturer who distributes products other than those which 
he manufactures himself from making sales to retailers in competition with 
his wholesale distributors even though manufacturers who distribute only prod- 
ucts which they manufacture may make such sales. 

In order to avoid this dilemma and to permit a supplier to protect his dealer 
through the adoption of fair trade, and to make the second proviso (ii) in sec- 
tion (6) generally applicable, section (6) should be amended beginning at line 11 
as follows: “resale prices for his distributors, notwithstanding paragraph (10) 
of this subsection, even though he sells such merchandise in competition with 
such distributors, if (i) such sales are made at the same prices he establishes for 
such distributors for comparable sales, and (ii) the products involved are of his 
own manufacturing or are manufactured for him by others for distribution under 
his own trademark or brand name, or a trademark or brand name he is lawfully 
entitled to use.” 
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AMENDMENT NO, 3 


Subsection A of section (5) defines a “proprietor.” The definitions fail to rec- 
ognize the common practice of trademark owners to license others to use the 
trademark with respect to certain lines of merchandise or in certain geographic 
areas of distribution. In order to give recognition to this practice, subsection 
(iii), beginning at line 1 on page 5, should be amended to read as follows: 

“(iii) such merchandise is distributed under the trademark, brand, or 
trade name of another by a person authorized to identify such merchandise 
by the use of such trademark, brand, or trade name by the owner thereof 
and such owner has specifically granted to such person the authority to 
establish anywhere within the United States stipulated or minimum resale 
prices for such merchandise.” 


Senator Tuurmonp. Senator, I wish to thank you for your appear- 
ance here this morning and we appreciate your views on this. matter 
very much. 

Senator Proxmire. Thank you, Mr. Chairman. 

Senator THurmonpb. Our next witness is Mr. Weigel, representing 
the California Grocers Association and California Pharmaceutical As- 
sociation. 

Possibly Senator Engle would like to introduce Mr. Weigel. 

Senator Ener. I would be glad to welcome Mr. Weigel to the 
witness stand. Unfortunately 1 am going to have to go over to the 
Supreme Court to move the admission of a friend of mine as a 
member of the Supreme Court of the United States, which makes it 
necessary for me to leave before I have had a chance to hear the 
statement of the witness. I have read it, however, and it is an ex- 
cellent statement. I am leaving not because I desire to, but because 
I have to in order to meet that other commitment. Thank you very 
much, Mr. Chairman. 


STATEMENT OF STANLEY A. WEIGEL, ESQ., MEMBER OF THE LAW 
FIRM OF LANDELS, WEIGEL & RIPLEY, SAN FRANCISCO, CALIF., 
REPRESENTING CALIFORNIA GROCERS ASSOCIATION AND CALI- 
FORNIA PHARMACEUTICAL ASSOCIATION 


Mr. Wetcet. Mr. Chairman, I thank my friend, the Senator from 
California, for his courtesy. I understand perfectly his reason for 
leaving, and I am sure if he misses anything I can fill him in at another 
time. 

Senator THurmonp. I believe you have two letters you wanted 
placed in the record at this time. 

Mr. Weicex. Yes, sir; I do. 

Senator THurMonp. One is from the California Grocers Associ- 
ation, dated June 10, 1959, and one is from the California Pharma- 
ceutical Association, dated June 9, 1959. 

Without objection these will be incorporated into the record. 

(The letters referred to are as follows :) 


CALIFORNIA GROCERS ASSOCIATION, 


San Francisco, June 10, 1959. 
Mr. STANLEY A. WEIGEL, 


Landels, Weigel & Ripley, 
San Francisco, Calif. 


DEAR Mr. WEIGEL: Our association requests and authorizes you to appear as a 
witness on our behalf in support of national fair trade legislation at hearings 
scheduled for the 15th and 16th of this month before the Fair Trade Subcom- 
mittee in Washington, D.C. 
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As you know, the California Grocers Association has a membership of approx- 
imately 5,000 retail grocery stores located throughout the State of California, 
Next year we will be celebrating our 60th anniversary. 

Knowing of your wide reputation as a true champion of the American free 
enterprise system and of the important role played in it by independent 
merchants, we are pleased, indeed, that you are willing to undertake this service, 

Sincerely yours, 
W. D. HapeEter, Hvecutive Secretary. 


CALIFORNIA PHARMACEUTICAL ASSOCIATION, 
Los Angeles, Calif., June 9, 1959. 
Mr. STANLEY A. WEIGEL, 
Landels, Weigel & Ripley, 
San Francisco, Calif. 

Dear Mr. WEIGEL: At the request of our board of directors and president, we 
ask that you appear as a witness on our behalf at the hearings to be held on 
national fair trade legislation before the Fair Trade Subcommittee of the Senate 
Interstate and Foreign Commerce Committee commencing June 15 next in 
Washington, D.C. 

In asking that you be good enough to act for us in that capacity in connection 
with the measure (and in any other appropriate manner you deem advisable) 
you have in mind, of course, that our association comprises in its membership 
preponderately more than 3,000 of the 3,700 drugstores in our State and that, in 
addition, our membership includes hundreds of licentiates of pharmacy, who are 
not drugstore owners. 

I think it conservative to state that since 1868, to which year the roots of this 
organization go, and particularly since the creation of our more formal organiza- 
tion in 1906, our association has been recognized as the voice of pharmacy for the 
entire State of California. There is no rival or competitive organization to ours 
in the State. 

We are delighted, indeed, that you have indicated to us your acceptance of this 
service in our behalf, the more so because of your nationwide recognition as an 
effective champion of the preservation of the independent businessman in the 
American economy. 

Sincerely yours, 
Ceci A. STEWART, Evecutive Secretary. 


Mr. Weicet. Mr. Chairman, may I say I am aware of the limitations 
on the time of this subcommittee of the Interstate and Foreign Com- 
merce Committee; therefore, may I have the chairman’s permission to 
file my prepared statement with the same effect as if it had been pre- 
sented in full orally? I will just undertake to summarize it briefly for 
present purposes if that isagreeable to the chairman. 

Senator Tirurmonp. We will be very pleased to have you sum- 
marize your statement or make any off-the-cuff remarks you may 
wish. Your entire statement will be printed in the record. I think 
that will save a lot of time. 

(The complete statement of Mr, Weigel is as follows:) 


STATEMENT OF STANLEY A. WEIGEL OF THE SAN FRANCISCO BAR 


My name is Stanley A. Weigel. My address is 275 Bush Street, San Francisco, 
Calif. I am a member of the San Francisco law firm of Landels, Weigel & 
Ripley. 

I appear at the request and on behalf of two California retail trade associa- 
tions, each of which is wholly independent of the other. 

One is the California Grocers Association which has a membership of ap- 
proximately 5,000 retail grocery stores located throughout the State of California. 
This association, organized at the turn of the century, will be celebrating its 
60th anniversary next year. 

The other is the California Pharmaceutical Association. The roots of its 
organization go back to the year 1868. It was organized formally in 1906. Its 
membership comprises preponderantly more than 3,000 of the 3,700 drugstores in 
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California as well as hundreds of licentiates of pharmacy who are not themselves 
owners of drugstores. 

A photocopy of the request and authorization from each association on 
pehalf of which I appear before you has been filed with the clerk of the com- 
mittee. Each association has been good enough to give me complete freedom 
with respect to my testimony before you and my sole aim is to offer the truth 
as I see it. 

It seems to me to be significant that these two associations, which so often 
have great differences in objectives and points of view, join in support of 
enactment of legislation by this Congress to protect owners of trademarks against 
a species of piracy as well as to protect the public and trade against a subtle, 
put dangerous, form of unfair competition which so often in our economic history 
has clogged channels of interstate commerce. 

In careful consideration of the objectives underlying measures designed to 
protect trademarks against price piracy, each member of this committee deserves 
the deep thanks of all who seek to preserve free enterprise in our country. I 
would have you believe that this is no mere perfunctory expression. 

It is born of many years of experience in the fields of law relating to dis- 
tribution of mass-produced consumer goods identified by trademarks. It is 
porn of long observation of the realities of the American marketplace, as dis- 
tinguished from theories and platitudes about it. It is born of those frank truths 
which businessmen share with their lawyers. 

Sound protection of small businesses and maintenance of an economic climate 
in which they flourish is imperative for reasons far transcending sentimentality, 
Preservation of economic freedom and, in the end, even political freedom, re- 
quires the continued existence of thousands upon thousands of flourishing inde- 
pendent business enterprises throughout our country. 

In my opinion, and by way of quick summary of my testimony, prompt enact- 
ment of legislation along the lines of the Humphrey-Proxmire bill (S. 1083) is 
of the utmost importance for these reasons: 

1. Trademarks play an important role in making effective competition 
possible. 

2. Bait and leader practices in the sale of trademarked articles undermine 
genuine competition. 

3. Such practices sow the seeds of recession. 

4. They drive independent businessmen to the wall. 

5. They promote monopoly. 

6. They hurt the public. 

7. They endanger the free enterprise system. 

&. For all these reasons, provision of a means for stopping such practices 
is important to the public welfare. 

Let me now undertake to spell out all of the foregoing. 

Our starting point is a correct understanding of the important functions of 
trademarks and of prices. 

CONCERNING TRADEMARKS 


Throughout, I use the term “trademark” in its broadest generic sense and as 
including brands and names as well as other symbols of identification. 

One vital function of a trademark is to identify the product and its source. 
This mark of identity is extremely important to the consumer. If the product 
is to his liking, the trademark enables the consumer to choose it again and thus 
to show his satisfaction. If the product is not to his liking, the trademark en- 
ables the consumer to avoid it, and thus show his dissatisfaction. 

Without trademarks, modern commerce—particularly the mass production 
and distribution which contribute so much to our American well-being—would 
literally be impossible. If goods were not identified by trademarks, one pro- 
ducer could palm off his product as that of another. Buyers would have no 
ready means of choosing the product of one manufacturer from that of another. 
There would be no effective way of rewarding the producer of quality goods at 
fair prices by repeat purchases. Nor would there be any effective way of 
avoiding shoddy goods at low value. Advertising would be a waste of time 
and money. Why should a product be advertised by one maker or distributor 
unless it is readily distinguishable from competing goods of other makers or 
distributors? 
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The importance of the trademark is that it is a symbol of goodwill. In the 
olden days, when trading was local within small communities, each consumer 
knew, or knew of, the blacksmiths, the bootmakers, the grocers, the bakers, the 
clothiers, and other merchants who usually were manufacturers and retailers 
combined. By observation and by word of mouth, the townfolk learned which 
tradesmen could be counted upon for quality, fair treatment, and fair prices, 
When trade was highly localized, the trademark was not important. But even 
in those days and in that setting, some manufacturer-retailers, proud of their 
craftsmanship, were wont to put a symbol on their products to show it came from 
their hands. 

Today, the flow of trade is not bounded by the limits of any town. Indeed, 
it is not bounded by the limits of any city, nor of any State, nor for that matter 
of any nation. 

The trademark today is the principal, if, indeed, not the sole means by which 
the buyer can select the product he prefers and avoid the product which he does 
not want. It is the sole means by which the producer can earn the goodwill 
of countless consumers whom he does not know and who know him only through 
his trademark. 

That is the reason why thousands of American producers and distributors 
consider their respective trademarks as precious assets. Although the trade- 
mark may show on the balance sheet as being worth only $1, top management of 
any respectable manufacturing concern will testify that it is one of the firm’s 
most priceless assets. This is why trademarks are so zealously guarded against 
infringement. It is why the policy of the law, in the public interest as well as in 
the interest of the trademark owner, is to prevent copying, imitation, palming 
off, and other injury to trademarks. 


CONCERNING TRADEMARKS AND PRICES 


There is a connection between trademarks and prices. 

Before spelling out that connection, let’s give a little consideration to prices. 
And let’s face, head-on, the unfortunate misconception which attends the term 
“price fixing.” The phrase is, of course, psychologically odious. But in getting 
at the facts, we must be guided by reason, not by epithet or emotion. 

The plain fact is that there is always price fixing in any economy. There has 
to be. There cannot be a sale or purchase of anything unless a price is fixed. 
Every seller has to fix a price at which he will sell; otherwise there can be no 
trade. And every buyer has to fix a price at which he will buy; otherwise there 
can be no trade. 

In our free enterprise system, the advertising of prices is important. The 
advertised price performs a number of useful and necessary functions. In the 
area of products manufactured for consumers and identified by trademarks, 
the advertised price performs three important functions. 

First, it enables the prospective consumer to decide if he or she is interested in 
the particular product at the particular price as against competing products at 
the same or different prices or as against wholly different products for which 
the consumer may prefer to spend. 

Second, the advertised price represents each manufacturer’s best judgment, 
based upon reckoning with competition of all kinds, as to what consumer price 
will support fair profit to wholesalers, to retailers, and to the manufacturer 
himself in covering the costs of production and distribution. 

Third, the retail or consumer price is customarily the basis for determining 
trade discounts. 


HOW BAIT AND LEADER PRACTICES CAUSE PRIVATE AND PUBLIC INJURY 


Unless the independent manufacturer of trademarked products has some means 
of establishing and maintaining a reasonably standard price to consumers, his 
access to the market can be destroyed through no fault of his own. Here is 
precisely how that happens, how it has happened at fateful and painfully frequent 
intervals in the United States during the past 75 years, how it has happened 
during the course of the last year and how it is happening at this very moment. 

For purposes of illustration, I use fictitious names, fictitious products and 
fictitious prices, but the resemblance to real manufacturers, real products and 
real prices is intentional and accurate. 

The American Clock Co. is an independent producer of electric clocks. A small 
but prosperous manufacturing concern, it is one of more than 20 domestic 
producers of electric clocks. It is in direct competition with each and all of 
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the others. Its best known, best selling product is an electric clock produced to 
retail at $10. It calls this clock, let us say, the American Ten. It nationally 
advertises that clock under that name at that price. 

The American Clock Co. sells the American Ten to independent retailers. It 
depends upon such retailers throughout the country to make the American Ten 
available to consumers everywhere. The clock is a good and serviceable one. It 
prings good value to consumers at the $10 price, which returns no more than a 
reasonable profit to the average retailer. The American Clock Co.’s price 
to retailers yields the manufacturer, in turn, no more than a reasonable profit 
above cost of production and overhead expense. 

Consumers buy the clock at the $10 price. Each time a consumer selects the 
American Ten, he has chosen it over scores upon scores of other electric clocks 
produced by other manufacturers and available at a wide range of prices run- 
ning from $4 to $40 or more. The American Clock Co. prospers. Retailers sell 
the American Ten, doing well on the item. 

Then one retailer in the city of Midtown, U.S.A., gets what he considers 
to be a bright idea. It suits his type of retail operation, which he carries on 
under the name of Bargain Discount Center. He buys some American Tens from 
the American Clock Co., or, if the American Clock Co. declines to sell him, he 
talks some of the many retailers of American Tens in Midtown into selling him 
a supply. He then advertises the American Ten at $6.99. At this price, the 
sale brings him little or no profit above invoice cost and overhead expense 
of doing business. 

But consumers flock to his store to buy the bargain. Bargain Discount Center 
has thus developed what the trade calls store traffic. The customers who come 
in to buy the bargain on the American Ten may or may not actually purchase 
it. Some may have been persuaded to buy another clock, which yields high 
profit to Bargain Discount Center. Or they may buy the American Ten at 
$6.99, but be persuaded during their visit to buy something else as well, on 
which the retailer makes a handsome or even an unconscionable profit. The 
proprietor of Bargain Discount Center has many articles in his store which are 
blind or not well known and on which his gross selling margin ranges anywhere 
from 75 to 300 percent. 

All the other retailers in Midtown who handle the American Ten find that 
they can no longer sell it at the $10 price. They must either meet the cut price 
or lose the sale. If they meet the $6.99 price, the chances are that Bargain Dis- 
count Center or some other retailer aping it will drop the price even lower. 
When the salesman for the American Clock Co. whose territory includes Mid- 
town calls upon the regular retailers urging them to buy more American Tens, 
he gets no orders, but does get plenty of abuse. The great number of regular 
retailers just don’t buy products which they cannot sell at a fair price including 
a reasonable profit. 

Neither, for that matter, does the price cutter, as to the bulk of his stock in 
trade. He is engaged in business for profit, not in charitable good works. The 
price cutter loses interest in the American Ten after his quick exploitation at 
the bait or leader price of $6.99 has served its purpose and lost its punch. 

Sales of the American Ten in Midtown come to a virtual standstill. 

But Midtown is only one American community. There are thousands upon 
thousands of others. Each has its own prototype of Midtown’s Bargain Discount 
Center. In each community the exploitation of the American Ten is repeated 
and in each the results are the same. 

American Clock Co.’s production and its own sales of the American Ten are 
perforce reduced, seriously reduced. 

At least some of the workingmen and workingwomen employed in American 
Clock Co.’s factory are laid off. So are some of its salesmen. Thus new names 
are added to the rolls of the unemployed. Unless the picture changes for the 
better, there will be others. 

That is far from all. 

We have already multiplied Midtown by the many thousands of other com- 
munities and cities in the United States, in order to see the larger picture. But 
we have been considering only the American Clock Co. and its principal product. 
We must multiply again and again and yet again, because the American Ten is 
only one of thousands of well advertised, well known products produced by 
independent manufacturers and sold at standard prices under well-known trade- 
marks by independent retailers throughout the United States. One by one or 
in groups, countless other trademarked products, ranging from pens to perco- 
lators to refrigerators, meet the same fate. 
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The degree of shrinking sales may vary on different products. Some manu- 
facturers may be less hard hit than American Clock Co. Others may suffer 
even more. The important fact is that sales shrink all along the line. The 
cumulative effect is serious and altogether bad for the economy. 

Regular retailers lose business on item after item. They must retrench to 
stay alive. So they pare expenses. They cut down on clerks and other help. 
They reduce purchases to the bare minimum. They are slow in paying their 
bills. 

Plainly, the overall result is critical dislocation and damage to the normal 
processes of distribution of well-advertised, well-known, trademarked commodi- 
ties previously sold at fair prices in open competition. 

Prior to the dislocation, the flow of these goods from factory through the 
normal channels of distribution to users provided good livelihoods for countless 
consumers, including not only the hundreds of thousands of employees of the 
manufacturers and retailers involved, but as well the owners of these thousands 
upon thousands of business entities throughout the United States, who them- 
selves are consumers. 

The dislocation does not end with curtailment of direct payrolls and reason- 
able profits. It extends much further. It hurts, for example, carpenters and 
glassworkers and bricklayers. No sensible manufacturer enlarges his factory 
when business is on the downgrade. Nor do sensible retailers enlarge stores 
already too big for the available patronage. 

Advertising by the manufacturer is cut down or stopped because it just plays 
into the hands of the bait and leader manipulators. For the same reason, inde- 
pendent and cooperative advertising by retailers comes to an end. 


THE ROOT OF THE TROUBLE 


It is of the utmost importance to understand and get at the root of the whole 
destructive process. It stems directly from the claimed right of a few retailers 
to use trademarks they do not own—to use them for purposes which are not 
forthright and heedless of injury to the trademark owners. 

Not one of the retailers who caused the trouble would have had the slightest 
interest in the American Ten if it had not been identified by a widely advertised, 
well-known trademark symbolizing the good will of the producer. Every one 
of them would have spurned the sale of the identical clock unless they could use 
the good will of the American Clock Co. as an aid in selling it. 

To be sure, they owned the clocks. Their titles to those physical commodities 
were clear and valid. But they did not own the trademark identifying the 
clocks. ‘Their real interest was in what they did not own. In coupling the 
trademark, which they did not own, with misleading and uneconomic prices, 
they appropriated—indeed, misappropriated—the good name of another to fur- 
ther their own ulterior purposes. 

The resulting damage to the American Clock Co. was more devastating than 
a fire at the factory. This was so not only because of the financial damage, but 
as much or more because of the permanent injury to the good will of American 
Clock Co. and its good name as symbolized by its trademark. 

In any case, the end result of this species of trademark piracy has been injury 
not only to the trademark owners, but as well to independent retailers. There 
has been no economic health in the whole business. There has been nothing but 
manmade, economic disease. 

The price-cutting tactics I have described are known in the trade, have long 
been known, as bait-and-leader selling. The serious consequences to the free 
enterprise system which stem from these practices are clear. Hundreds of 
manufacturers and thousands upon thousands of retailers can provide cor- 
roborative evidence. 

It makes no sense whatever and that it leads to nothing but destructive chaos 
to deny independent manufacturers of trademarked products a reasonable means 
of self-protection against such injury by enabling those who wish to establish 
standard prices on their own products only. 


PRICE FIXING BY INTEGRATION AND BY CONSIGNMENT 


Such means are not denied to large and well-financed companies engaged in 
manufacturing or in retailing or in both. 

Chainstore corporations, each with scores or hundreds of retail outlets in the 
United States, fix the prices day in and day out, in their uncontrolled discretion, 
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in every one of their stores upon goods sold under their private labels. They 
are doing it at this very moment right here in Washington and in thousands of 
other cities, communities, and marketing centers throughout the Nation. 

Nor are large, well-financed manufacturers denied the advantage of establish- 
ing standard prices to consumers everywhere. They can do it and many do do it 
by opening their own retail stores or by placing their products on consignment 
with retailers. By the consignment device, each retailer acts as the agent of 
the manufacturer in selling to consumers, turning the sales price over to the 
manufacturer, after deducting a selling commission. 

These forms of price fixing by the retail chains or the well-financed manufac- 
turers are not wrong or unlawful. Monopoly or attempts to monopolize being 
absent, I would not lend myself to any such suggestion. 

The wrong lies in denying an equal opportunity to independent manufacturers 
to exercise a comparable privilege in marketing through independent distribu- 
tors, wholesalers, and retailers. 

The denial of that equality of opportunity has far-reaching social and eco- 
nomic consequences. Let me illustrate. The resources and reputations of such 
huge retailers as, for example, Sears, Roebuck or Montgomery Ward enable them 
to satisfy consumers that the latter can safely rely upon their private brands. 
Such large retailers can and do engage in research. They can and do undertake 
testing. They can and do advertise nationally. They can and do carry out many 
other functions essential to mass production and distribution of consumer goods. 

The small retailer is not so positioned. If he is to survive, he must be able 
to sell, at a reasonable profit, products of independent manufacturers who have 
developed consumer confidence in their goods as a result of the requisite re- 
search, testing, national advertising, and other functions essential to mass pro- 
duction and distribution. The small retailer must, in other words, rely in part 
upon the reputation of the manufacturer. 

There are those who argue, at least privately, that the country might be better 
off if manufacturing and retailing were concentrated into a small number of 
large corporate organizations. That seems to me to be a dangerous point of view. 

The failure to allow independent manufacturers and retailers equality of 
opportunity with the industrial giants in establishing effective resale prices is, 
in its long-term effects, more disastrous than breeding and feeding business 
recessions. It fosters monopoly. The independent manufacturer and the in- 
dependent retailer, caught in the squeezing vise of the artificial prohibition 
against reasonable self-protection on prices, turn to merger. The big get bigger. 
The small get smaller, to the vanishing point. 

And in the long run, the bigger the big get, the greater the need for Government 
control. This is not because bigness is bad. It is because bigness is powerful 
Big power, economic or other, simply has to be controlled to protect the public 
welfare. And the more government control, the more the American free- 
enterprise system must yield, in one form or another, to the techniques of a con- 
trolled economy and of economic regimentation—always the inevitable fore- 
runners of other aspects of statism. 





THE NATURE OF THE OPPOSITION TO REMEDIAL MEASURES 


If it be so important to provide an effective means of prohibiting bait-and- 
leader practices and if the evils of such practices are so dangerous, why the hue 
and ery in opposition to all proposed remedies? 

While the answer to that question is complex, it is clear. It will emerge from 
a little quiet, careful analysis. 

Part of the opposition comes, of course, from the small segment of business 
interests which profit by bait and leader practices. Directly, as well as through 
propaganda fronts, they create a self-serving clamor, bandying about charges of 
price fixing and consumer gouging. The less attention paid to their fulmina- 
tions, the sooner the truth will be reached. 

When we analyze down to the barebones the demands of the bait and leader 
practictioners, we find that they themselves insist upon the right to fix prices 
without restraint—unconscionably low prices on standard, trademarked, well- 
advertised products and unconscionably high prices on unbranded or unknown 

oods. 

F There is another powerful source of opposition to remedial legislation. For 
reasons that are obscure—I do not say invidious—it appears that many maga- 
zine and newspaper publishers editorialize against resale price maintenance. I 
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have never been able to understand this. I still do not. I have yet to see any 
cutting of the newsstand price of any well-known magazine or newspaper. I 
suspect—and think you will agree—that any news vendor who undertook to 
make a practice of selling any nationally known magazine or newspaper at less 
than the price printed on its cover would soon be out of the business of handling 
it. You will agree, too, I am confident, that neither the elimination of such price 
cutting nor effective reformation would be challenged by Government agencies. 

Opposition to all effective corrective measures has been traditional on the 
part of the Antitrust Division and most of the members of the Federal Trade 
Commission. There can be no question of the integrity of this opposition nor 
its underlying good faith. But the wisdom of the opposition must stand or fall 
on facts. I think it will be found that the opposition of these Government agen- 
cies Stems in part from traditionalism and in part from habitual, but erroneous, 
equation of voluntary price maintenance on trademarked commodities with 
completely different forms of price fixing, which do damage the free enterprise 
system. I shall have more to say about the latter in a moment. 

There is a current of strong opposition to the fair trade idea among economic 
experts and teachers. That opposition is highly vocal, but by no means unani- 
mous. 

The views of the experts who attack voluntary resale price maintenance on 
trademarked products must be evaluated in the light of economic reality, not 
ivory-tower theory. Upon that evaluation, they have one point on which they 
are absolutely right. They tell us, and it is true, that if a manufacturer of a 
trademarked product is permitted to establish a standard resale price and that 
if he does so, the retailer whose cost of doing business may be lower than that 
of some of his competitors cannot pass the savings on to the consumer as to that 
particular product. 

This is true. Nothing is gained by denying it. But it is not the complete truth, 
It is also and equally true that the economic havoc and ruin I have described is 
the direct result of bait and leader practices. It is also and equally true that 
the evil cannot be remedied without paying some price. 

it is incidentally true, it seems to me, that there is nothing basically wrong nor 
economically unsound in permitting the more efficient retailer, to a degree at 
least, to make more profit than the inefficient. Greater profit is hardly an 
inappropriate reward, in our free enterprise system, for greater efficiency or sery- 
ice or know-how. 

But whether or not there be agreement upon that, I submit that, in any case, 
the lesser public good must yield to the greater. The adverse social and economic 
consequences of bait and leader practices completely outweigh any disadvantage 
in permitting voluntary resale price maintenance on competitive trademarked 
products. 

But this is not the only answer to the argument of the economic experts and 
teachers who attack the principles underlying proposed remedial legislation. I 
have already pointed out that precisely the same market result is achieved by 
large chain retailers with respect to the goods they sell. I know of no statutory 
law either guaranteeing their efficiency or requiring them to pass savings on to 
consumers. And I am far from convinced, having seen many examples of 
incredible waste in big business operations, that low operating costs are the 
exclusive product of large-scale operation, whether in retailing or manu- 
facturing. 

I have pointed out, too, that resale price maintenance may be obtained by well 
financed manufacturers through establishment of their own retail outlets or 
through the device of consignment. Therefore, in addition to the social gain 
which flows from permitting resale price maintenance on trademarked products 
as the only effective remedy against bait and leader practices, it has also the 
social gain of equalizing competitive opportunity on the part of smaller inde- 
pendent manufacturers and retailers. 

The clinching answer to the contentions of the economic experts who oppose 
permissive, voluntary, carefully safeguarded resale price maintenance goes yet 
deeper. It lies in the fact that the important competition, the competition which 
in the end really protects the consumer, is competition between manufacturers. 

It must never be overlooked that the remedial measures of which I speak do 
not require the American Clock Co. or any other manufacturer to establish any 
price whatever. It is up to each manufacturer to decide whether or not he 
wants to take the risk of establishing a resale price on goods identified by his 
own trademark. 
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If he elects to take the risk, he must reckon with competition. This is because 
he cannot avail himself of the rights offered unless there is competition. If the 
resale price established is too high, competitors will take business away from 
him ; if it is too low, he will face bankruptcy. No proper corrective measure will 
undertake to repeal the law of supply and demand nor the necessity of reckoning 
with competition. 

Under the safeguards of such measures, if the American Clock Co. voluntarily 
undertakes to establish a price of $10 on its electric clock, it can do so only in 
the face of competition. The existence of fair and open competition is an express 
requirement for the right to exercise the privilege. If the American Clock Co.’s 
$10 price is uneconomic because it is based upon excessively high production or 
distribution costs or for any other reason, one or more competing manufacturers 
will rush in to provide an equally good product at a lower price. 

I repeat, for emphasis, that I am speaking of corrective measures which do not 
permit the privilege of voluntary resale price maintenance to any trademark 
owner unless, in exercising it, he is willing to face the relentless, constant pres- 
sure of effective competition. 

Underlying most of the opposition is a most unfortunate misconception which 
attends the term “price fixing” to which I referred at the outset. 

We must always remember that the price fixing which is bad, antisocial and 
uneconomic is price fixing by combinations. If competing manufacturers get 
together to fix prices on their competing products, then you have destruction of 
competition. Then you have a beginning of monopoly, if, indeed, not monopoly 
itself. 

Nothing of this sort is involved, permitted, tolerated, encouraged or condoned 
by any measure properly drafted to provide a remedy against bait and leader 
practices. The opposite is true. Price fixing by combination or on monopoly 
products is expressly prohibited in all such measures which have any responsible 
support. 

As an intended service to the members of this committe, I offer for con- 
sideration, as appendix 1, a rough draft of a measure which may have merit. 
Perhaps it will not be inappropriate to add that, in a sense, the proposal 
integrates some 25 years of personal experience in the fields of law to which 
it relates. 

Truth is not tarnished by the passage of time. The evils of bait and leader 
practices are neither new nor novel. Nor, in my opinion, is there anything very 
new or novel in any current exposition and analysis of these evils, particularly 
in these thoughts you have been kind enough to permit me to bring to your 
attention. 

The most effective articulation of the whole problem still remains, in my 
view, that made many years ago by Louis D. Brandeis, His views and those 
of his esteemed colleague, Justice Oliver Wendell Holmes, coincided. In 1913, 
prior to his ascending the bench of the U.S. Supreme Court, Mr. Brandeis wrote 
an article whose truths are as sound today as they were nearly half a century 
ago. Reading them, I think you will revere him as a true prophet. For the 
convenience of members of the committee, there is attached as appendix 2 
extensive quotation from the article in Harper’s Weekly to which I have referred. 

In conclusion, having in mind that the end objective of remedial legislation is 
to provide independent manufacturers with a means of protecting their good 
names as symbolized by their trademarks against injury, I suggest that Shakes- 
peare put the whole thing in a very few words: 


‘“* * * he that filches from me my good name 
Robs me of that which not enriches him, 
And makes me poor indeed.” 


APPENDIX 1 


A BILL To amend section 5(a) of the Federal Trade Commission Act to protect trade- 
marks used in commerce, to preserve the goodwill symbolized by such trademarks, to 
foster the preservation of independent business entities, to promote competition, and to 
provide civil rights and remedies against misleading practices in the sale of products 
identified by trademarks used in commerce 


That it is the purpose of this Act to recognize that the owners of trademarks 
used in commerce have legitimate interest in such symbols identifying their 
products after title to the physical products has been transferred to distributors, 
wholesalers or retailers for resale; to afford owners of trademarks used in 
commerce a remedy against advertising and selling practices which impair the 
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value of such trademarks; to enable the owners of such trademarks who choose 
to market products identified by their trademarks by sale to distributors, whole- 
salers or retailers to compete effectively with owners of such trademarks and 
others who sell directly to consumers or by consignment for sale to consumers; 
to provide a voluntary means for protecting the consuming public, owners of 
trademarks used in commerce, distributors, wholesalers and retailers against 
bait and leader practices, that is, against advertising, offering and selling prod- 
ucts identified by trademarks used in commerce at less than standard prices 


to create the impression that other products are sold by the advertiser, offeror . 


or seller at comparably low prices; to provide a remedy against obstruction in 
the free flow from factory to consumers of products identified by trademarks 
used in commerce when such obstructions are caused by price practices which 
interfere or tend to interfere with profitable sale of such products by manu- 
facturers, distributors, wholesalers and retailers thereof; to foster the preserva- 
tion of independent manufacturers, distributors, wholesalers and retailers by 
enabling them to sell such products at prices yielding a reasonable return for 
their respective functions in production and distribution ; to protect independent 
manufacturers of such products against interference with the normal flow in 
commerce through regular channels of distribution, including distribution by 
sale to distributors, wholesalers and retailers ; to promote competition ; to prevent 
monopoly; to provide civil rights and remedies in the interest of effectuating 
one or more of the stated purposes; and to establish such civil rights and 
remedies as lawful notwithstanding any express or implied prohibition in any 
other Act or Acts of Congress, whether the antitrust laws, the Federal Trade 
Commission Act, the Robinson-Patman Act or other federal legislation. 

Sec. 2. Section 5(a) of the Act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes’, approved 
September 26, 1914 (38 Stat. 719, as amended; 15 U.S.C. 45 (a)) is amended to 
read as follows: 

“Seo. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronauties 
Act of 1938, and persons, partnerships, or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406(b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce. 

“(2) The sale, offering for sale or advertising of any product which bears 
(or the label or container of which bears) a trademark used in commerce, 
which product is in free and open competition with products of the same general 
class produced or distributed by others, at less than the applicable minimum 
price designated in writing by the owner of such trademark to any person who 
sells, offers for sale or advertises any such product, shall be unfair competition; 
and any person who so sells, offers for sale or advertises any such product 
shall be liable to a civil action by the owner of such trademark for injunctive 
relief as hereinafter specified. Nothing contained in this paragraph shall per- 
mit any person whatsoever to make any agreement or agreements whatever 
with any competitor or competitors in any way pertaining to sale or resale 
prices. Nothing contained in this paragraph shall preclude selling, offering 
for sale or advertising any product at less than the price designated by any 
owner of a trademark used in commerce in any of the following cases: 

“(A) When such trademark is removed or wholly obliterated from the prod- 
uct, label and container and no use of or reference to the trademark or source 
of origin symbolized by the trademark is made in any way, directly or in- 
directly, in connection with any such selling, offering for sale of advertising; 

“(B) In closing out the owner’s entire stock of products identified by such 
trademark or trademarks for the bona fide purpose of discontinuing dealing 
in such products if the person closing out has first given the owner of such 
trademark or trademarks reasonable notice in writing of the intention so to 
close out and an opportunity to purchase such stock at the net price paid 
therefor by the person proposing so to close out and if, such opportunity having 
been rejected or not acted upon, plain notice of closing out be given to the 
public in connection with all such selling, offering for sale and advertising; 

“(C) when the products are actually damaged, defective, deteriorated or 
second-hand and conspicuous notice of the fact is given to the public in con- 


| 








nd 


BPrARA 


‘Or 


in 
ks 
ch 
1u- 
7a- 


for 
ont 


ent 
ing 
ind 
ny 
ude 


ide 
ved 


or 
“he 


late 
tics 
cers 


tive 


ars 
Tee, 
eral 
um 
who 
ion; 
luct 
tive 


ever 
sale 


ving 

» the 

5 

d or 
con- 


NATIONAL FAIR TRADE LEGISLATION—1959 51 


nection with all selling, offering for sale or advertising thereof and notice 
therof is affixed to all products so sold, offered or advertised ; or 

“(D) In advertising, offering for sale and selling by any officer acting under 
the lawful order of any court of competent jurisdiction. 

“(3) Any price or prices designed pursuant to paragraph (2) hereof may be 
changed from time to time by the owner of the trademark. 

“(4) The word ‘commerce’ wherever used in paragraphs (2)—(6), inclusive 
of this subsection, means all commerce which may be lawfully regulated by 
Congress. 

“(5) Under and subject to the provisions of paragraph (2) and (3), it shall 
be lawful to designate resale prices differentiated with reference to any criteria 
not otherwise unlawful, including, but not limited to, designation of different 
resale prices applicable to the same product for sales by distributors, whole 
salers and retailers, as well as designation of prices providing for quantity or 
functional discounts, as well as providing for differentiation of prices as between 
or among geographical areas, 

“(6) Any owner of a trademark used in commerce suffering or reasonably 
anticipating damage by reason of any violation or threatened violtation of any 
provisions of this Act may bring suit in any Federal court of competent juris- 
diction without respect to the amount in controversy and shall be entitled to 
injunctive relief, preliminary and permanent, prohibiting violation, as well as to 
costs of suit, including a reasonable attorneys’ fee. Proof of one or more sales 
at less than the minimum prices designated pursuant to any provision of this Act 
shall be presumptive evidence of injury. 

“(7) Nothing in paragraphs (2)-—(6), inciusive, of this subsection shall re- 
quire any owner of any trademark used in commerce to designate any price or 
prices on any product.” 


APPENDIX 2 
Excerpts FroM AN ARTICLE By Louris D. BRANDEIS 


(From Harper’s Weekly, Nov. 15, 1981: partially reprinted in the Social and 
Economie Views of Mr. Justice Brandeis, Vanguard Press, 1930) 


If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or brand 
in order to sell goods, then the owner of that name or brand has an interest 
which should be respected. The transaction is essentially one between the two 
principals—the maker and the user. All others are middlemen or agents; for 
the product is not really sold until it has been bought by the consumer. Why 
should one middleman have the power to depreciate in the public mind the 
value of the maker’s brand and render it unprofitable not only for the maker 
but for other middlemen? Why should one middleman be allowed to indulge 
in a practice of price cutting, which tends to drive the maker’s goods out of the 
market and in the end interferes with people getting the goods at all? 

When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offer 
of an obviously extraordinary bargain. It is bait—called by the dealers a 
“leader.” But the cut-price article would more appropriately be termed a 
“misleader”’; because ordinarily the very purpose of the cut-price is to create 
a false impression. 

The dealer who sells the Dollar Ingersoll watch for sixty-seven cents neces- 
sarily loses money in that particular transaction. He has no desire to sell any 
article on which he must lose money. He advertises the sale partly to at- 
tract customers to his store; but mainly to create in the minds of those cus- 
tomers the false impression that other articles in which he deals and which 
are not of a standard or known value will be sold upon like favorable terms. * * * 

A single prominent price cutter can ruin a market for both the producer and 
the regular retailer. Ané@ the loss to the retailer is serious. 

On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
benefit—unless they have, at the same time, been misled into buying some other 
article at more than its value. But the public generally is the loser: and the 
losses are often permanent. If the price cutting is not stayed. and the manu- 
facturer reduces the price to his regular customers in order to enable them to 
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retain their market, he is tempted to deteriorate the article in order to preserve 
his own profits. If the manufacturer cannot or will not reduce his price to the 
dealer, the consumer suffers at least the inconvenience of not being able to buy 
the article. * * * 

The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the 
price of a staple article. The independent producer is engaged in a business 
open to competition. He establishes the price at his peril—the peril that, if he 
sets it too high, either the consumer will not buy, or, if the article is neverthe 
less popular, the high profits will invite even more competition. The consumer 
who pays the price established by an independent producer in a competitive line 
does so voluntarily ; he pays the price asked, because he deems the article worth 
that price as compared with the cost of other competing articles. But when a 
trust fixes, through its monopoly power, the price of a staple article in common 
use, the consumer does not pay the price voluntarily. He pays under com- 
pulsion. There being no competitor he must pay the price fixed by the trust, or 
be deprived of the use of the article. * * * 

The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization, and a large volume of business can estab- 
lish its own agencies or sell direct to the consumer, and is in no danger of having 
its business destroyed by price cutting among retailers. * * * The process of 
exterminating the small independent retailer already hard pressed by capitalistic 
combinations—the mail-order houses, existing chains of stores, and the large 
department stores—would be greatly accelerated by such a movement. Already 
the displacement of the small independent businessman by the huge corporation 
with its myriad of employees, its absentee ownership, and its financier control 
presents a grave danger to our democracy. The social loss is great; and there 
is no economic gain. But the process of capitalizing free Americans is not an 
inevitable one. It is largely the result of unwise, manmade privilege-creating 
law, which has stimulated existing tendencies to inequality instead of discour- 
aging them. Shall we under the guise of protecting competition, further foster 
monopoly by creating immunity for the price cutters? 

Americans should be under no illusions as to the value or effect of price cutting. 
It has been a most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, 
so effective. Farseeing organized capital secures by this means the cooperation 


of the shortsighted unorganized consumer to his own undoing. Thoughtless or | 


weak, he yields to the temptation of trifling immediate gain, and, selling his 
birthright for a mess of pottage, becomes himself an instrument of monopoly. 

Mr. Weicex. May I say first, Mr. Chairman, I have had the priv- 
ilege of being ’ resident of your State for a year in Charleston, S.C., 
while in the Navy prior to service overseas and I feel a little bit 
familiar, based upon that exper ience, with, shall I say, the typical 
picture in the State of South Carolina. At least I recall it vividly. 

In the light of your opening remarks, I would like to invite the 
attention of the committee to some misconceptions I feel were in- 
herent in the testimony given this morning by the distinguished Rep- 
resentative from the State of New York. 

He stated—and I summarize rather than quote, but I think with 
accuracy I summarize—that this measure, the Humphrey-Proxmire 
bill, S. 1083, is contrary to the tradition and spirit of the antitrust 
laws. If I have any information that I can usefully bring to the 
members of this subcommittee, I would say that this measure strength- 
ens and furthers the purpose of the antitrust laws of the Federal 
Government in prohibiting and preventing monopoly. 
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I would like also to invite your attention, if I might, gentlemen, 
to the fact that my appearance here is on behalf of two groups of 
small and independent businessmen who normally, or at least fre- 
quently, are on opposite sides of the fence in many legislative mat- 
ters. The independent grocers and the indepedent druggists do not 
always see eye toeye. There is this question which has been adverted 
to earlier this morning of the matter of the druggists desiring to 
have the exclusive sale of certain products. 

Here you have these two organizations, one which was established 
in California in 1968, the pharmaceutical association, comprising 
nearly every druggist in the State, and the other which is shout to 
celebrate its 60th anniversary, comprising virtually every grocer in 
the State of California—both voluntary associations. Here you have 
them as small businessmen who know presumably what their ailments 
are as well as anyone else, urging favorable consideration of this 
measure before you. 

Now, to get back to the matter of monopoly, the simplest way, as 

vas long ago pointed out by a learned justice of the U.S. Supreme 
Court, Mr. Louis D. Brandeis, and by his colleague on that bench, 
Oliver Wendell Holmes, to put the other fellow out of business is 
by cutting prices, if you have sufficient capital. And one of the best 
vehicles in the economic climate of today for putting the other fellow 
out of business is to take a well-advertised commodity, identified by 
trademark brand or name, and sell it at noticeably less than the stand- 
ard price for the purpose of building up business in your own store 
by the bait and leader technique. 

Let me offer an example of that. I happen to have here in my 
pocket a ballpoint pen. This pen is one which the manufacturer 
puts out in competition with other commodities of the same general 
class in the most vigorous competition, sir, and it is a commodity 
which this manufacturer feels is worth, because of the quality in it, 
$5. It happens this is one of the more expensive pens of the models 
manufactured by this particular manufacturer. There is quality 
built into it. 

Now, one important thing that distinguishes this particular writing 
instrument from other writing instruments is the name “Parker” that 
appears on here. It is the name, which happens to be true of almost 
every other product similarly advertised. This happens to be a 
Parker product, an old reliable manufacturer of writing instruments. 
Now, the Parker people, in fair trading as they do in those States 
where they still can, and there are more than 17 of them, the Parker 
people do not claim that after they have sold this product it still be- 
longs to them, the physical commodity. But they do claim, and it 
seems to me that they are right in this claim, that the name “Parker” 
still belongs to them and that that symbolizes a reputation which they 
have built up by fair dealing and good quality over many, many scores 
of years. 

When the price cutter gets this product and sells it at less than the 
standard price, he is not exercising, as, with all due respect the dis- 
tinguished Representative from New York indicated to you this morn- 
ing, his interest in reselling a commodity, a physical commodity which 
he owns. He is interested in using this name, “Parker,” along with 
a misleading low price to attract customers into his place of business 
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in the hope that the traffic created thereby will cause these customers 
to buy other products on which he makes an adequate markup or 
margin of profit. So he is using the name which doesn’t belong to him 
to sell a commodity which does. If this name were to be removed and 
no reference were to be made to it and this dealer were permitted then 
to sell at any price he wanted, he would have no interest in offering it 
at a low price. 

I mention this because Senate bill 1083 is obviously rooted in the 
principles of the various State fair trade laws which have been passed 
upon by the U.S. Supreme Court and of which they said, in the case 
known as the Old Dearborn case, unanimously, that such measures 
were perfectly lawful because they didn’t fix a price on the commodity 
as such; they merely provided a remedy against misuse of a name 
which belonged to the proprietor of the name rather than to the 
retailer. 

Let me, if I may, sir, just present one more thought and then I will 
certainly be glad, if desired, to answer questions. This may antici- 
pate some questions. 

In regard to the impact of a measure such as this upon monopoly, 

I think we must remember when we hear attacks upon a measure of 
this kind as being a price fixing law that there are all kinds of price 
fixing. I think we must remember that in a free enterprise system, 
such as we all are dedicated and devoted to, you have to have price 
fixing to enable that system to function, because unless in commercea —} 
seller fixes a price at which he is willing to sell a commodity and un- | 
less a buyer fixes a price at which he is willing to buy, you can’t have / 
commerce as we know it in the United States. And we must remem- 
ber, too, when we talk about price fixing that there are other forms of 
price fixing which give large manufacturers and large retailers a 
tremendous advantage not enjoyed by the smaller independent retailer. 

Let me give you two examples. If there is a large chainstore or- 
ganization, such as, for example, Sears, Roebuck or Montgomery 
Ward, and in mentioning them I do not criticize them, as I simply | 
am pointing out a fact of economic life—there are many other large 
chains with thousands of stores throughout the country—these stores 
located in major marketing and minor marketing areas throughout 
the United States under single ownership. They have the right under 
the law to fix the prices every day, every minute, every second, upon 
the goods sold in their stores. Nobody can touch that right. They 
fix prices even though the stores may be in competition with one 
another. Many chainstores are located in the same marketing area | 
with others of the same company. They, through what some econo- | 
mists call retail integration, through ownership of a massive number 
of stores, they do daily establish, and nobody can stop them, the prices 
that are charged for products in those stores. 

There is another form of price fixing that the well-to-do, large, 
powerfully financed manufacturers can engage in. Here again, I do 
not say it is bad, I do not say it is invidious, I say only that it exists. 

There was mentioned this morning earlier, I think perhaps by 
Senator Hartke, I am not sure, General Electric as having abandoned 
fair trade. But what is not generally known is that when in South 
Carolina, sir, for example, you go to the store to buy a General Elec- 
tric light globe, you are buying that globe not from the drug store 
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or the hardware store that you physically get it from, but technically 
you are buying that light globe from the General Electric Co. be- 
cause it consigns the merchandise to the retailer as the agent of the 
General Electric Co. and in this way, since there is no resale, it estab- 
lishes effectively the prices at which light globes are sold. 

Now, I do not say this is bad. I happen to think that light globes 
are low-priced; I happen to know General Electric has competition. 
But General Electric is thus able to prevent the destruction of its 
business and to avoid self-competition by this process of consignment. 

I suggest that there is no reason except the artificial reason of man- 
made law that similar advantage is denied the independent manufac- 
turer and the independent retailer. 

I sense that we are approaching the noon hour, and I hope I haven’t 
trespassed too much upon the time of the committee, but it is a great 
privilege to appear here on behalf of my clients. 

Senator THurmonp. What is the status of fair trade bills in Cali- 
fornia now ? 

Mr. Weice.. Fair trade was enacted in California, becoming law 
in 1931. It was strengthened in 1933, and the measure has been—the 
measure has been upon our statute books ever since. It has functioned 
well. All efforts to repeal the measure in the State legislature have 
come to naught. Indeed, no State legislature has ever repealed a fair 
trade act. The California State law has been upheld by the supreme 
court of our State as well as by the U.S. Supreme Court. 

Senator THurmonp. In other words, you have fair trade laws in 
California now ? 

Mr. Weiceu. Yes, sir. 

Senator THurmonp. And your people are pleased with them? 

Mr. Weicet. I believe so. The law is still there after more than 
25 years of operation. 

Senator THurmonp. And they were passed by the State legisla- 
ture and upheld by the supreme court of that State? 

Mr. Weicet. Yes, sir. 

Senator THurMonp. It was evidently determined that they do not 
conflict with the constitution of that State? 

Mr. Weiee,. That is correct. 

Senator THurmMonp. So the people of California through their 
own legislative processes have accomplished what they wanted to do? 

Mr. Weicet. That is true; yes, sir. 

Senator Tourmonp. Do you feel that is a good process to follow? 

Mr. Wetce. I do indeed. 

Senator THurmonp. Well, if this bill is passed by Congress, this 
thrusts something on every State in the Nation, whether those States 
want it or not, doesn’t it ? 

Mr. Weicet. I think not, sir. I think not, in part, for the reason 
given in response to a similar question from you, Mr. Chairman, to 
Senator Proxmire, but also for additional reasons. 

Senator THurmonp. I am speaking now of the legal effect, not of 
other effects. I mean if this statute passes, there is no question a 
Federal statute will override a State law and a State constitution. 

Mr. Wetaet. No, I do not believe that at all for this reason, sir. 

Senator TrHurmMonp. You do not believe a Federal statute over- 
rides a State law or State constitution ? 
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Are you a lawyer ¢ 

Mr. Weicet. I hope so. I have practiced law for some 30 years. 

Mr. Chairman, I think that some State laws, as to which Federal 
Government has the constitutional power to achieve supremacy over 
State law, can be nullified by the Federal Government, but my re- 
marks, in response to your question, Senator, were in the context of 
the measure before this committee, not in any general context. With 
regard to the measure before this committee, it is my opinion, as an 
attorney, who presumably has had some experience in the field of anti- 
trust. law, laws relating to competition, merchandising generally, it is 
my opinion that this measure is not an invasion of the right of any 
State, such as your own good State, to have its own policies in these 
matters, so long as the State policies do not attempt to undermine 
interstate commerce, which certainly is subject to control by the Fed- 
eral Government. 

Senator THurmonp. There is no question in your mind if a Fed- 
eral law is passed and it conflicts with the State law or State con- 
stitution, the Federal law will prevail, is there? 

Mr. Weicet. Senator, if I understand your question, as relating 
to this measure before this committee for consideration, my answer is 
that this measure would not undermine any State constitution or any 
State law. 

Senator Tuurmonp. If this measure passes, would the fair trade 
law be effective in South Carolina for instance 4 

Mr. Weicex. Only to the extent that there was a legitimate effect 
upon interstate commerce; only to that extent. 

Senator Tuurmonp. Will you answer me a simple question now? 

Mr. Wetcen. I will try. 

Senator THurmonp. If this Jaw passes, would the druggists of 
South Carolina or the retailers affected thereby be bound by this law 
or could they go and sell as they have been doing, as they are are now 
doing ? 

Mr. Wercex. I think in some cases they—I am reading a good deal 
into your question because if I may say so, sir, it is fairly general, 
although you tried to make it. specific. Taking the spirit of your 
question and answering it in the spirit in which it was asked, I would 
say as to some products there would be no change; as to others, there 
might be a change. 

Senator THurmonp. Then, what is the purpose of it then and why 
are certain people favoring it if it is not to help somebody 4 

Mr. WeiGev. I am sorry, I didn’t get your question. 

Senator TuHurmonp. I say what is the purpose in passing this law 
then if it is not going to help somebody 4 

Mr. Weice. I think the law is going to help somebody. I think 
this law is going to help every sm: all businessman, every independent 
businessman who operates honestly and competes honestly in your 
State, sir. 

Senator Tuurmonp. Therefore, this law will be effective in South 
Carolina, won’t it? 

Mr. Weice.. Only to the extent that the creation of a right in a 
manufacturer of a trademarked commodity who elects to meet the 
requirements of this law; only to the extent that this law gives that 
manufacturer a right to go to a district court in the State Sof South 
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Carolina and ask for redress against a practice which is damaging 
the trademark and doing other damage to honest competition; only 
to the extent of creating a right of access to the court under very 
carefully circumscribed conditions—only to that extent. 

Senator THurmMonp. As to that extent the Federal law will over- 
ride the State laws of South Carolina, will it not ? 

Mr. Wetcet. A two-word answer. 

Senator Tuurmonp. What is that ? 

Mr. Weice.. A two-word answer. Leave out “override the State 
laws of South Carolina,” Senator, and my answer would be “Yes, 
sir.” But leave out that. 

Senator THurmMonp. What does it do if it does not override the 
laws of South Carolina? Why are you up here in Congress trying 
to do something that you could accomplish in the States then ? 

Mr. WetceL. [ will tell you why. Suppose, Senator, that the peo- 
ple of South Carolina 

Senator TuHurmonp. I am just trying to bring out the facts, you 
understand. You may get the impression that I am one way on this 
matter, but I want to get the facts on it because I have had these 
questions to spring up in my mind and other people have raised these 
questions, and I want an answer to them. 

Mr. Weicet. I understand, Senator, that the purpose of your ques- 
tions is not hostile. Let me try to state and answer the question. 

Why am I here or why are my clients here through me, asking for 
the help of the Federal Congress if this can’t be done all right in the 
States by themselves? I think that is, in essence, your question; is that 
right ? 

Senator Tuurmonp. I might ask you this: if this law passes, what 
benefit will the people in California get over what they tame now if 
they have fair trade laws. 

Mr. Wetcex. Fine. 

Senator THurmonp. Will it affect you at all? 

Mr. Wetcet. Yes, sir. It will help us greatly. 

Senator THurmonp. How? 

‘Mr. Weicet. In this respect: as it is now, it is the policy of Cali- 
fornia that where a manufacturer of a trademarked commodity genu- 
inely wishes to protect that trademark against price cutting in the face 
of competition of other commodities, he may do so if he complies with 
the strict requirements of the California law. 

Now as things now stand, there is nothing in the world to prevent a 
retailer from, say, Indiana, or more likely a retailer from Michigan, 
to go by mail to the people of California and undermine this protec- 
tion of the trademark by relying upon interstate commerce as a shield 
to protect it against the policy of the people of the State of California. 
This is how it helps the people in business in California to have a law 
such as this now. 

Senator THurmonp. In other words, they can ship directly to the 
consumers ; is that your thought ¢ 

Mr. Weice.. Yes,sir. And they can advertise. 

Senator Tuurmonp. And in that way circumvent your State laws? 

Mr. Wetcet. Yes, sir. And all that is urged upon the Congress here, 
at least by this witness, is the importance of permitting the independ- 
ent manufacturer to give the ihedentans smaller retailer the advan- 
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tages of price protection that accrue to the retailing giants and to the 
cviant manufacturers. 

~ Senator Tourmonp. Now several States have failed to pass any laws 
at all on this subject. 

Mr. Wercex. Yes, sir. 

Senator Tuurmonp. They do not want fair trade. Now what will 
be the effect on those States if we pass the Federal law? 

Mr. Weicex. I am not sure. I think it would take some court 
decisions, but I can give you what might be the answer in the form 
of a guess. I think to the extent that States, such as Vermont and 
Missouri, which have no fair trade acts, or Texas, have been used 
as citadels by price cutters in those States to attack States and mer- 
chants in States which have fair trade acts, that this insulation, this 
fortress would be cut off by this measure. They could no longer inter- 
fere with the policy of the people in those States which have fair 
trade laws. 

With respect to the internal effect upon the merchants and people 
of the State of Texas, Missouri, or Vermont, my best judgment, sir, 
is that if the products involved related to interstate commerce, if they 
were trademarked, if the detailed requirements of S. 1083 were fol- 
lowed, and you didn’t have a completely isolated local commerce 
picture, then I think that that manufacturer or that retailer would 
receive protection even though in the absence of this Federal measure 
it would not be received, just as, for example, when the Federal Goy- 
ernment has a law against mislabeling or misbranding, even if it 


were the policy of the people in Texas or Missouri or Vermont to ; 


permit misbranding or mislabeling, the Federal Government can 
prohibit it because it is a matter of Federal concern. 

Senator THurmonp. Is there any question in your mind that this 
Federal law, if it passes, will be just as effective in Missouri and 
Vermont and Texas, which have no fair trade laws and apparently 
don’t want any, as it will in California, which does have a fair trade 
law ? 

Mr. Wercev. Yes, there is a good deal of such a question in my 


mind. Yes, sir: I wish I could say otherwise, but there is that | 


question in my mind. 

Senator THurmonp. I would like to know why. If the Federal 
law is passed, it applies nationwise. 

Mr. Werceu. I think it applies nationwise, Mr. Chairman, only to 
the extent that the Federal Government has power under the Con- 
stitution to deal with subjects as to which it has such power. I don't 


think that this measure can give—or really any law, this or any other , 


law—can give Congress or the Federal Government power which it 
doesn’t already have. I do not think laws passed by Congress can 
extend the constitutional limitations upon the power of the Federal 


Government. I don’t think this law can do so. I am not sure [| 


would be for this law, come to think of it, if it did do so because 
I believe in the Constitution and I believe in the Federal idea of 
government rather than centralized government. I am against any 
business getting too big, not because big business is necessarily bad, 
but because if you have business too big you have to have government 
too big. This measure helps keep the small businessman in business, 
to coin a phrase. 
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he Senator THurMonp. I want to ask you this simple question now: 
If this Federal law is passed, will it not be just as effective in South 

WS Carolina, that now has no trade law, as it will in California that does 
have one ¢ 

; Mr. WerceL. Senator, I will answer the same question which you 

ill asked in reference to another State, and my answer is that in my 
opinion it will not. SASH 

rt Senator THurmonp. In other words, you think it will be a distine- 

- tion in the way it is administered in South Carolina from the way 

nd itis administered in California / 

ed Mr. WeiceL. No, I do not think there will be—can I withdraw that 

er. for a minute. I am not sure altogether, because courts in some 

his States differ from courts in other States. But the nub of my answer 

et is this: that I believe there is under the Constitution elements of su- 

air 


remacy or sovereignty in the Commonwealth or the great State of 
South Carolina w hich ‘do not have to vield to this or any other Fed- 
ple eral law. And I think that in the area of retailing generally there 
Sir, robably are many such elements as to which the people in the State 
he of South Carolina can run their own affairs in their own way. 

fol- Now if the people of the State of South Carolina wanted to deprive 
ree = g trademark owner of his legitimate right, or of a right to go to 
uld court: to protect that trademark, and if the trademark is a matter of 
ure Federal concern, I think that to that extent Congress has the pow- 
roV- | er, if it wishes to exercise it, of protecting the tr: ademark owner. If 
f it | there is a conflict between the policy of the State and of the Federal 
t to ¢ Government with respect to this trademark, then I think the Federal 
cal | jaw would prevail. 

: Might I just add, however, that in your State, as Senator Proxmire 
this pointed out, in South Carolina the public policy as enunciated by 
and | the legislature and approved by the Governor for nearly—I think I 
ntly | am right i in this—I would say for some 20 years had been to do what 
rade | this law—do within South Carolina what this law does and if that 

be the public policy of the State of South Carolina, then, this law 
my | prevents the public policy of South Carolina from being under- 
that mined by some foreign state in the sense of another State of the 
United States. 
leral Senator THurMoNpb. Do I understand you to mean that you are 
drawing a distinction between the effect of this Federal law in Cali- 
ly to fornia, whic h has a fair trade bill, and South Carolina, which doesn’t 
on- | have one?! 
don't | Mr. Wricer. Perhaps. 
other Senator THurmonp. Here is what I am trying to get at. If this 
ch it| bill passes, don’t you know it applies to every State in the Nation, 
3 cal'| whether they have a fair trade bill now or not? Isn’t that the pur- 
deral | pose of the bill? 
urel| = Mr. Weicrn. Yes. 
causs,| Senator THurmonp. Otherwise, why are they coming to Washing- 
ea of| ton to get it passed? Why doesn’t each State act on it, if they 
t any; want it / , 
bad} =Mr. Wetcen. W ell, [ feel you may have drained me of any useful 
iment | information I can give you on this States rights aspect. But I would 
siness,} say, Senator, as I have tried to indicate, that it would apply to every 
| State in the Union, this law, if enacted. But the effect would be dif- 
65799— 61——5 











60 NATIONAL FAIR TRADE LEGISLATION—1959 


ferent, in my opinion, in a State where the public policy was for fairy 
trade as against a State which had no Fair Trade Act, ‘bec: use in the 
one case this law wisely implements the public policy of the fair-trade 
State, and in the other case, the non-fair-trade State, it prevents that 
non-fair-trade State from imposing its will upon those States which 
have fair-trade laws. It also does, in my opinion, impinge upon peo- 
ple in the non-fair-trade States who want to football and use or steal] 
something that doesn’t belong to them for ulterior purposes of their 
own trom, doing so. SoIsay it does apply to all States, but the impact 
upon different States would be different. 

Senator Tuturmonp. Isn’t this bill striking at the very heart of 
American private enterprise / 

Mr. Wetce.. Quite the opposite. If there is one thing that I firmly 
believe, it is that this bill has the most important service of helping 
in preserving American free enterprise in the sense that you and ] 
believe in it and want it to continue. Now, this is elaborated in my 
statement. But, Senator Thurmond, I would have you believe, sir, 
that I speak as a citizen, I speak as a lawyer, I speak without con- 
flict of any kind within me, based upon some 30 years of experience 
In watching business, In saying that this measure does a tremendous 
lot and is essential in its own way to the preservation of the free-enter- 
prise system in which we all believe. 

Now, the reason for it is very simple—otherwise the price cutter, 
the bait and loss-leader artist has a tool to drive the independent mann- 
facturer and the independent retailer out of business. 

Senator THurmMonp. Isn’t the competition the basis of the Ameri- 
can system of free government and private enterpr ise / 

Mr. Weicex. Yes, sir. And this preserves competition. 

Now might I point out something very interesting, Senator Thur- 
mond, about competition? To preserve competition you have a basic 
dilemma or basic anomaly, and that is this: If you let competition 
vo unbridled, if you have in the business scene the law of the jungle, 
as surely as the night follows the day, just as in the jungle itself, the 
biggest and the strongest will survive and the smallest will die; so if 
you have unbridled competition, completely unbridled competition, all 
vou are doing is turning the economy over to the giants, to the most 
powerfully financed. The ‘refore, inherent in all of our antitrust laws, 
beginning with the Sherman Act, the Clayton Act, the Robinson- 
Patman Act, the Federal Trade Commission Act, Congress and the 
courts have been faced with a very neat problem. That is, How can 
you preserve competition by the least interference with competition! 
If you don't interfere with competition, there is going to be an end 
to competition, because every competitor is in the ¢ ompetit ive race to 
win: and if he wins, he wins out over his competitors, and, to use 
somewhat dramatic language, he eats them up, he devours them. So 
vou have to prevent that. You have got to curb competition to pre- 
serve it, and the genius, which it seems to me was a proper term used 


by Senator Proxmire in speaking in support of this measure this | 


morning, the genius of this measure is that it very carefully preserves 
competition in this way: 
If a manufacturer does avail himself of the rights—and they are 
just rights; the right to go to court—provided by this measure, he 
cannot do so unless he has competition. Parker could not fair trade, 
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nor could General Electric or anyone else, unless there is competition. 
And if anyone fair trades and sets too high a price on his commodity, 
competitors will beat him to the punch in the marketplace because 
they will have a lower price, they don’t need to fair trade and they 
will win the competitive race. The price can be set only in the face 
of competition. 

And not only that, but there is nothing compulsory about this law. 
If General Electric does not want to fair trade, it does not have to. 
Not only that, but even if General Electric or Sunbeam or Parker do 
avail themselves of the privileges provided by this law and then say 
somebody does sell at less than the price designated in the face of 
competition, nothing happens. No Government agency cracks down. 
The only thing that can happen is that the owner of the trademark, 
showing all of his cards face up in court, can go on the record and 
ask for an injunction and damages if he can establish them. But he 
has to show he has played fair. 

In this way competition is preserved and in this way the bait and 
loss-leader artist—I define bait and loss-leader practices in my formal 
statement, Senator—the bait and loss-leader artist is precluded from 
misusing and stealing a name which doesn’t belong to him for ulterior 
purposes of his own. 

Senator THurmonp. [ just have one more question. 

Isn’t the basis of jurisdiction for a measure of this kind founded 
on a recognition that all druggists are engaged in interstate 
commerce ¢ 

Mr. Weicen. Not at all in my opinion; no, sir. 

Senator Trurmonp. You don’t think so? 

Mr. Weicet. I do not, sir. 

Senator Tuurmonp. And you don’t think this would lay a basis for 
extending the Fair Labor Standards Act to all these little druggists 
in the Nation ? 

Mr. Weicer. Senator Thurmond, I really do not think so, I think 
that the basis for such extension is there—if this Congress were to try 
to affect such an extension—is there if this or any other Congress 
wants to try to doit. I don’t think this has any effect one way or 
another upon them. 

Senator TrurmMonp. Senator Engle? 

Senator Ener. Yes, thank you, Mr. Chairman. 

I was glad I could get to the court and get back here. I would like 
tohave you turn to page 12 of your statement, Mr. Weigel, if you will, 
in which you undertake to put your finger on the root of the trouble. 
In that statement you say that the trouble stems directly from the 
claimed right of a few retailers to use trademarks they do not own, 
use them for purposes which are not for the right and heedless of 
injury to the trademark owners. 

Then you point out these retailers wouldn’t have the slightest inter- 
est in these tradmarked items unless they were highly “and widely 
advertised and the well-known trademark symbolizing the good will 
of the producer. 

You say they do own the clocks; they have title to the clock, or what- 
ever it is, but they haven't any title, of course, to the trademark. In 
coupling the trademark, which they do not own, with misleading and 
meconomic prices, they appropriated, indeed misappropriated, the 
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good name of another to further their own ulterior purposes, resulting 
in damage to what you describe in this instance as the American Clock 
Co., w hich was more dev rastating than a fire at the factory. 

Now, as I understood that statement, what you are saying is that 
the trademark owner has a proprietary inter est, or should have, in the 
good name he has created by reason of nz tional advertising. 

And these retailers come along and use that as a loss leader, in order 
to get people into their stores. And that does damage to the trade- 
mark owner. I want to have that spelled out a little more clearly. It 
seems to me the trademark owner gets the price of his product from the 
retailer. 

The retailer is the fellow who loses his shirt, in selling it under cost, 
unless he can make it up on other items by getting those “people i into his 
store. To pin that one point down, how ‘does the trademark owner get 
hurt, and do the trademark owners support this legislation. I would 
be very much interested to find out if they do. Will you tell me how it 
hurts them, when this fellow is selling his clocks or pens or whatever? 

Mr. Werice.. Yes, sir. The way it hurts them is spelled out further 
on in the statement, but I can quickly summarize it in response to your 
question. 

Say the commodity involved retails at $10 and costs the retailer 
$6. Say that you have a situation in a community where the so-called 
discount house or bait-and-leader practicer is selling that at $6.95, 
Now, on that kind of markup, no retailer can survive, whether it is a 
“mom and pop” store or whether it is the most efficient chain in the 
world, and the chains are not efficient, necessarily, any more than the 
independents. 

They can’t survive. So you are one of those retailers, if I may make 
you one for a moment, that has a stock of these clocks that cost you $6. 
When your competitor, using it as a bait leader, offers it at $6.95, what 
is your position? You must either meet that pr ice, in which case you 
lose money—and if you meet that price the chances are he will go you 
one better, because price cutting on these commodities spreads like 
wildfire. So, if you meet that price or a still lower price you will lose 
money. 

If you don’t meet it, unfortunately and unfairly, your customers 
are going to say, “Bargain Center across the street is selling this clock 
for $6.95. You are asking $10. You are a highway robber. 

So if you meet it, to repeat, you will lose money. If you don’t meet 
it, you will keep the clocks and lose the sales. 

"How does the manufacturer get hurt? 

In this way: I, a salesman for the manufacturer, come to you and 
say, “Won’t you buy some more of my clocks?” 

Unless you were more of a gentleman that I know you to be, you 
would swear at me and say, “Don’t come in here. I can’t sell these 
clocks which cost me $6 in the face of that competition down the 
street. My customers think I am robbing them and you know I 
am not robbing them, so not only will I not give you an order for my 
clocks but I want you to tell that boss of yours that I want to return 
these clocks and I want credit. I want my money back.” 

So the manufacturer finds that due to the desire of what I have 
called in here the “Midtown Bargain Center” to capitalize on a name 
it doesn’t own, the manufacturer finds it can’t sell. Now perhaps it 
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might be said “Well, but the manufacturer can sell to Mid-town Cen- 
ter.” Now, there are two answers to this. 

Senator Eneir. And they are selling lots of clocks. 

Mr. Wricex. Agreed, but nobody likes to stay on something that 
entails selling at a loss and, at the price that the bait and leader practi- 
tioners take these commodities, they don’t make money. So sooner 
or later they get tired of losing the money and they are not interested 
in the cloc ks any more. Then there is another phenomenon that comes 
into play. 

After and I use the trade vernacular here—after the so-called 
discount center has footballed this product and featured it, it begins 
to lose its purpose. It isn’t so attractive any more. It’s not fresh 
bait. 

People have seen it at $6.95 long enough so the price cutter looks 
around for something new to attract people into his store. He is no 
longer interested in selling the clock at $6.95, which is a loss price any- 
way. It has lost its “steam.” 

Now in the area of monopoly, Senator Engle, it is interesting, as I 
know from personal experience, and a witness who is going to testify 
before you this afternoon, counsel for the Sunbeam people, knows from 
experiences we have had in court, that where the price cutter gets to 
work in a community, when we had a gap in fair trade enforcement, 
he commenced to gain a monopoly in the sale of the product over all his 
competitors. 

Up in Oregon, in small communities, comparable to many of the 
smaller communities in South Carolina, chainstores that took ad- 
vantage of a gap in fair trade ae their Sunbeam products, for 
example, from 10 or 15 percent normally to as high as 80 or 85 percent, 
when they were slashing prices and all the other retailers in these 
communities were sitting on their hands losing business. 

I may have wandered a bit but I tried to describe why it is the 
manufacturer, even though he gets his price, loses out because he 
needs dealer good will; he must depend, if he is going to have mass 
production, upon thousands of retailers being interested in selling his 
goods. 

And this bait and leader practice prevents that. I would like to 
make two other points in response to your question. One of them 
is this: It is sometimes asked if a manufacturer doesn’t want the price 
cutters to handle his goods, why doesn’t he just not sell to the price 
cutters ¢ 

The answer is that in this day and age of fast transportation and 
fast minds, if a manufacturer of a commodity, such as a fountain 
pen or an applicance of some kind or toothpaste refuses to sell to a 
price cutter, that price cutter in order to open the bait and leader 
aspect of capitalizing on the trademark can go and buy from other 
retailers. 

He gets them through what the trade calls bootlegging channels. 
That is one point. I think that, if anything, it is an understatement 
to say that this bait and leader practice damages the manufacturer 
who wants to maintain his price and the movement of his goods more 
seriously than a factory fire, because he can insure against the fire 
but not against loss of business. 
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Senator Enexe. I am inclined to agree that even if it is established 
a trademark owner is damaged, that he speaks from a pretty good 
equity when he insists that the rel: ationship basically is between him 
and between the ultimate user, as is pointed out in Justice Brandeis’ 
statement which you attached to your statement, and these middle- 
men are taking advantage, if they can use the fact that his man 
has built up a nationwide reputation for a product, in order to further 
their own ends. 

But I would be more convinced that the trademark people are 
getting hurt if I saw more of them here on this witness list. Are any 
trademark people coming in / 

Mr. WEIGEL. Yes. 

Senator Ener. I would like to hear their screams of agony. That 
is what convinces me. The retailers are here by the bushel, com- 
plaining about what is going on. And I am not sure this gets on the 
point either. But if the trademark people were in here a little 
stronger, it would convince me they are getting hurt. 

Because I have noted when people are hurt, they holler, and if 
they don’t holler, they are not getting hurt. And we all know about 
the trademarked articles in the country. You can’t turn around 
without—you turn on the television and radio, they bang you over 
the head with it. And repeat and repeat it. I see there are three of 
them on the list. But I am more interested in your statement with 
respect to how this affects our basic economy, because I think we have 
to do something to maintain small business in this country, or we 
are ging to end up with big business, big labor, and big government 
and all the little fellows wiped out. 

I agree with you that competition is a necessary thing. But not 
necessarily unlimited competition. That is, fair rules must be estab- 
lished. I am interested in your philosophy on that point. Even in 
the sports world, the heavy weights don’t fight the lightweights. They 
put them in different categories. 

If we didn’t have that kind of rule, there wouldn't be anybody 
but heavyweights. I don’t want to see our American economy get to 
the point where we have nothing but big business, big labor, and big 
government. 

I have always felt business wasn’t too smart, because just as soon 
as you get big business, almost exclusively, you are going to have 
big labor almost. exc lusively and then big government telling both 
of them what to do. 

I assume that business in this Nation wouldn’t want that. So 
the maintenance of small business, on a fair competitive basis, is 
in my mind important, even sometimes to the extent of penalizing 
the consumer a littlhe—not a whole lot, just a littl—sometimes and 
just fora while. If you don’t do that, once a monopoly is established, 
then they will take it out of his hide. 

So I am very much interested in your approach to that. I would 
like to hear you discuss it a little further. But you and I can do 
that privately. 

Thank you very much, Mr. Chairman. 

Senator Tuurmonp. [I have another question here to ask you. 
Congressman Celler suggested that S. 1083 is an unconstitutional 
delegation of legislative power. For the record, would you comment 
on that view ? 
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Mr. Weice.. Yes, sir. Although I am most respectful of his dis- 
tinguished service, I think Congressman Celler is 180° wrong, as- 
suming that is the maximum number of degrees one can be wrong. 

This measure does nothing more, Mr. C hairm: in, than to crez ite 
a cause of action, in a qualified private citizen or corporation, to 
seek redress for an injury caused to him. It is not a delegation of 
legislative or other power at all. 

It seems to me that the distinguished Representative overlooked 
the really pertinent cases decided by the State and the U.S. Supreme 
Court, in this area 

In the O/d Dearborn case to which I made reference earlier and 
in the case involving the California Fair Trade Act, the Max Factor 
ease, decided in 1936, I believe, in those cases, the court pointed 
out that there was no delegation of legislative or other authority 
involved in a measure such as this. 

And this measure has its roots, its feet, its body, and its head in 
the concept of the Old Dearborn Supreme Court decision which, as 
I indicated, was unanimous. This is not a case where power is 
given to a body to fix prices. Not at all. 

If a manufacturer-distributor, owning the trademark or having 
the right to use the trademark for the purposes of this law, in the 
face of competition, at his peril, gives notice as to the resale prices, 
he is qualified under this law to designate sale prices. If that is 
disregarded, even then nothing happens except he has the right 
to go to court and show he has been dam: iged and show, incidentally 
as he must, because these are equitable actions, that his conduct has 
been fair—he is not unfairly discriminating and so on. 

In my opinion there is no delegation whatever and the cases have 
so decided. 

Senator Trrurmonp. Is there any reason that any State in this 
Nation can’t have a fair trade law if it wants it? 

Mr. Wreicew. Yes, sir. 

Senator Tuurmonp. What is that reason? 

Mr. Weicer. Well, the reason, if I may refer to the State of 
South Carolina, is that the people of the State of South Carolina 
want a fair trade law, if they want a fair trade law, if the legisla- 
ture in the State of South Carolina speaks for the people and I 
think it does. And the Governor wants a fair trade law, because 
the Governor signed a fair trade law. 

But it was, in its widom, a court in the State of South Carolina, 
not the people, a court that struck this law down. 

Senator Trturmonp. The supreme court declared it unconstitu- 
tional, 

Mr. Weicext. Yes, sir. 

Senator Trurmonp. Now, if the sentiment in South Carolina 
then is strong enough for fair trade law, won’t they amend their 
constitution to a what they want ? 

Mr. Wetcen. I don’t know how it is in your State but in my State 
an amendment of a State constitution doesn’t come very easily, and 
amajority of the people might want an amendment but their merely 
wanting it doesn’t bring it about. 

It is a long, hard, tough, cumbersome process to amend the State 
constitution. And another thing that is very interesting to me, 
Senator Thurmond, is that in striking down the State fair trade 
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laws the several State supreme courts who have struck down these 
laws have done a peculiar thing. 

They have taken the exact language in the State constitution—no 
deprivation of property, without due process of law—it is almost 
word for word with the Federal Constitution and they have reached 
a different conclusion about the meaning of those words aie the 
U.S. Supreme Court on the same words in the Federal Constitution, 

And I, as a lawyer, basically have tremendous respect for courts, 
The supreme court of my State, of the United States and your 
supreme court. But in these areas, I think, Senator, if you were 
to read the decisions of the judges in those supreme courts of the 
States which struck down fair trade, I believe they have in a way 
superimposed their own economic views for owe of the legislature, 
There is something about this question that causes judges to do 
that. 

Senator Tuurmonp. I think, speaking for myself, I would feel 
safer in following the supreme court of my State and the supreme 
courts of many other States than I would. this U.S. Supreme Court 
over here. 

Mr. Wercer. Will you grant me the State’s right of respectfully 
disagreeing with you. 

Senator TuHurmMonp. You say you disagree with that? 

Mr. Werceu. Yes, sir. 

Senator THurmonp. Are you an admirer of the U.S. Supreme 
Court and the decisions they have been handing down, centralizing 
power, hampering congressional national investigations and making 
it easier for Communists to be released and all those ? 

Mr. WeiGe.. Yes, sir. 

This is a different field—— 

Senator THurMonpb. At any rate, that is off the subject. We won't 
go into that. 

Mr. Weicet. I respect the Supreme Court of the United States as 
presently constituted very deeply. 

Senator Tuourmonp. Of course you will admit that there is a means 
in each State to accomplish a fair trade bill, if the will is strong 
enough to do so, that is, to amend the State constitutions if necessary, 
todo sot That could be done, of course. There is no question about 
that. 

Mr. Weice.. Yes, sir, if you wish my answer, my answer is that in 
the broad reaches of starry theory, that is possible. 

Senator Tuurmonp. That each State does have the power to ae- 
complish a fair trade bill, if it is desirous of doing so. In some cases 
you might have to amend the constitution to do it. But it does have 
that authori itv, doesn’t it / 

Mr. Weice.. No, now that you have repeated the question Mr. 
Chairman, I must modify my answer, upon further thought, because 
I think no matter how much the people of your State might want 
fair trade for the State of South Carolina, no matter if they ‘amended 
the constitution, no matter what they did, that in the absence of 
provisions in S. 1083, that their will could be frustrated by a northern 
or another southern State or an eastern—TI guess you can't go easterly 
of your State—but another State in the United States, selling in, on 
a bait and leader practice, Info your State, and dome the public 
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policies of your State an in, or largely in. Completely in is 
too strong a word; largely i 

Senator THurRMonpD. I “an to ask you this: Would a fair trade bill 
have the effect of penalizing a man who can operate his store in an 
efficient manner and sell cheaper over one who does not operate 
efficiently and cannot sell as cheaply for that reason ¢ 

Mr. Weice.. I think not, except in a very narrow sense. In -_ 
statement you will find the frank recognition of the truth that if : 
product is ‘fair-traded under the sanction of this law or of State fair 
trade laws, it does mean that every retailer can be required to sell at 
not less than that price and it does mean that there might be retailers 
who could atiord to sell at a somewhat lower price, who could be 
stopped from selling at a somewhat lower price. To that extent, | 
think we have got to face facts and recognize that there is this prob- 
lem inthis measure. But there is no way “of eradic ‘ating that problem. 
There isn’t any other way of protecting against the bait and leader 
artists. So you come again to a question of balanc ing, Senator Thur- 
mond, of the greater public good against the lesser. 

Now I would like to say this, that if any manufacturer establishes 
too high a price for the retailer to follow, he is going to create a 
vaccum for competitors to rush in and get the business away from him. 

I would say, too, that when you find retailers selling at less than the 
standard prices: on well-advertised products, indulging in the bait 
and leader practices, you will not find it is doné honestly i in the exercise 
of honest or claimed greater efficiency. It is done—and this is why 
we need a law like this—it is done to attract business unfairly. 

For example—and I have been in scores of cases and I have yet to 
see one in California or in any other State, and I have tried cases 
in other States on the subject—where the price cutter, claiming the 
right to sell at less than the standard price, was selling this item at 
a low price, when you went into his store or his discount house or 
whatever you choose to call it, you would find unbranded merchan- 
dise on which he was making a profit of 300, 400, 500 percent. I have 
never failed to find that situation existing, and I have also found 
one day he will offer this item at a low price and the next day he will 
jack it up. So that I think there has been a tremendous overempha- 
sis by the so-called economists on the idea that fair trade penalizes 
the eflicient retailer. It really does not, because the efficient ret tailer, 
if he is really more efficient, makes a little more profit and that is 
hardly an inappropriate reward under a free enterprise system. It 
doesn’t penalize him; it helps him. 

Senator Tiiturmonpb. I want to ask you this question: Aren’t there 
proponents of this legislation coming to Congress to pass a bill to ac- 
complish something that they have been unable to accomplish in the 
States / 

Mr. Weitcev. I think definitely not. IT think that they have ac- 
complished this in 45 of the 49 States, soon to be 50. 

Senator TrurmMonp. Sixteen of those declared it unconstitutional. 

Mr. Wetce.. Yes, but more the other way. 

Senator Tiurmonp. In those States that want it, why not let them 
have it and those States that do not want it, why thrust it on them ? 

Mr. Weicev. I have tried to answer that question, which has been 
put in a number of forms, in this way: A State cannot effectively, 
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laws the several State supreme courts who have struck down these 
laws have done a peculiar thing. 

Thev have taken the exact language in the State constitution—no 
deprivation of property, without due process of law—it is almost 
word for word with the Federal Constitution and they have reached 
a different conclusion about the meaning of those words than the 
U.S. Supreme Court on the same words in the Federal Constitution, 

And I, as a lawyer, basically have tremendous respect for courts, 
The supreme court of my State, of the United States and your 
supreme court. But in these areas, I think, Senator, if you were 
to read the decisions of the judges in those supreme courts of the 
States which struck down fair trade, I believe they have in a way 
superimposed their own economic views for those of the legislature, 
There is something about this question that causes judges to do 
that. 

Senator Tuvrmonp. I think, speaking for myself, I would feel 
safer in following the supreme court of my State and the supreme 
courts of many other States than I would.this U.S. Supreme Court 
over here. 

Mr. Weicer. Will you grant me the State’s right of respectfully 
disagreeing with you. 

Senator Tuurmonp. You say you disagree with that? 

Mr. Wereeu. Yes, sir. 

Senator TuHurmonp. Are you an admirer of the U.S. Supreme 
Court and the decisions they have been handing down, centralizing 
power , hampering congressional national investigations and making 
it easier for Communists to be released and all those ? 

Mr. Weiceu. Yes, sir. 

This is a different field 

Senator THurMonp. At any rate, that is off the subject. We won't 
go into that. 

Mr. WeiGceL. I respect the Supreme Court of the United States as 
presently constituted very deeply. 

Senator Tuurmonp. Of course you will admit that there is a means 
in each State to accomplish a fair trade bill, if the will is strong 
enough to do so, that is, to amend the State constitutions if necessary, 
todoso# That could be done, of course. There is no question about 
that. 

Mr. WeiceL. Yes, sir, if you wish my answer, my answer is that in 
the broad reaches of starry theory, that is possible. 

Senator Tuurmonp. That each State does have the power to aec- 
complish a fair trade bill, if it is desirous of doing so. In some cases 
you might have to amend the constitution to do it. But it does have 
that authority, doesn’t it / 

Mr. Weice.. No, now that you have repeated the question Mr. 
Chairman, I must modify my answer, upon further thought, because 
I think no matter how much the people of your State might want 
fair trade for the State of South Carolina, no matter if they ‘amended 
the constitution, no matter what they did, that in the absence of 
provisions in S. 1083, that their will could be frustrated by a northern 
or another southern State or an eastern—I guess you can't go easterly 
of your State—but another State in the U nited States, selling in, on 
a bait and leader practice, into your State, and doing the public 
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policies of your State completely in, or largely in. Completely in is 
too strong a word; largely in. 

Senator THuRMOND. I want to ask vou this: Would a fair trade bill 
have the effect of penalizing a man who can operate his store in an 
efficient manner and sell cheaper over one who does not operate 
efficiently and cannot sell as cheaply for that reason ? 

Mr. Weiceu. I think not, except in a very narrow sense. In re 
statement you will find the frank recognition of the truth that if : 
ei is fair-traded under the sanction of this law or of State fair 
trade laws, it does mean that every retailer can be required to sell at 
not less than that price and it does mean that there might be retailers 
who could atford to sell at a somewhat lower price, who could be 
stopped from selling at a somewhat lower price. To that extent, I 
think we have got to face facts and recognize that there is this prob- 
lem inthis measure. But there is no way of eradicating that problem. 
There isn’t any other way of protecting against the bait and leader 
artists. So you come again to a question of balancing, Senator Thur- 
mond, of the greater public good against the lesser. 

Now I would like to say this, that if any manufacturer establishes 
too high a price for the retailer to follow, he is going to create a 
vaccum for competitors to rush in and get the business away from him. 

I would say, too, that when you find retailers selling at less than the 
standard prices. on well-advertised products, indulging in the bait 
and leader practices, you will not find it is doné honestly in the exercise 
of honest or claimed greater efficiency. It is done—and this is why 
we need a law like this—it is done to attract business unfairly. 

For ex xample—and I have been in scores of cases and I have yet to 
see one in California or in any other State, and I have tried cases 
in other States on the subject—where the price cutter, claiming the 
right to sell at less than the standard price, was selling this item at 
a low price, when you went into his store or his discount house or 
whatever you choose to call it, you would find unbranded merchan- 
dise on which he was making a profit of 300, 400, 500 percent. I have 
never failed to find that situation existing, and I have also found 
one day he will offer this item at a low price and the next day he will 
jack it up. So that I think there has been a tremendous overempha- 
sis by the so-called economists on the idea that fair trade penalizes 
the efficient retailer. It really does not, because the efficient retailer, 
if he is really more efficient, makes a little more profit and that is 
hardly an inappropriate reward under a free enterprise system. It 
doesn’t penalize him; it he ‘Ips him. 

Senator TuturmMonpb. I wait to ask you this question: Aren’t there 
proponents of this legislation coming to Congress to pass a bill to ac- 
complish something that they have been unable to accomplish in the 
States ? 

Mr. Weicer. I think definite ‘ly not. I think that they have ac- 
complished this i in 45 of the 49 States, soon to be 50. 

Senator Tiurmonp. Sixteen of those declared it unconstitutional. 

Mr. Wetcer. Yes, but more the other way. 

Senator THurmonp. In those States that want it, why not let them 
have it and those States that do not want it, why thrust it on them ? 

Mr. Weicet. I have tried to answer that question, which has been 
put in a number of forms, in this way: A State cannot effectively, 
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by itself, have fair trade for the reasons of the citadel afforded price 
cutters from outside the State coming in and undermining the State 
policy. 

Senator THurmonp. Thank -you very much for your appearance 
here. Weappreciate it. 

Now we have two witnesses who want to put their statements into 
the record. First we have Mr. John Dressler of the New Jersey 
Gasoline Retailers Association. j 


STATEMENT OF JOHN DRESSLER, MARLBORO, N.J., EXECUTIVE 
SECRETARY, NEW JERSEY GASOLINE RETAILERS ASSOCIATION 


Senator Tuurmonp. Mr. Dressler, I believe you indicated you 
wanted to place your statement in the record. 

Mr. Dresser. Yes, sir. 

Senator THurmMonp. If you will turn it over to the secretary, with- 
out objection, it will be put into the record in full. 

(The statement is as follows :) 


Mr. Chairman, and members of the subcommittee of the Senate Interstate and 
Foreign Commerce Committee, my name is John Dressler, of Marlboro, N.J. I 
am executive secretary to the New Jersey Gasoline Retailers Association and 
have held this position for over 20 years. I appreciate the opportunity extended 
to me to testify before this committee in support of Senate bill 1083. 

The opinions I express will be concerned primarily with petroleum marketing 
and the effect fair trading has had on gasoline retailing. 

In the late summer of 1949, the gasoline retailer in the State of New Jersey 
became involved in price wars which extended until May of 1956. During this 
price war period the price of gasoline fluctuated from a low of 14.9 cents on 
regular gasoline to a high of 29 cents per gallon. 

At the beginning of these serious price wars, there were recovery periods in 
which the price of gasoline shot skyward and members of the industry at- 
tempted to recover the losses sustained during the early price war, but after 
price wars persisted in breaking out, the morale of the gasoline retailer con- 
tinued to break down until finally discouragement was so great that no effort 
at all was being made to rectify the uneconomic price situation. The situation 
became so serious that Senator Hubert Humphrey, cosponsor of this bill, held 
hearings in the State of New Jersey to determine the causes and effect on 
competition of these serious price wars. 

We believe it was largely the findings of Senator Humphrey and his committee 
that led the suppliers to invoke the New Jersey fair trade law, which action 
brought a reasonable degree of stability to the New Jersey gasoline retail 
market. 

Those who oppose fair trade and would like to continue predatory price 
wars, may say that the invoking of fair trade led to higher prices in our State, but 
I would like to call to your attention the fact that in 1952, during the heat of 
our price war, the average price to the motorist was 23.86 cents. The price to 
the consumer today for the same commodity is 23.9 cents, plus an additional 3 
cents tax which has been added on since 1952. The posted price of 26.9 cents 
today makes it appear as though the price of gasoline has risen, but it has not. 
It is only the increased tax that makes it look higher. The price of gasoline 
to the motorist in New Jersey is an average of 2 cents per gallon less than it is 
in New York City and Rockland County, N.Y., which borders our State, and 
in which State gasoline is not fair traded. There is only a 1-cent differential 
in the tax rate with New York City. 

During the period of price wars in New Jersey, in the years prior to fair 
trading, the independent gasoline retailer was fast disappearing and was 
being replaced by the commission station and the company operated station and 
the independent retailer almost completely vanished. The retailer was reduced 
to the status of an agent of the supplying company. 

Senator Humphrey's committee disclosed that in 1952, New Jersey had 296 
Commission stations and 82 company operated stations. In 1956, prior to the 
supplying companies invoking the fair trade law, it was estimated that bere 
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were well over 2,000 dealers operating on some form of commission arrange- 
ment. Since fair trade was invoked in 1956 and up to the present date, there are 
no commission or company operated stations in the State of New Jersey, to the 
pest of my knowledge, which means that under fair trading the area of 
competition has been increased. 

The irony of our present antitrust law is that under commission arrangement 
the supplier is the owner of the product and sets the retail price. The service 
station operator sells at this price as agent for the supplier. 

Since the inception of fair trade in May of 1956, until the present date, the 
dealer has worked on an average of 1744 percent on gross sales. According to 
Harvard Business School, Division of Research, variety stores operated on 38.9 
percent of gross sales, and food chains which operate on a self-service basis, 
operated on a 20.4 percent of gross sales. There is almost no fair trading in 
the commodities handled by these types of stores. 

The price of gasoline to the public, after subtracting the increase in gasoline 
taxes since 1$49, is approximately 2 cents per gallon lower than it was 10 
years ago. 

I believe the foregoing is evidence of the fact that fair trading increases the 
number of competitors at no additional cost to the consumer and in fact, in our 
line of business, the consumer gets an increased benefit because in order to win 
eustomer favor and patronage, the retailer must render better services to the 
public, such as clean rest rooms, the extension of personal credit, etc. I under- 
stand that amendments to S. 1083 have been suggested which are designed to 
alleviate the crippling effects of the Secatore’s decision on fair trading where the 
supplier is selling to commercial consumer accounts. I would like to advise 
this committee that our association indorses these amendments. Without them 
gasoline could not be fair traded under this law, and this would amount to a 
discrimination against the independent gasoline retailer. 

There are two distinct types of marketing of gasoline. One type of marketing 
the retailer serves primarily the pleasure car, and in the other type of market- 
ing called commercial sale, the retailer caters to trucking accounts, farmers 
and municipal and government business. In the interest of realistic economics, 
the fair trade price is set for the motorist who purchases his gasoline in aver- 
age quantities of probably 12 gallons, who makes greater use of the driveway 
services, such as windshield wiping, air, rest rooms, etc., and who should neces- 
sarily pay the higher price than charged to the trucker who makes purchases of 
30 gallons and upward at one time and requires none of the driveway services. 

Commercial consumer accounts, with their own pumps and the farmer with 
his pumps and municipal and government accounts is a kind of business not 
available to the service station because he is unable to make deliveries to cus- 
tomer equipment located on the customers premises, and the price to them as 
consumers should be lower than to the motorist. 

It follows, therefore, that a good part of the commercial consumer business is 
available only to the distributor and the privilege of competing for that business 
should be extended to the supplier of a fair trade gasoline without jeopardizing 
his rights to fair trade noncommercial sales. We believe, in the interest of 
sound economics, that this proposed legislation S. 1083, should be amended as 
suggested in the proposed amendments and we urge that this committee recom- 
mend the amendment to 8S. 1083 and approve and support its passage in the 
Senate. 


Senator THurmMonp. The next witness is Frederick H. Moore, of 
the Retail Gasoline Dealers Association of Massachusetts. 


STATEMENT OF FREDERICK H. MOORE, EXECUTIVE SECRETARY, 
RETAIL GASOLINE DEALERS ASSOCIATION, INC., OF MASSA- 
CHUSETTS 


Senator Trurmonp. Mr. Moore, you have also indicated you wish 
to place your statement in the record; is that correct ? 

Mr. Moore. Yes, sir. 

Senator Tuurmonp. All these statements will be read by the staff 
and members of the subcommittee and we appreciate having this done 
in order to save time. 
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(The statement is as follows:) 


STATEMENT BY FREDERICK H. Moore, EXECUTIVE SECRETARY, RETA GASOLINE 
DEALERS ASSOCIATION, INC., OF MASSACHUSETTS 


My name is Frederick H. Moore. I am executive secretary of the Retail 
Gasoline Dealers Association, Inc., of Massachusetts, and I have held this 
position since 1937. 

The only reason for the existence of my organization and the purpose of my job 
is to see that the retail gasoline dealer gets a fair deal in the marketplace. All 
we have ever asked is the opportunity to work under conditions that will allow 
us to earn a decent living. 

This makes it necessary for me to be here today to support fair trade legisiation 
Senate bill 1083. It is my sincere belief that this bill with clarifying amend- 
ments will provide the fair opportunity sought by my dealers to earn a decent 
living in the gasoline industry. 

The only answer to our problem is an effective method of establishing rational 
pricing in the retail gasoline market. The main source of our trouble is 
the greed of a few destructive dealers, dealers who insist on competing on 
one basis only, cutthroat price competition. 

My dealers recognize that they are in a highly competitive business but they 
know by experience that by applying sound merchandising principles they can 
compete successfully. 

The one thing that they can’t defend themselves against for very long is the 
price war caused by these price cutting, destructive dealers. Price wars always 
bear most heavily on the dealers. 

A dealer who wants to hire good help, stay open long hours that his customers 
insist on and keep a clean, neat station finds that he cannot do these things 
and still meet the price of the destructive dealer down the street who sells the 
same brand without offering any of the things that have built up a _ brand’s 
public acceptance. 

Many good dealers do not survive these price wars and many others are so 
badly burnt that they take the first opportunity to get out of the service-station 
business. 

The dealer suffers but so does the consumer. Although the consumer gets 
lower prices for a time, in the end he finds that he has paid for it by getting 
poorer service and care for his automobile. 

I believe, when a few irresponsible dealers can throw out of balance the 
forces of competition by using price as the sole means of competition, that fair 
trade legislation is needed to restore good competition on a sound, decent basis. 

Will fair trade work? 

The history of fair trade in New Jersey, with which you are all familiar, is 
the best answer that can be given to this question. Please compare the lot of a 
dealer before fair trade in New Jersey and since its adoption. Iam merely asking 
that a similar opportunity be given to all my dealers. 

I would like to leave one final thought with you. The oil industry is big 
business. The marketing of oil is big business, but when it comes to the market- 
ing end of the oil business, please bear in mind that it is actually made up of 
thousands of small businessmen retailing gasoline at their service stations, and 
it is this group that I am speaking for—and it is this group that has suffered 
the most from the constant price wars in recent years. I believe that fair trade 
legislation offers the only hope for freedom from these conditions for most of 
my dealers. 

You know how the public takes this man for granted. It assumes his station 
will be open at almost every hour of the day and night; that it will be stocked 
with a wide variety of automotive items required by the motoring public; and 
that the station will be manned by competent people. 

All this takes money on the part of the dealer. 

The average dealer starts with limited capital. He has to have a reasonable 
return to keep the station going. Price wars prevent him from getting his 
return. Fair trade gives him the opportunity to secure a fair return; fair trade 
does not mean high prices: fair trade means fair pricing: fair trade gives the 
consumer protection from the unseen expenses resulting from reduction in quality 
or service; fair trade gives the dealer protection agaiust financinl ruin and 
monopoly ; and fair trade prevents a manufacturer’s trademark and his product 
from being used as an unfair weapon of economic warfare. 
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I thank you very much for the opportunity given me to present my views and 
1 respectfully ask this committee to amend and pass this bill to allow my retail 
gasoline dealers to enjoy fair trade. 

Senator THurmonp. We have one more witness for this morning 
who will be very short and then we will adjourn for lunch. 

Mr. Phil B. Hill, of Sumter, S.C. 


STATEMENT OF PHIL B. HILL, SUMTER, S.C., PROPRIETOR OF PHIL 
HILL CYCLES, SUMTER, S.C. 


Senator THurmonn. We are glad to have you with us. Mr. Hill is 
one of the most prominent leading businessmen, of Sumter, and it is 
a pleasure to have you here, Mr. Hill. 

Mr. Hit. Thank you, Senator. Mr. Chairman, gentlemen, my 
name is Phil B. Hill. I live im Sumter, S.C. Iam the proprietor of 
Phil Hill Cycles, located at 8 West Bartlett Street, Sumter, S.C. I 
am an independent retail bicycle dealer and am typical of many thou- 
sands of such dealers throughout the country. 

My business has been in continuous operation since 1896, my father 
having purchased it in 1908 and I having purchased it from him in 
1947. My store is located in a city of approximately 27,000 in the 
central portion of South Carolina. For the past 4 years I have han- 
dled the Schwinn line of bicycles exclusively. I have recently taken 
on the Cushman line of motor scooters. 1 operate a service establish- 
ment servicing the products which I sell. About 25 percent of my 
revenue comes from repair services and 75 percent from the sale of 
new and used bicycles. 

There are approximately 42 retailers selling some 15 brands of 
bicycles in Metropolitan Sumter. These bicycle retailers include 10- 
cent stores (such as Kress, and MeC lellan), jewel v stores (such as the 
Jewel Shop), superfood markets (such as Colonial Stores and Winn- 
Dixie), and chainstores (such as Western Auto, Advance, Southern 
Auto, Sears, Firestone, Goodyear, and Goodrich). There are only 
two independent retail bicycle dealers in my town who repair and 
service the bicycles sold there. Both of us handle the Sehwirr line. 
1 would estimate that 99 percent of all of the brands of bicycles sold 
in our area are serviced by my competitor, myself, and to a small 
extent, by the local Goodrie ‘h store. 

Although Sears, Roebuck maintains a catalog store in my town, it 
has large department stores in Columbia and F ‘lorence, ach about 40 
miles away. That retailer, which is a large advertiser on the TV sta- 
tions covering our area, as well as in the statewide newspapers, is the 
largest bieye le retailer in my area. 

I am a firm believer in the practice of fair trading, believing that 
the bill before you is necessary to give the independent retail bicyele 
dealer an opportunity to compete ‘with large retail organizations in 
selling bicycles. I would like to briefly explain the reasons for my 
conclusion. 

The great majority of retail dealers handling bieyeles in my area 
are interested only in selling new bicycles, and do not want to be 
bothered or concerned with servicing of them. They sell bicycles 
either in the carton or quickly and often carelessly assembled, in such 
manner as to endanger the lives of the users. As a result, hardly a 


a 


day passes in which I am not called upon to adjust, assemble, or to 
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repair bicycles of each of the various brands I have mentioned. Yet, 

it is utterly impossible for us to exist simply as a repair and service 
establishment, depending as we would have to, primarily on the dimes, 
quarters, and half dollars of children and youths. Necessarily, our 
servicing can only be supplemental to the sale of new bicycles. 

In the last 10 years a profound change has taken place in the sale 
of bicycles in my area. More and more people have begun selling 
bicycles at prices often far below my cost. During that “period my 
annual volume of sales has fallen from 500 units to 200 units last 
year. It has been my experience that many of my chainstore com- 
petitors use bicycles simply as “bait” or as “loss leaders” to entice 
customers for the sale of other merchandise. Each of these chains is 
a tremendous organization which can sell bicycles in my area at an 
actual loss if it desires to do so, without any effect on its overall 
balance sheet or profit-and-loss statement. 

I cannot sell and promote a line of products, and service them, if 
that same line can be used as “bait” or a “loss” leader” by my com- 
petitors, and if I must engage in voller with competition with each of 
the other dealers handling that line. I can illustrate this economic 
impossibility quite graphically, having recently been forced out of the 
lawnmower business. 

Beginning in 1951, I had the largest service center for lawnmowers 
in eastern South ¢ letolina. handling primarily the Toro line. How- 
ever, I soon found that everyone was getting into the lawnmower busi- 
ness, including jewelry stores, supermarkets, 10-cent stores, and the 
large chains, and were selling lawnmowers, with identical motors and 
equipment to mine, often as much as 30 percent below my actual 
wholesale cost. They were selling it at retail as much as 30 percent 
below what I had to pay for my merchandise. I ended up running 
solely a service center, being completely unable to sell any new lawn- 
mowers against such cutthroat competition. Not being able finan- 
cially to run a service center as an end in itself, I simply had to give 
up lawnmowers completely. Ironically, I had gone into the lawn- 
mower business primarily to supplement my dwindling bicycle busi- 
ness, just as I have recently gone into the motor scooter business to 
supplement my bicycle business. 

Lest I be misunderstood, let me make it perfectly clear that I have 
moved heaven and earth to run an efficient operation. My wife and I 
have had to make our business a hard-hitting one to keep our heads 
above water. Figures periodically released by Schwinn, Dun & Brad- 
street, and bicycle journals on the experience of other independent 
retail ‘bicycle dealers, clearly indicate that I am more efficient cost wise 
than the average, that my advertising and promotional costs are in 
line, and that the ‘problems I have faced are simply the problems that 
thousands of retailers throughout the country are facing. There is 
tS peculiar about my operation. Reference to any issue of our 

‘ade journals, the Bicycle Journal or the National Bieyelist, will 
iene what I have just said. They document instance after in- 
stance in which independent retail bicycle dealers like myself have had 
to take on supplemental lines with about the same degree of success 
that I have had, only to give them up in the end for the same basic 
economic ills that I have faced. 
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Now, what are these ills¢ One of the basic problems that a small 
independent bicycle dealer like myself faces in competing with the 
large retail ¢ hains is that he must first engage in “cuttthroat” competi- 
tion on the very line he handles, despite the fact that there is no com- 

tition between individual Sears stores on the J. C. Higgins bicycle, 
or between Western Auto Supply Stores on the Western Flyer bi- 
cycles. Those companies can and do quite lawfully set a uniform 

rice on their brand of bicycles which each store unit must follow. 

The bill before you would enable a supplier such as Schwinn, that 
sells primarily to small independently owned retailers, to do likewise 
as to the Schwinn brand of bicycles. It would give me an opportunity 
to compete effectively with the larger chains by being able to deri ive 
margins on my own line that would permit me to promote and to 
service Schwinn bicycles. In a word, it would enable me to survive 
so as to compete w ith other brands of bic veles. 

The margin which an independent retailer makes on sales of his 
line of merchandise constitutes “w: ages” for the time and effort he 
spends in his business. My wife and I get only those “wages” for the 
60 hours a week (10 hours on each of 6 d: ays) which each of us devotes 
toour business. If Congress has rightly concerned itself in protecting 
the legitimate interests of “wage” earners in other fields, as I believe 
that it has, is there not ample precedent and justification for assisting 
the independent retail merchant to ares his “wages” ? 

The basic competition in the bicycle business is between one brand 
and another, and should not have to be between dealers selling the 
same brand. Asa Schwinn dealer, I am a part of a team, along with 
Schwinn, trying to compete aggressively with those selling other 
brands. I am convinced that I can do that only if I do not at the 
same time have to compete with other Schwinn dealers in handling 
a line of products that is being “kicked around.” 

I can illustrate this very simply. My concern for years sold pri- 
marily the Columbia line of bicycles made by the Westfield Manutac- 
turing Co. As Westfield increased the number of outlets handling its 
bicycles, and as these outlets began to engage in cut-throat competition 
among themselves in Columbia bicycles, it reached the point where we 
simply could not survive in handling that line and compete with other 
brands of bicvcles—to the point w here we had to give up. 

We have chosen to handle the Schwinn line, a high quality line of 
bicycles. Obviously, we cannot continue to do so if every kind of 
retail outlet can handle that same line and sell it at any price they 
choose, and use it as bait or a loss leader to sell other mere -handise. 

The basic issue before you, in my judgment, is simply this: If the 
independently owned retail dealer, the small bicycle shop that services 
the bicycles of your children and mine, is not important to the econ- 
omy of your home town, or your home State, or of this country, and 
if you believe that bicycles should be sold only through the large 
chainstores solely on the basis of price, and if you believe that the 
local bicycle service shops are expendable, then you should vote 
against S. 1083. 

“Tf, on the other hand, you believe that the small independent re- 
tailer is a vital part of our economy, and if you are concerned about 
the tremendous, growing power of the giant retailing corporations 
and about preserving the opportunity of the small businessman to 
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compete with these chains, and if you want to do something to prevent 
the independent retailer becoming the “vanishing American,” I urge 
that you support S. 1083, which does not subsidize or ask for a h: and- 
out, but which merely equalizes the opportunity for competition and 
protects the “wages ’ of the small businessman. 

The keen interest commonly expressed in Government circles in 
aang the small businessman will be idle talk unless implemented 
by legislation such as this, which is designed to enable him to com- 
pete and continue to exist. 

I am equally convinced that this legislation is definitely in the con- 
sumer’s interest. Without it, the consumer will soon lose one of the 
alternatives which he now has. He will lose the alternative of buying 
from the independent servicing dealer and have as a remaining sole 
alternative only that of buying “from a chain. This bill will preserve 
these alternatives by enabling ‘the independent retail dealer to survive 
und to compete aggressively. 

Moreover, under this bill, the consumer will realize the benefit of 
that more effective competition, and will be able to buy the “loss 
leader” or “bait” priced bicycle or a quality, serviced one, as he 
chooses. The consumer is always the judge, and under fair traded 
merchandise is not bewildered by fictitious list prices or phantom 
prices allegedly cut. 

More importantly, there is still a greater consumer benefit in the 
bicycle business that would result from more effective fair trade; 
namely, preservation of the specialist. A bicycle is not just a piece 
of metal, but, like a suit of clothes, must be adjusted and fitted to 
the user, its value being in the use and enjoyment which the user gets 
out of it. The independent bicycle dealer is a specialist that properly 
fits and adjusts the bicycle to the child, to enable him to get the most 
enjoyment out of it. As a result of the dealer's experience, the user 
gets far more use value out of it. This bill would enable the consumer 
to lave this additional important choice, if he wishes a specialist’s 
nelp and assistance, and his continued availability as repairs and ad- 
iestments are needed. 

Thank you, sir. 

Senator THurRMoND. I want to ask you this question, Mr. Hill. You 
said that vou had to pay 30 percent more wholesale for some of your 
goods. What. was that for? 

Mr. Hitt. That was a lawnmower, sir. 

Senator THurmMonp. You had to pay 30 percent more wholesale 
than—-who was it 4 

Mr. Hiri. Than a similar product. In this case it was a Winn- 
Dixie market, 

Senator THurmonp. And Winn-Dixie was selling this 30 percent 
ai retail cheaper than you could buy it for wholesale. Is that correct? 

Mr. Hit. Yes, sir. Let me clarify that a bit. A power lawnmower 
is actually just a deck with an engine sitting on top of it, the engine 
being the most important part of the whole thing, because that 
amounts to an engine with a blade attached to a shaft. They were 
selling a lawnmower in every respect competitive to mine, with 
identically the same engine and equipment, but not the same name, at 


30 percent less than I had to pay for the same thing, in my brand of 


mower. 
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Senator TrtrmMonp. Now if we passed legislation, it woul: ve 
the public pay more for it, and everybody im Sumter that ae 
lawnmower would have to pay more in order to keep you in idiomas 
wouldn't they ¢ 

Mr. Hinz. No, sir: it doesn’t work that way, because I asked the 
factory people themselves that manufactured that engine that made 
up the major part of my mower as well as the mower sold by my com- 
petitors, and they sold it for less than the replacement engine cost 
from the manufacturer, so actually they were bound to be selling way 
under their cost. 

Senator THurmonp. We have to consider everybody, you see, when 
we are passing legislation. Is the public benefiting by being able to 
buy lawnmowers ¢ che: aper. if they can buy them 30 percent cheaper than 
you can buy them wholesale Is the public benefiting by that / 

Mr. Hin. Yes, sir. Up to this point, sir: They are doing so for 
one reason. But now if an independent lawnmower dealer like [Tam 
can only hold out one season, sir, when they are selling that merchan- 
dise for 30 percent under cost, he can’t be in the lawnmower business 
the next season. What then happens, sir, and it has happened, is 
that the prices go right back up again higher than mine were listed 
for ata fair price. Do you see, sir / 

Senator THurMonp. Who does Winn-Dixie buy from that they can 
sell it 80 percent cheaper than you can buy for / 

Why can’t you buy from that same company at the same price he 
buys at / 

Mr. Hinx. I can, sir, but I can’t sell it at a loss and remain in 
business. 

Senator THurMonpb. He is selling at a loss, you mean / 

Mr. Hiti. Absolutely, sir: it is ‘bound to be. Here is the proof. 
You take a manufacturer 

Senator THurmonp. Isn't that kind of a seasonal thing where they 
run a special for a week and take it off? In other words, they don’t 
sell these lawnmowers that way the year-round, do they ? 

Mr. Hitz. No, sir. They don't sell overcoats in midsummer either, 
but they sell them when people are buying them and that it when | 
expect to make a living. I had lawnmowers in the summer, bicycles 
in the fall and at C hristmas, and if they eliminate my summer line, 
what am I going to do during that period and they sell it during that 
period of time ‘for less than it costs them and the manufacturer of 
the engine told me so. 

Senator THurmonp. Of course when they sell cheaper, the public 
does benefit. 

Mr. Hint. Yes, sir. But what about the next year? The people 
that did buy during that short period of time benefited, but the people 
that. buy the followi ing season, after they have eliminated those inde- 
pendent. merchants, are going to pay a greater price for it, sir. 

Senator THurmMonp. Have you notic ‘ed where they have eliminated 
anybody and the next year did go up in price 

Mr. Hitz. Not a particular case—-— 

Senator Tuvurmonp. Do vou vietaion of anybody they eliminated in 
the first place? 





Mr. Hint. Let me tell you this. sir. South Carolina people, as 
you kiow—and I don't know abut this thing nationwide: I i have to 
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give you my local view on it—but the people around our town are 
stubborn, tenacious people and [I can name many merchants that 
would be better off had they gone out of business. 

Senator THurMoND. We have firm States righters and I admire 
them very much. 

Mr. Hitz. Yes, sir. But sometimes they will hang on when they 
would be better off to have quit. That is why I can’t give you names, 
They are still plugging along just like I am and they need help. But 
they don’t quit. 

Senator THurmMonD. What you are objecting to is some dealer who 
may pay as much as you do for an article but sells it below cost in 
order to attract trade to his store, where you would have a chance to 
sell that customer your item ? 

Mr. Hitz. That is exactly it, a loss-leader, giving the impression 
in the minds of the people of the community that all of their mer- 
chandise is priced like that, that they can buy anything under cos, 
which is far from correct, sir. You can shop any of those super- 
markets and find many of their items higher priced. 

Senator Turmonp. For instance, the Schwinn Co. sells as ¢ heaply 
to you as they do to anyone else ? 

Mr. Hix. Yes, sir. 

Senator THurmonp. They would sell as cheap to you as to Sears for 
instance, or any other big department store ? 

Mr. Hint. I have every reason to believe that is true, yes, sir. 

Senator THurMoND. So then anybody that sells cheaper than you do, 
he is losing his profit, or selling at a loss, isn’t he ? 

Mr. Hitz. Yes,sir. Now Iam not afraid of competition—— 

Senator THurmonp. That is a very difficult problem to control. I 
mean, the question is whether we ought to pass a Federal law on a 
question like that. If the people in the State are aroused enough about 
this, they could amend the State constitution, or take action down 
there. When you ask the Federal Government to pass a law, nation- 
wide, forcing people—w hich may finally end up with a lot of Federal 
regulations and regimentation, it isa very serious matter and although 
somebody may be hurt temporarily, we are concerned with over the 
long run what is best for the most people. We have to look way out 
to the future and we must look to what the effect of a Federal law 
will be then that we are passing today. 

Mr. Hint. That all goes right back to the question I ask in my 
statement here, whether the Congress feels that the independent 
retailer, the little man, is important to our economy, sir. 

Senator Tuturmonp. No doubt about that. I have the greatest 
sympathy for the little businessman because I know he has had a very 
difficult time. 

Mr. Hii. Well, that is what we are up against as independents. 
We are up against these big boys that can sell that stuff at 30 percent 
under their cost, assuming we are paying the same for it, and it is 
reasonable to assume we are, and they can do that year in and year 
out, in that particular location. 

Senator THurMmonp. Let me ask you this: Suppose some clothing 
seller decides to sell a certain item like a certain brand of shoes under 
cost. Should we pass a law and keep that from being done? When 
vou get. ready to buy shoes, you look around and buy. the pair at the 
best price for the quality, don’t you? 
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Mr. Huu. Yes, sir, and I also look around to find a pair of shoes 
with a name that has stood up through the years and I know is a 
good product and sold by a reputable dealer, somebody that will stand 
behind them if they are not right, and 1 base my judgment a lot 
on that. 

Senator THurmonp. If you were buying a Ford automobile and 
there were several dealers in your town, you would buy from the one 
that sells it to you the cheapest, wouldn’t you / 

Mr. Hix. I don’t find that; in my community we have only one 
Ford dealer. 

Senator THURMOND. Suppose you had more than one. You would 
buy from the man that sells at the best. price, wouldn’t you? 

Mr. Hix. I presume so; yes, sir. 

Senator Tuurmonp. That is more or less the American system of 
competition. In some instances it hurts some people and they are 
squeezed out because they can’t compete but the question in our minds 
is whether the situation is such that we ought to pass a Federal law 
that is going to have a far-reaching effect, not only in this matter of 
bicye les and motors, but in a lot of ways and affect millions of people 
throughout the Nation. 

Mr. Huw. I think the smaller merchant should be protected to a 
reasonable degree and I think this bill is a reasonable proposition, 
where a manufacturer sets a reasonable price. Now if he sets that 
price to the consumer at an unreasonable figure, the merchant that 
handles his line is going to soon be out of business because he is com- 
peting against other models, other brands. But he is entitled, in 
my opinion, sir, if he advertises that and promotes it, and makes his 
lace attractive and offers service on it, to a fair profit on it, without 
having to compete with these other people on price alone, sir. 

Senator TuHurmMonp. What about the fellow who is selling—say 
several stores are selling Hollywood bread, for instance. Are we 
going to pass a law that will require them or that lays a framework 
where they can keep bread up at a certain price or 

Mr. Hix. I would say there would be hundreds of brands of bread 
and of course if the manufacturer of that bread decided his better 
interest lay in selling through independent dealers and the price was 
set on it, yes, sir; they could still buy other brands of bread and that 
dealer certainly wouldn’t handle it very long, if it were priced out 
of reason. 

As I said, the consumer is always the judge in this case. You take 
with me selling a top quality product, upon which I give service as 
I mentioned, a specialist in fitting the bicycle to the child, to be sure 
the child gets the enjoyment out of it, if I have to sell that at a certain 
price in order to make a reasonable profit and stay in business and 
continue that offer to him, would it be right, on the other hand, for 
somebody running a chainstore down the street to sell that bicycle at 
30 percent under what I can sell it for and lose money on it, because 
he fish more money behind him than I have behind me? I don’t think 
that is right, sir, and I don’t see any answer to it. 

Senator Tuurmonp. Suppose the fellow down the street—suppose 
there is a third one there that doesn’t look after his business half the 
time, and doesn’t break even with the business and is not very eflicient 
and you can sell yours cheaper than he can, should you be required 


to keep your price up simply because he is inefficient and can’t operate 
as cheaply as you can? 
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Mr. Hin. You are assuming my price is high. Suppose it is a 
reasonable price at that, and because of inefficiency he can’t sell it as 
cheaply as I could, he is going to go out of business pretty soon. 

Senator Titurmonp. There are a lot of complications in this matter, 
I just wanted to give you a few of the implications and let you see 
what we are up against. We want to do the right thing. I am in 
tune, in sympathy with little business. But is this bill, in the end, 
over the long run, going to help little business‘ And is the effect of 
this bill, in the long run, going to be best for the people of the 
Nation, if it is going to inject the Federal Government into a field 
that it is not now in, and deprive the States, which it will do, of cer- 
tain rights that the States would now have‘! I mean, there are a lot 
of implications here that we have to consider. 

Mr. Hiri. Yes, sir. 

Senator Tirurmonp. I do appreciate your coming. 

Mr. Hux. I am not a political philosopher. 

Senator Tuurmonp. I have heard some very nice things about you 
and the work you are doing and we appreciate your taking time off 
to come up to Washington and testify on this bill. We are glad to 
have you here. 

Mr. Hitt. Thank you, Senator. 

Senator Tnturmonp. We are going to recess now until 2:30, 

(Whereupon, at 1:20 p.m. the hearing adjourned, to reconvene at 
2:50 p.m. the same day.) 


AFTERNOON SESSION 


Senator THurmonp. The subcommittee will come to order. 

Our first witness this afternoon is Mr. Hernia Waller, general 
counsel, National Association of Retail Druggists. 

Mr. Waller, I have a statement here, handed to me. purporting to 
be vour statement. It has seven pages. 

Mr. Water. I am not going to read it. 

Senator THurMONb. 1 presume you wish tliis to go into the record ¢ 

Mr. Wauter. That is right, sir. 

Senator THurmonp. Then I presume you wish to jake some com- 
ments in addition to this 4 

Mr. Watter. That is correct, sir. 

Senator Truurmonp. Without objection, this will be put in the 
record. 


STATEMENT OF HERMAN WALLER, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS, CHICAGO, ILL. 


( The prepared statement follows :) 


STATEMENT RE CONTENTION THatr H.R. 1253 IN THE HOUSE AND S. 1083, A SIMI- 
LAR MEASURE IN THE SENATE, MoRE COMMONLY KNOWN &S THE FieperaL FAIR 
TRADE BILL, WILL BY Its PROVISIONS AFFECT THE RETAILERS EXEMPTIONS OF 
rHE FepeERAL FarR LABOR STANDARDS ACT, BY HERMAN S. WALLER. GENERAL 
(COUNSEL TO THE NATIONAL ASSOCIATION OF Reraint Drueeist: 


The Fair Labor Standards Act of 1938, in sections 6 and 7 thereof provide: 
That every employer shall pay to each of his employees whe engaged in com- 
merce, wages at the rate of not less than $1 an hour for a working week of 
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40 hours, and thereafter at the rate of not less than 1% times of the regular 
rate. 

Of the 15 exemptions provided in the Fair Labor Standards Act, 2 relate to 
retailing : 

Exemption No. 2 provides that the act shall not apply to: “Any employee em- 
ployed by any retail or service establishment, more than 50 percent of which 
establishment’s annual dollar volume of sales of goods or services is made 
within the State in which the establishment is located. A retail or service 
establishment shall mean an establishment 75 percent of whose annual dollar 
volume of sales of goods or services (or both) is not for resale and is recognized 
as a retail sales or services establishment in the particular industry.” 

Exemption No. 13 provides that the act shall not apply to: “Any employee or 
proprietor in a retail or service establishment as defined in exemption (2), with 
respect to whom the provisions of sections 6 and 7 would not otherwise apply. 
is engaged in handling telegraphic messages for the public under an agency or 
contract arrangement with a telegraph company where the telegraph messages 
revenue of such agency does not exceed $500 a month.” 

The exemption with respect to retailing is a clear and definite expression of 
the Congress with respect to the activity of a retailer whose annual dollar volume 
of sales is more than 50 percent within the State in which he is located. The 
criterion of his exemption is clearly based upon the volume of sales of goods—any 
kind of goods—manufactured in intrastate or interstate commerce. 

This exemption was provided by Congress to accommodate a specific economic 
situation with respect to the varied retailing conditions existing in the several 
States and territories. 

This exemption was recognized judicially by the U.S. Supreme Court in the 
ease of Phillips Co. y. Walling (824 U.S. 490 (1945)) when it interpreted the 
exemption as it applies to a retailer. The Court recognized the exemption as 
expressed by Congress but held that it does not apply to warehouse and central 
office employees of an interstate retail Chainstore system. That is, in the words 
of the Court: 

“That the warehouse and central office of petitioners chainstore system cannot 
properly be considered a retail establishment within the meaning of the ex- 
emption of retailers.” [Emphasis supplied. | 

It is ignificant to note here that interpretation of the application of the 
exemption of a retailer under the Fair Labor Standards Act is conditioned upon 
the volume of his sales in interstate commerce, and whether or not his activity 
in the sale of goods or services is that of a retailer so recognized by the 
particular industry. 

Based upon accepted principles of statutory construction suggested by Suther- 
land’s, and supported by numerous court decisions, an exception in a statute 
expressed with reasonable clarity is a clear indication of legislative intent, and 
in the absence of any express repeal or amendment the provision enacted is to 
be given force and effect to carry out the intent and purpose of the legislature. 

In other words the retailer’s exemption in the Fair Labor Standards Act may 
only be voided or affected in any manner by an express repeal or by a judicial 
decree that ifs intent and purpose as expressed is unconstitutional. It cannot 
be voided by mere assertions or by statutory implications. 

In this respect Sutherland’s suggests that: “It is not permissible to speculate 
on legislative intent in construing a statute.” 

Also that: “Generativy no intent may be imputed to legislature in the enact- 
ment of a statute other than such which is expressed on the face of the statute 
within itself.” 

A statute will not be extended to include situations by implication when the 
language of the statute is specific and not subject to reasonable doubt. Cases 
supporting this view are: Moresville Cotton Mills v. N.L.R.B. (97 F. 2d 959) : 
U.S. v. Rice (327 U.S. 742); Warner v. Divorsky (194 F. 2d 277): Welsh v. 
Diliner Transportation (91 F. Supp. 685). 

Let us now briefly consider the effect of S. 1083 and H.R. 1253 as far as it may 
relate to the exemption of certain retailers from the application of the Fair 
Labor Standards Act. 

First consider the purpose of the act which is primarily to promote the dis- 
tribution in commerce of identified merchandise. How is that done? By pro- 
viding in section 6 that a proprietor of such identified merchandise (proprietor 
specially defined) may establish and control the resale price of his merchandise 
if such merchandise is in commerce or is held for sale after shipment in com- 
merce, etc. In other words, to regulate commerce Congress seeks to make the 











SO NATIONAL FAIR TRADE LEGISLATION—1959 


regulation effective by providing coverage of what is done with the merchandise 
after shipment in commerce. So far not even a remote reference is made to the 
exemption of retailers under the Fair Labor Standards Act. The phrase “or 
is held for sale after shipment in commerce” does not change the character of 
the retailer—that is he is still a retailer within the purview of the exemption, 
Nor does this phrase change his annual dollar volume of sales of goods within 
the State. Nor does Congress express any intention of nullifying its clearly 
expressed provision with reference to the exemption; nor does 8. 10838 contain 
any words from which one may reasonably impute such intention by Congress, 
Nowhere in the bill does it assert that a retailer is held to be engaged in inter- 
state commerce. It is the proprietor (the trademark owner) who must be 
engaged in interstate commerce in order to come within the purview of the act. 
S. 1083 deals primarily with the protection of the property rights represented 
by the trademark as far as it relates to the handling of his identified merchandise 
until it reaches the consumer. It is only incidentally that the retailer is bene- 
tited from this measure by providing fair practices with reference to the resale 
price. S. 1083 makes no direct or indirect mention with respect to the status of 
the retailer, except provide a prohibition upon him from interfering with the 
orderly and fair marketing of goods in interstate commerce. 

It seems to me that it would take the wildest stretch of imagination to corre- 
late and support the contention that this act will in any way affect the retailer’s 
exemption in the Fair Labor Standards Act. 

The only mention with respect to the retailer as it relates to interstate com- 
merce is contained in Congressman Hemphill’s amendment in House committee 
deliberatious, which reads as follows : 

“Nothing contained in this Act shall be construed as meaning that a retail dis- 
tributor is engaged in interstate commerce, or in any activity affecting or related 
to interstate commerce, except for purposes of the operation of this section and 
the amendments made by section (2) of this Act.” 

Certainly this mention with respect to the retailer's activity does not change 
the status of the retailer, nor does it change the prescribed dollar sales volume as 
is provided in the exemption of the Fair Labor Standards Act. If anything, it 
highlights the exemption probably even more emphatically. 

In this connection it is significant to note the comments in Sutherland’s Statu- 
tory Constructions, chapter 52, volume 2, page 529, dealing with the construction 
of statutes in pari-materia—that is, statutes relating to the same subject matter. 
While I fail to see the pari-materia of S. 10838 with the Fair Labor Standards 
Act, I assume, however, for argument sake, that there is a relationship between 
the statutes. 

It is nevertheless an accepted rule of statutory construction that “prior 
statutes relating to the same subject matter are to be compared with the new 
provisions, and if possible by reasonable construction, both are to be so con- 
strued that effect is given to every provision of each.” 

Also, that “the principle that statutes in pari-materia should be construed 
together is merely an-extension of the principle that all parts of a statute should 
be construed together, and its corollary that an amendment (or a new statute) 
and the unchanged portion of the original act (the old statute) should be con- 
strued together.” 

As a matter of fact it has been held that even when the intent of the legis- 
lature in a statute is found to be ambiguous (which is not a fact in our situation), 
the intent may be gathered from statutes relating to the same subject matter. 
Numerous cases assert the principle that in the absence of any express repeal 
or amendment, the new provision or statute was enacted in accord with the 
legislative policy embodied in those prior statutes (Sandford v. Comin. of Internal 
Revenie, 308 U.S. 39; Layne-Western Co. v. Buchanan, 82 Fed. 2d 348: U.S. v. 
Morgan, 118 F. Supp. 621 (1953); Day v. N. A. Rayon Corp., 140 F. Supp. 490 
(1956) : Morrisey v. Crabtree, 148 F. Supp. 105 (1956). 

From every angle or approach it is apparent, then, that this contention is un- 
founded. 

It is urged by opponents in an effort to enlist smal! retailers and their friends 
in Congress to oppose enactment of H.R. 1253 and 8. 1083 on this ground. 

The contention with respect to the retailer’s exemption is no sounder than 
the contention likewise sponsored and inspired by opponents to S. 1US5 as re- 
flected by the statements of some labour unions and consumers’ ¢roups to the effect 
that the Federal Fair Trade Act is inimical to the interests of the consumer 
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as a purchaser, and to the same consumer as a producer (that is, worker) ; 
when as a matter of marketplace experience the opposite is a fact. That is that 
HLR. 1253 and SS. 1083 is in the interest of the consumer as a purchaser and as 
a producer. It is a fact that when fair selling practices in the distribution of 
jdentified merchandise prevail, mass production and its corollary mass dis- 
tribution follows as a matter of course, with the ultimate result of maximizing 
employment at fair wages, as well as protecting the consumer of the products 
he produces against confusion, deception, diminution in quality, and the con 
traction of the quantity of the merchandise produced by him, moving in inte:- 
state Commerce. 


Mr. Wauuer. Mr. Chairman, I also want to make available for the 
committee my statement that I filed before this subcommittee last 
year for reference only. I left a number of copies with the committee. 

Senator THurmMonp. The statement filed last year you want noted 
for reference, and not to go in the record ¢ 

Mr. Water. That is correct. 

Senator THurmMonp. Without objection that will be done. 

Mr. Water. My name is Herman S. Waller, of the law firm of 
Waller & Waller. I am a member of the Llinois and Florida bars 
with offices at 32 West Randolph Street, Chicago, Ill. For over 25 
years I have represented the National Assoc iation of Re tail Druggists 
as its legal counsel. The association represents the Nation's retail 
drugstore owners with an active membership of over 36,000 inde- 
pendent retailers, and by affiliation with State and city pharmaceutical 
associations represents almost every drugstore owner in the United 
States. 

On behalf of these community servants, the retail druggists, and 
the tens of thousands of their employ ees and families, I have prepared 
a statement consisting of some 97 pages, as you said, and of course | 
will not attempt to read it at this time, but I do ask that it be made 
a part of the record. 

TY P 7a 

(The statement follows :) 


STATEMENT OF HERMAN S. WALLER, GENERAL COUNSEL FOR THE NATIONAI 
ASSOCIATION OF RETAIL DRUGGISTS 


INTRODUCTION 


My name is Herman 8S. Waller, of the law firm of Waller & Waller. 1 am a 
member of the Illinois and Florida bars with offices at 32 West Randolph Street, 
Chicago, Ill. For over 25 years, I have represented the National Association of 
Retail Druggists as its legal counsel. The association represents the Nation’s 
retail drugstore owners with an active membership of over 36,000 independent re- 
tailers, and by affiliation with State and city pharmaceutical associations repre- 
sents almost every drugstore owner in the United States. 

In behalf of these community servants, the retail druggists, and the tens of 
thousands of their employees and families. I shall endeavor to present for 
your consideration the reasons for the enactment of this measure. 

My statement designed to limit itself to the legal concepts involved will neces- 
sarily transcend the corollary concepts of economics, social, political, and moral 
considerations. 

I have divided the material of my statement into four parts, namely : 

1. A section by section analysis of the measure; 

2. The reasons why this measure is needed, and what the measure is de- 
signed to accomplish : 

3. Issues and contentions raised by opponents to this measure as gleaned 
from previous hearings and comments: and 

4. Conclusions. 
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PART 1. SECTION-BY-SECTION ANALYSIS OF THE MEASURE (H.R. 1253 AND 1083) 


Section (1) lines 1 to 10 page 1 and lines 1 to 12 page 2. 

With respect to the distribution, in interstate commerce, of merchandise identi- 
fied by a trademark, brand or trade name which is in free and open competition 
with other articles of the same general class, the Congress recognizes that where 
fair, equitable, and competitive prices cannot be maintained in the marketplace, 
the marketing of such identified merchandise is depressed and the quantities 
thereof moving in the channels of commerce declines. In order to promote and 
stimulate the distribution of such identified merchandise in commerce, and with 
a view of removing Obstructions to the orderly marketing of such merchandise 
which are occasioned by unfair and deceptive selling practices, the Congress de- 
clares it to be its policy to afford distributors of identified merchandise an effec- 
tive means whereby the sale of such identified merchandise, at all appropriate 
stages of distribution may be consummated at prices that are adequate to stimu- 
lute said distribution, so as to enable such distributors of identified merchandise 
tu compete effectively with those marketing goods of the same general class, and 
to satisfy the needs of ultimate consumers. 

sv this measure, in effect Congress reaffirms the legislatively accepted concept 
promulgated by the State fair trade acts, enacted by 45 out of the 48 States in 
the Union, which declares it to be in the public interest to protect trademark 
owners, distributors and the public against injurious and uneconomic practices 
in the distribution of articles of standard quality under a distinguishing trade- 
mark, brand or name, by providing that: “Willingly and knowingly advertising, 
offering for sale, or selling any commodity at less than the price stipulated in any 
contract (and as is in this bill provided with actual notice of price stipulation), 
entered into pursuant to the provision of the State act and this bill shall consti- 
tute unfair competition which may be actionable at the suit of any person dam- 
aged thereby. 

By this measure Congress recognizes the legitimate interest of a proprietor of 
trademarked merchandise to stimulate public demand for such merchandise 
through effective distribution, by providing that such a proprietor, when he 
qualifies, is deemed to retain a proprietary interest in his identified merchandise 
after he has sold it to distributors, by reason of his interest to stimulate demand 
and by reason of his further interest in the continuing protection of the good will 
associated with the trademark or trade name identifying such merchandise. 

Congress by this measure reaffirms its faith in the antitrust laws designed to 
preserve the benefits of fair and equal opportunities in competitive markets, by 
making available to a proprietor of identified merchandise, one of the several 
forms of legalized resale price maintenance on such merchandise, modified and 
us gleaned from experience in the marketplace from the operation of the 
provisions as contained in the State fair trade acts enacted by 45 out of the 
48 State legislatures in the Union. 

Section 2. lines 13 to 14, page 2. 

This section of the measure amends section 5(a)(1) of the Federal Trade 
Commission Act as amended by the McGuire Act enacted in 1952 and the Federal 
Aviation Act of 1958 by combining without change, the presently contained 
material in subparagraphs (1) and (6) into one paragraph. So that this section 
of the measure continues, as it did before, to declare the purpose of the section 
and to provide for authority in the Federal Trade Commission to prevent unfair 
methods of competition and the use of unfair or deceptive acts or practices in 
commerce. 

It is, however, significant to note at this point that this measure is specifically 
designed not to burden the Commission with the enforcement of its provisions but 
provides a remedy which may be used by those who are damaged on account of a 
violation of its provisions, provable in accordance with established rules of 
evidence. In other words, with reference to the enforcement of the provisions of 
this measure, the remedy is limited to private civil actions of provable injuries 
established by competent evidence in accordance with acknowledged legal and 
equitable procedures available to litigants, without resorting to special new or 
existing tax-supported agencies. 

Subsections (2), (3), and (4) of section 5(a) comprising lines 15 to 24, page 2, 
and lines 1 to 24, page 3, and lines 1 to 12, page 4. 

These three subsections of the measure, with the exception of the word ‘‘No- 
tices” appearing in line 4 page 3 of subsection 2, again in line 2 page 4 of sub- 
section 3, and again in line 7 page 4 of subsection 4 repeat verbatim the material 
heretofore contained in these subsections enacted by Congress in 1952 as Public 
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Law No. 542, more commonly known as the McGuire Act. The material in these 
three subsections remain necessary and desirable in order to continue to give 
effect to the provisions of the State fair trade acts as far as their application is 
concerned when trademarked merchandise travels in interstate Commerce, 

The principal feature of the State fair trade acts as is the case in this measure 
is the right to establish and maintain resale prices of identified merchandise. 
In the State fair trade acts the right to establish resale prices is by way of 
eontracts between the trademark owner and his distributors. In this measure 
the right to establish resale prices is by way of notice to the proprietor of 
identified merchandise to his distributors pursuant to the method provided. The 
addition of the word “notice” to the word “contract” in each of the subsections 
comprising the so-called McGuire Act provisions of this measure is to correlate 
the State acts in States which have or might adept the notice provision method 
to establish resale prices provided for in this measure. The addition of the word 
“Notice” will afford uniformity and effectuation of the enabling provision of the 
MeGuire Act to State acts such as Virginia which recently reenacted its State 
Fair Trade Act providing for the establishment of resale prices by notice similar 
to the provisions in this measure, or by contract as is provided in most State fair 
trade acts. The reenactment of these three subparagraphs comprising the 
so-called McGuire Act enacted in 1952 reaffirms the congressional intent of 
enabling State legislation in this respect to remain effective when interstate 
commerce is involved. 

Construction of the interstate commerce clause 

Dealing with the application of interstate commerce to the provisions of this 
measure, at this point it is significant to note that Congress in its constitutional 
prerogative to regulate interstate commerce, may enact such reasonable legisla- 
tion as may be necessary to restrict, prohibit, or regulate such commerce, in 
order to prevent harmful consequences, and for the protection of property rights. 
Congress may also authorize or permit the States in specific ways, to regulate 
interstate commerce Or impose burdens on it to protect the welfare of its 
citizens. This premise is persuavely articulated by the U.S. Supreme Court in 
the following cases: 

Clark Distilling Co. v. Western Md. Ry. Co., 242 U.S. 311 (1917). 
Kentucky Whip & Collar vy. 11. Central RR. Co., 209 U.S. 334 (1937). 
Brooks v. U.S., 267 U.S. 482. 

International Shoe Co. v. Washington, 325 U.S. 310 (1945). 
Prudential Insurance Co. v. Benjamin, 328 U.S. 408 (1946). 

Rice v. Santa-Fe Elevator Co., 331 U.S. 218 (1947). 

In the International Shoe Co. case, the U.S. Supreme Court said: 

“It is no longer debatable that Congress, in the exercise of the commerce 
power, may authorize the States, in specified ways, to regulate interstate com- 
merce or impose burdens upon it.” 

In the Clark Distributing Co. case supra the U.S. Supreme Court discussing 
the effect of the Webb-Kenyon Act, said: 

“Where the subject of commerce is one as to which the State may consti- 
tutionally restrict, prohibit or regulate in order to prevent harmful consequences, 
and for the protection of porperty rights, Congress may, if it sees fit to put 
forth its power and to aid to so regulate interstate commerce, so as to prevent 
that commerce from being used to impede the carrying out of the State policy.” 

In the Brooks decision, on this point the U.S. Supreme Court said: 

“Congress can certainly regulate interstate commerce to the extent of for- 
bidding and punishing the use of such commerce as an agency to promote im- 
morality, dishonesty, or the spread of any evil or harm to the people of other 
States from the State of origin. In doing this it is merely exercising the 
police power, for the benefit of the public, without the field of interstate 
commerce.” 

In the Prudential Insurance Co. decision the U.S. Supreme Court said: 

“The power of Congress over commerce exercised entirely without reference 
to coordinated action of the State is not restricted. except as the Constitution 
expressly provides by any limitation which forbids it to discriminate against 
interstate Commerce and in favor of local trade. Its plenary scope enables 
Congress to promote but also to prohibit interstate commerce, as it has done 
frequently and for a great variety of reasons. That power does not run down 
a one-way street or one of narrowly fixed dimensions. ‘This broad authority 
Congress may exercise alone or in conjunction with coordinated action by the 
States.” 
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Further affirming the premise that Congress in the exercise of regulating 
interstate commerce may by regulation or statute provide a means to enforce 
its own statute, or aid by accommodating State statutes or policies legally 
ehacted or maintained. 

In Rice v. Santa-Fe Elevator Corp., 331 U.S. 218 (1947), the Supreme Court 
construing the U.S. Warehouse Act by which Congress terminated the dual sys- 
iem of regulation provided by the original act and substituted an exclusive sys- 
tem of Federal regulation of warehouses licensed under the Iederal act, with 
reference to the subjects covered thereby, except to the extent that express 
exceptions in the Federal act subject certain phases of the business to State 
regulation, 

In this case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them (warehouses) share the tasks with the states, or adopt as Federal policy 
the State scheme of regulation (citing Prudential Ins. Co. v. Benjamin, 328 
U.S. 408.” 

“Again affirming that Congress in the regulation of interstate commerce may 
by its express choice and regulation declare which State acts or policies may 
or may not be a burden on such interstate commerce. 

“As was held by the U.S. Supreme Court in So. Pacific v. Arizona that in 
enacting legislation within its constituional authority over interstate commerce, 
Congress will not be deemed to have intended to strike down a State statute 
designed to protect the health and safety of the public unless its purpose to do 
so is clearly manifested; or unless the State law in terms or in its practical 
administration, conflicts with the act of Congress or plainly and palpable in- 
fringes its policy.” 

“The law making bodies in the past endeavored to promote free competition 
by laws aimed at trusts and monopolies. The consequent interference with 
private property and freedom of contract has not availed with the courts to 
set these enactments aside as denying due process. Where the public interest 
was deemed to require the fixing of minimum prices, that expedient has been 
sustained. If the law making body within its sphere of government concludes 
that the conditions or practices in an industry make unrestricted competition 
an inadequate safeguard of the consumer’s interests, produce waste harmful 
to the public, threaten ultimately to cut off the supply of a commodity needed 
by the public. or portend the destruction of the industry itself, appropriate 
statues passed in an honest effort to correct the threatened consequences may 
not be set aside because the regulation adopted fixed prices reasonably deemed 
by the legislature to be fair to those engaged in the industry and to the consum- 
ing public.” 

“In another and even more clearly accentuated statement on the application of 
interstate commerce as it may apply to local transactions, the decision of the 
U.S. Supreme Court in the Sullivan case which interprets the application of the 
Federal Food. Drug, and Cosmetie Act (U.S. v. Jordan J. Sullivan, 332 U.S. 
689: 92 Law Ed. 297 (1948) ) said: 

“A retail druggist who purchased in intrastate commerce a number of properly 
labelled bottles of sulfathiazol which previously had been interstate commerce, 
and removed some of the tablets and placed them in pill boxes with no label 
statement other than the word ‘sulfathiazol’, and sold them in intrastate 
commerce, violated this section of the act (meaning section 301(k) of the 
act). The words ‘held for sale after shipment in interstate commerce,’ may 
refer to the first sale after interstate shipment or to any sale thereafter.” 

The Supreme Court decision in the Sullivan case, U.S. v. Jordan J. Sullivan, 
3832 U.S. 680: 92 Law Ed. 297 (1948) clearly indicates that although a product 
is the subject matter of a local sale, as long as it traveled in interstate com- 
merce, any actions concerning such product interferes with the regulation of 
such commerce, such actions warrant the extension of the commerce clause to 
such local sales. Otherwise, acts of Congress in this respect would be futile. 

In this respect it is interesting to note that congressional comment on the 
committee's report (Interstate and Foreign Commerce Committee) when it 
considered recommendation of the enactment of section 301(k) of the Federal 
Food, Drug. and Cosmetie Act, with reference to the power of Congress in deal- 
ing with interstate commerce, (the subject matter of the Sullivan decision) 
said: 

“The amendments made by the bill rest primarily, and they must, on the 
recognized power of Congress to provide for appropriate regulation of activities 
(even though intrastate in character) which affect interstate commerce or by 
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which the facilities of interstate commerce might be used as an instrument to 
work harm on the public, or which it is necessary to regulate for the purpose 
of making effective its regulation of interstate commerce.” Citing, Shreveport 
case, 234 U.S. 342; McDermott v. Wisconsin, 228 U.S. 115: Stajford v. Wallace, 
258 U.S. 495: Board of Trade of Chicago v. Olsen, 262 U.S. 1; National Labor 
Relations Board y. Jones & Laughlin Steel Corp., 301 U.S. 1; and other later 
cases. 

Dealing with the protection of interstate commerce the same comment on 
the committee’s report in part said: 

“If the volume of interstate commerce in foods, drugs, devices, or Cosmetics 
is to be maintained and extended, it is necessary that the integrity of the 
products be preserved, so far as possible, up to the time of purchase by the 
ultimate consumer. The reputation of any nationally distributed product is im- 
paired and the interstate commerce therein is depressed by adulteration or 
misbranding while the article is awaiting a sale. 

“How analogous these words apply to the sale of branded items in the market- 
place which is the subject matter of regulation in this measure.” 

Subsection 5 of section 5(a), lines 13 to 25, page 4, and lines 1 to 22, page 5. 

This subsection detines the terms used in this measure. In these objective 
definitions care has been employed to cover the meaning of the terms in light 
of experiences in the marketplace, and inquiries of committee members at hear- 
ings on H.R. 10527 in the 85th Congress. 

Subsections 6 and 7 of section 5(a), lines 23 and 24, page 5, and lines 1 to 25, 
page 6, and lines 1 to 5, page 7. 

These sections comprise the gist of this measure. Briefly these subsections 
provide that a proprietor of identified merchandise, when qualified, may by 
notice establish and control the resale prices of his merchandise, in all appro- 
priate stages of distribution in interstate commerce, and or when held for sale 
after shipment in commerce. 

It is particularly significant to note that the provisions which provide for 
the right to establish and maintain resale prices is not mandatory, but is 
merely permissive. That is, a proprietor of identified merchandise is not com- 
pelled to establish or maintain the resale price of his merchandise, nor is a 
distributor compelled to sell or feature such price maintained merchandise. 

It is of further distinct significance to note that the provisions of these sub- 
sections encompass the categories, the persons, and the exemptions under which 
a proprietor may take advantage of the rights afforded by this measure. Each 
circumstance and condition provided for in these subsections recognizes a given 
experience or practice in the marketplace. Every angle has been considered to 
give effect to the need and welfare of the marketplace and the ultimate good 
of the consuming public. For instance: 

(@) Section 7 specifically excludes a list of situations, more detailed in sub- 
section 9 to which the right to establish and maintain resale prices will not 
apply. 

(6b) Subsection 6, lines 7 to 10. page 6, provides for flexible operations of this 
measure by providing for changes in established prices in order to afford pro- 
motions, the meeting of competitive prices, closeout sales, and even the volun- 
tary abandonment of the policy of maintaining resale prices. 

(c) In the same subsection lines 10 to 18, page 6, it is provided for price dif- 
ferentiation with reference to specific channels of distribution when such acts 
are not unlawful as is elsewhere provided. 

(d) In subsection 6, lines 10 to 18, page 6, the measure specifically recognizes 
and considers the U.S. Supreme Court decision in the WeKesson Co. case (U.S. 
v. McKesson & Robbins, 68 316 CCH) (1956 trade cases). 

(e) In the same subsection at the beginning thereof, not only, is the right to 
establish and maintain resale prices permissive rather than mandatory but it 
further particularly restricts such right to certain persons and to certain types 
of merchandise; namely, merchandise identified by trademark, brand, or trade 
name, only when such merchanside is in interstate commerce, or is held for sale 
after shipment in commerce and then only when such merchandise is in free and 
open competition with merchandise of the same general class produce by others. 

In other words, by subsections 6, 7, and 8, Congress in its prerogative to regulate 
interstate commerce provides a flexible, permissive means to promote competitive 
conditions in the marketplace. That is, by this measure, no one is required to 
avail himself of its provisions. One, desiring to do so, after qualifying, and 
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abiding by its restrictions, voluntarily elects to utilize its provisions. Likewse, 
under ths measure no reseller is required to assume any obligations, without 
voluntarily choosing to do so, nor is he deprived of any rights of property or 
privileges without equitable safeguards and democratic processes. 

The flexibility of this measure is further augmented, not only with reference to 
the trademark owners choice in embracing its policy, but also in the execution 
and maintenance thereof. The flexibility permits the utilization of market 
experiences and competitive conditions provided all resellers are uniformly and 
equitably affected. Likewise, the reseller, after acquiring trademarked mer- 
chandise with notice of the restriction as to resale prices, is nevertheless, 
protected with reference to its disposition in disregard of the restrictions 
provided, as is detailed in the exceptions contained in subsection 9 of the measure. 

With reference to enforcement of the provisions of this measure, the remedy is 
limited to private civil actions under established and recognized, legal. and 
equitable judicial procedures available to litigants, and without resorting to 
special new or existing, tax supported agencies. 

Subsection 8 of section 5(a), lines 6 to 24, page 7. 

This subsection provides the remedy available to a proprietor in the event a 
distributor sells the proprietor’s products identified by his trademark below a 
price established by him in pursuance to the provisions provided in this measure, 

It should be particularly noted that with reference to the enforcement of the 
provisions of this measure, it is left entirely to a person or persons who may have 
been aggrieved, and who can establish that they have sustained injuries because 
of a violation of the provisions of this measure, according to the rules of evidence 
and procedures provided by courts of law and equity, without calling upon 
special tax-supported agencies to expand any costs or efforts with respect thereto, 

The remedy in this measure, moreover, provides only for private civil suits ina 
State or Federal court generally available to litigants who have suffered 
damages as a result of the prohibited provisions provided in the measure, 
Paragraph (C) of this subsection specifically and designedly limits damage suits 
in a Federal court only when the amount exceeds $10,000. It is deliberately 
designed to avoid burdening the Federal courts with civil damage suits involving 
small amounts. This consideration merely again corroborates our statement 
that this measure was drafted with a view of accommodating the practical 
experiences and conditions of the marketplace. 

Subsection (9) of section 5(a), lines 1 to 25, page &. and lines 1 to 10, page 9. 

This subsection contemplates situations and circumstances in the market- 
place which constitute exemptions to which the provisions of this measure 
will not apply. This again illustrates that the sponsors of this measure have 
fairly and equitably considered contingencies and practices, which the market- 
place reveals as being necessary and desirable to afford a free and fair flow 
of competition in the interest of the general public welfare. 

Subsection 10, the concluding provision of this measure, lines 11 to 22, page 9. 

This subsection provides limitations and restrictions consonant with Federal 
antitrust policies. By this measure, Congress reaffirms its faith in the anti- 
trust laws designed to preserve the benefits of fair and equal Gpportunities in 
competitive markets. 

The proponents of this measure submit that by its provisions Congress in the 
interest of orderly markets in the distribution and promotion of identified 
merchandise in interstate commerce seeks to promulgate « dua! purpose, 
namely : 

(a) To protect the property rights represented by the goodwill in trademarks 
used in the distribution of consumer accepted products, of recognized value, 
wud competitively priced from being abused and destroyed by a few predatory 
price manipulators. 

(b) To eliminate unfair and deceptive methods of Coinpetition. thereby help 
prevent the growth of monopoly and concentration in the field of distribution 
controlled and dominated by superior and greater capital power. 

By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resale 
price maintenance as an appropriate means to accomplish and effectuate a pre- 
scribed, equitable and self-enforcing (that is without taxpayers’ funds) remedy 
designed to safeguard property rights and to promote fair competition in the 
field of distribution. 
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PART 2. REASONS WHY IT IS IMPERATIVE FOR CONGRESS TO ENACT THIS MEASURE IN 
ORDER TO PROMOTE THE DISTRIBUTION IN COMMERCE OF MERCHANDISE WHICH IS 
IDENTIFIED BY A TRADEMARK, BRAND, OR NAME, AND HOW THIS MEASURE ACCOM- 
PLISHES THE TASK 


Probably the foremost reason why this measure should be enacted is the 
solemn statement contained in the preainble to the Federal Constitution which 
succinctly asserts : 

“We the people of the United States in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common defense, 
promote the general welfare and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this constitution for the United States 
of America.” 

In line with the above pronouncement the Constitution of the United States 
by section 1, article 1 provides: “That all legislative power herein granted shall 
be vested in a Congress of the United States, which shall consist of a Senate 
and a House of Representatives.” Among the powers specifically granted to 
the Congress by section 8 of article 1 is: “To regulate commerce with foreign 
nations and among the several states, and with the Indian tribes.” It is further 
provided in that section for Congress; “To make all laws which shall be neces- 
sary and proper for carrying into execution the foregoing powers vested by 
this constitution in the Government of the United States, or in any Department 
or officer thereof.” 

To correlate this ostensible reason for the enactment of this measure, it 
would be necessary to embrace earnest and extensive discussions of the social, 
ethical, economic, political and legal concepts pertinent to the problems in- 
volved. As a lawyer, I shall, however limited my remarks, as much as is rea- 
sonably possible, to the legal reasons why this measure should be enacted. 

The legal concept embraced and provided by this measure involves the adop- 
tion of a congressional policy which will permit legal resale price maintenance 
of merchandise which is identified by a trademark, brand, or trade name and 
which is in free and open competition with other articles of the same general 
class distributed in interstate commerce, or is held for sale after shipment in 
commerce, with a view of protecting one’s property rights represented by the 
trademark and the goodwill which it represents, and of eliminating unfair and 
deceptive methods of price competition in the marketplace in the distribution 
of such merchandise. 

The legal concept embraced in this measure is analogous to the concept ex- 
pressed in the State fair trade acts enacted by 45 out of the 48 (now 49) State 
legislatures in the Union, the preamble of which provides: ‘‘An act to protect 
trademark owners, distributors and the public against injurious and uneco- 
nomic practices in the distribution of articles of standard quality under a trade- 
mark brand or name.” 

It might be significant to note here, also that Congress, concerning the subject 
matter of reseale price maintenance, on two separate occasions heretofore 
recognized the problem by providing legislation in order to effectuate the appli- 
cation of the State fair trade acts as far as it may involve interstate commerce. 
In 1936 when it enacted the Miller-Tydings Act to amend the Sherman Anti- 
trust Act and again in 1952 by enacting the McGuire Act an amendment to 
the Federal Trade Commission Act. 

To correlate the experiences in the marketplace under the State fair trade 
acts with the provisions provided for in this measure and the urgency thereof, 
last year before this committee at hearings on H.R. 10527 a bill similar to the 
measure before you, I have in behalf of the proponents filed a statement con- 
sisting of 219 pages detailing in many respects the reasons why Congress should 
consider the favorable enactment of a measure to provide for permissive re 
sale price maintenance of merchandise identified by a trademark, brand, or trade 
name, when such merchandise is in free and open competition with other 
articles of the same general class. 

I respectfully urge members of this committee to examine the material here- 
tofore submitted, and accordingly, I ask leave, by reference, to incorporate 
that material with my present statement. The entire 219-page statement, 
together with my testimony thereon is contained in the report of the House 
hearings before this committee on H.R. 10527 similar in scope with the measure 
now before you. For convenience of the members of this committee I have 
made available several copies of the mimeographed statement, so that when 
I make reference thereto I cite the pages in both prints. 
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Witnesses who have already appeared before this Conunittee, and those who 
will appear after me as proponents of this measure, have and will testify to 
the practical and economic reasons as gleaned from their experiences in the 
marketplace, why this measure is needed in order to promote mass distribution 
of identified merchandise, and why, when fair, equitable and competitive prices 
cannot be legally and effectively maintained in the distribution of such mer- 
chandise in interstate commerce, the marketing of such merchandise is de- 
pressed and the quantity thereof moving in the channels of commerce declines. 

For a more adequate understanding of the problems involved, presented in 
some detail, I respectfully invite your perusal of the material contained in my 
extended statement, appearing on page 15 to page 538, or page 361 to page 380 
inclusive of the printed report of the House hearings on H.R. 10527, entitled 
“The Concepts Involved; (a) Legal and (&) Economic and Social.” And for 
a more detailed examination of the scope and bases, as well as the historical 
background of the resale price maintenance concept before and after the en 
actment of the State fair trade laws, I direct your attention to the material 
coutained in my extended statement, entitled parts 3 and 4 thereof on page 
6S to pages 108 or on page 388 to page 407 of the printed report of the House 
hearings on H.R. 10527 of the 85th Congress, 2d session. 

In our free enterprise economy, up to 1911, resale price maintenance in the 
form provided by the State fair trade acts or in the form provided by this 
measure was legal and proper. However, in 1911 by the U.S. Supreme Court 
decision in the Miles case (Miles Medical Co. v. Park, 220 U.S. 373) the Court 
held that resale price maintenance by contract, or for that matter by any other 
form, unless specifically provided by statute, Constitutes a violation of the 
Sherman antitrust law. 

With the growth of the popularity and acceptance of branded products, and 
the reliance by the consumer on the value and integrity of the product as repre- 
sented by the price, also grew devious Competitive practices to the growing 
detriment of our political, social, and economic institutions. One of these unde- 
sirable trade practices, now prevalent in the marketplace is reflected by the 
method of engaging in selective, predatory, deceptive, and uneconomic price- 
cutting of highly advertised, consumer accepted trademarked products, which 
experience and recent investigations have demonstrated inevitably results in: 

(a) A diminution in the marketing of such products 

(b) A concentration in the field of distribution which is controlled and domi- 
nated by superior and greater capital power. 

(c) A stifling of the benefits of fair and equal opportunities of Competition in 
the marketplace. : 

(d) A toleration of unwarranted injuries and the destruction of property and 
property rights, such as are reflected by the goodwill in trademarks, branos, or 
trade hames. 

(ce) A stiffling of equal opportunities in the marketplace, thereby weakening 
the benefits of the antitrust laws. 

(f) A toleration of tortious interference with established legal aid contrac- 
tual rights and relationships. 

(g) The permission of false, deceptive, and misleading advertising to the dis- 
paragement and defamation of the character of competitors. 

(hk) A contravention of a just and fair order of competitive practices, contrary 
to ethical, social, and economic conduct in serving the consuming public. 

With respect to the effect of selective price cutting of highly advertised trade- 
marked articles below established prices, it is generally agreed by impartial 
observers that such practices in the marketplace are usually initiated ‘and con- 
tinued by a certain few, for the express purpose of enticing Customers from other 
merchants by creating the false and deceptive impression that the pricecutter’s 
economic ability is greater and more efficient that that of his Competitors: and 
that the prices, not only of cut-priced articles but of all articles are more favor- 
ably priced by him than those of his competitors. However the price cutter, in 
fact and from actual experience is not selling on the strength of his own efficiency, 
but on the strength of the years of consistent advertising of the manufacturer, 
who thereby built his goodwill and public acceptance. 

This expanding practice in the marketplace invariably precipitates several 
undesirable and damaging results, foreimost among which are: Disastrousiy un- 
economic price wars: a reluctance on the part of Competitors to feature and sell 
such unprofitable merchandise, thereby bringing about a diminution of the mar- 
keting of such products: the perpetration of en mmwerrente? iniury ond fre: 
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quently a complete destruction of the property rights of the producer of such 
products as is represented in the goodwill attached to the trademark : the promo 
tion of a concentration of distribution among those who can continue the longest 
to absorb the losses sustained in such price wars, because of their greater con- 
centration of capital: and finally end probably most important, such a practice 
stifles and restricts equal opportunities in the marketplace, thereby frustrating 
the benefits of our antitrust laws. The first Victim of this nefarious practice is 
the manufacturer, then the consumer. and ultimately the average small 
tributor. 

On the evils of price cutting in the marketplace, 
asserted, is the statement of Justice Louis D. 
he said : 

“Americans should be under no illusions as to the value or effect of price ent 
ting. It has been the most potent Weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently It is so 
simple, so effective. Far-seeing organized capital secured by this meyns the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain: 
and selling his birthright for a mess of pottage, becomes himself an instrument 
of monopoly.” 

With equal emphasis Justice Oliver Wendell Holmes, in the very cuse which 
held that resale price maintenance Without specific statutory provision to be a 
violation of the Sherman antitrust law. in his dissent opinion said: 

“IT cannot believe that in the long run the public will profit by 
permitting knaves to cut reasonable prices for some ulterior 
own and thus to impair. if not to destroy, 
Which it is assumed it is desirable that the 

Equally apropos, Justice Wilson of the Illinois Supreme Court. i; 
which upheld the constitutionality of the State’s fair trade act, said: 

“It is wholly immaterial whether the individual members of this Court ugree 
with the economic and social philosophy upon which the fair trade act is estab 
lished, and no duty rests Upon Us To pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judi- 
cial function to lecture either the public or business. Neither is it Within the 
province of the court to philosophize concerning economic conditions. In pass- 
ing, however, we cannot help but note that many of the 
enactments, such as the fair trade acts of New York, ¢ 
are resullants brought about because of the failure of the public, and particu- 
larly the business public, to observe those ethical principles which lie at the very 
foundation of fair dealing and business honesty. The shady efforts made by 
sone to obtain an unfair advantage over others are not compatible with good 
citizenship nor in keeping with the best traditions of the law merchant as known 
at the common law. If public opinion cannot check these practices, then busi- 
hess can expect legislatures to attempt to remedy them.” 

To corroborate my assertion that the practice of selective and retaliatory price- 
cutting of trademarked merchandise results in an unwarranted injury and some- 
time a complete destruction of the property rights reflected in the goodwill 
established by the owners of the trademark, I stress the observation of Dr. 
Gordon Siefkin, professor economics and dean of the School of Business Admin- 
istration of Emory University, in this article entitled, “Economic Aspects of 
Retail Price Maintenance” dealing with the effect of price cutting of 
products, asserts among other things that the producer’s activities in 
tiating his product from that of others has incidentally given to any consumers 
standards of quality and other bases. which serve as guides in making their 
choices between items in a given line of merchandise. That the faith ani 
confidence in the manufacturer, and the purchaser’s feeling concerning the 
quality and worth of the item are all additional, but, very important character- 
istics of the branded merchandise. In many people’s minds, as they evaluate 
certain types of merchandise. quality is associated with price, and the mere fact 
may lead to uncertainty in 
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that the price of a given branded article varies 
the consumer’s mind concerning the consistent quality of the item. Dr. Siefkin, 
pursuing his premise on this point, said: 

“Price cutting may lead to doubt concerning quality, reduce sales, as well as 
reduce the number of retail outlets for the brand. The manufacturer who has 
Spent a great amount of money in establishing the good reputation of his firm 
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has created a business asset of great value. At the same time, in establishing 
the consumer acceptance for his brand of a given item, he has provided the 
consumer with some standard or measure (imagined or real) which enables the 
consumer to make his choice with greater confidence and to feel that the pur. 
chase is worth what it costs. Uniformity and stability in the price of a branded 
item may be as important as the level of the price itself in giving the consumer 
contidence that he has made a ‘good buy.’ Consumer doubt concerning the 
quality of an item which has been submitted to price cutting may cause doubt 
to arise concerning the quality of other products bearing the same trademark. 
Thus, the manufacturer’s general reputation and goodwill become involved.” 

To confirm the fundamental premise propounded by Dr. Siefkin on this point, 
the U.S. Supreme Court on several occasions and particularly in the Old Dear- 
born Distributing Co. case (299 U.S. 183) in which case the court unanimously 
upheld the constitutionality of fair trade said: 

“Appellants own the commodity; they do not own the trademark or the good- 
will that the trademark symbolizes. And goodwill is property in a very real 
sense, injury to which, like injury to any other species of property, is a proper 
subject for legislation. Goodwill is a valuable contributing aid to business— 
sometimes the most valuable contributing asset of the producer or distributor 
of commodities. And distinctive trademarks, labels and brands are legitimate 
aids to the creation or enlargement of such goodwill.” 

In another very aptly worded observation, touching this premise the Supreme 
Court of North Carolina in the case of Eli Lilly & Co. v. Saunders, 4 S.E. (2) 
A28 said: 

“In our opening analysis we stress the fact that the producer and seller of a 
branded commodity along with the commodity itself, transfers the use of the 
goodwill, which use is made effectual by the use of the distinguished brand or 
trademark. The quantity of the commodity corporeally passed by the sale is 
always a realtively unimportant item, but the entire goodwill of the producers 
business, with all of its force and effectiveness, is put behind the product in the 
hands of the retailer for use in including consumer purchases, and, conversely, 
the entire goodwill may be appropriated and prostituted by the cutrate dealer 
who uses it, not to promote the sale of the branded commodity, but to increase 
his sale in other commodities. In either case, the entire goodwill is involved, and 
in a very real, if not technical sense, subject to a servitude. On this principle 
there is no sound reason why, under favoring legislation, the parties should 
not be permitted to bargain with reference to the conditions upon which this 
servitude may be imposed, and none why this may not take the form of an agree- 
ment as to the resale price, the maintenance of which is to their fair mutual 
advantage.” 

Accordingly we submit that it is uniformly recognized that it is the duty 
of the legislature, by constitutional imposition, to provide by effective legislative 
enactments, ways and means, of protecting property and property rights in order 
to support and foster the prime aim and object upon which democratic govern- 
ments were established and thrived, namely, the safeguarding of life, liberty, and 
the pursuit of happiness with its corollary, the enjoyment of one’s property 
legitimately and legally acquired, from destruction and unfair invasion by 
others. 

Statesmen, economists, sociologists, and an enlightened judiciary, have in 
unison, since Adam Smith’s time, vehemently preached the generally accepted 
theory that the role of the State is not just that of the policeman. In a grow- 
ing, ever-changing, complex economy, such as has developed in this country, 
particularly in the past 25 years, tending more and more toward monopoly con- 
centration and a dog-eat-dog type of competition, the State must function as an 
economic stabilizer, helping to establish and maintain a balance of forces. The 
legislative function and the law must be a living process which provides a bal- 
ance to changing economic, social, and ethical conditions which arise in the 
marketplace of an acquisitive society. As far back as 1860, Abraham Lincoln, 
emphasizing the role of government, said: “The legitimate object of government 
is to do for the people what needs to be done, that which they cannot by indi- 
vidual effort do at all, or do so well for themselves.” 

With respect to my assertions that selective and predatory price cutting of 
identified merchandise impedes and depresses the benefits of competition in the 
marketplace, thereby resulting in a diminution of equal opportunities as well as 
weaken the purpose and benefits of our antitrust laws, I respectfully direct 
your attention to the material contained in my extended statement on page 28 
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to page 52, entitled ‘Economic and Social Concepts,” or page 368 to page 380, 
both inclusive in the House report of hearings on H.R. 10527, as well as the 
material on page 122 to page 127 of my extended statement, or page 416 to 418 
of the House report, being my refutation to the allegation by the Department of 
Justice, that the price-inaintenance concept as reflected by this measure, and as 
corroborated by the experiences of the State fair trade acts, is inconsistent with 
the basic philosophy of the antitrust laws. 

I believe you will find the material informative and appropriate to a considera- 
tion of the measure before you. Permit me, nevertheless, to stress here that 
economists, legislators, the judiciary, and businessmen, large and small, from 
experience in the marketplace, all recognize without much contention that the 
American free enterprise system operates best in an atmosphere of competition. 
A competition which is fair, effective, and workable and which embraces factors 
which prevent monopoly and concentration in any field of endeavor, encourages 
and maintains freedom of opportunity in the marketplace, prohibits predatory 
practices, and preserves our national economic policy of free enterprise. 

I submit that tolerated practices in the marketplace which countenance false 
and misleading advertising claims, fraudulent and deceptive price comparisons, 
predatory price cutting of established resale prices, loss-leader selling to bait 
customers, and the free and open disparagement of the character of one’s com- 
petitors, will inevitably stifle competition and the benefits thereof to the ultimate 
detriment of the general public welfare. 

It is commanding to note that the U.S. Attorney General Brownell’s Committee 
To Study the Antitrust Laws (report released in April 1955), vehemently asserts 
the following premises concerning the application and value of competition in 
the marketplace. 

(a) The general objective of the antitrust laws is the promotion of competi- 
tion in open markets and to secure equality of opportunity. 

(b) That the heart of our national economic policy has long been faith in the 
value of competition. 

(c) That effective competition must be a workable competition as compared 
with pure and perfect competition. 

(d@) That public policy cannot afford to be indifferent to the elimination of 
competition within an industry. 

(e) That good public policy is founded on the economically sound assump- 
tion that competition will on the average result in much more progressiveness 
and efficiency than monopoly. 

(f) That there should be no predatory .preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without regard 
to their efficiency, or at least to place them under serious handicaps irrelevant 
to this efficiency. 

(g) The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers. 

(h) That competition must also do a social job as well. 

(i) That the major economic aspects of workable competition are those factors 
which prevent monopoly ; encourage the freedom of opportunity for entry of new 
rivals, and that the cost of entry into the competitive area should not be imprac- 
tically high; independence of the rivals entering an industry ; and industry shall 
be free from predatory practices. 

To corroborate my assertions on this point bear with me when I again refer 
you to the following pointed U.S. Supreme Corut decisions: 

Clark Distilling Co. v. Western Md. Ry. Co., 242 U.S. 311 (1917). 
Kentucky Whip & Collar v. Ill. Central R.R. Co., 299 U.S. 334 (1987). 
Brooks v. U.S. 267 U.S. 482. 

International Shoe Co. vy. Washington, 325 U.S. 310 (1945). 
Prudential Insurance Co. v. Benjamin, 328 U.S. 408 (1946). 

Rice v. Santa-Fe Elevator Corp., 331 U.S. 218 (1947). 

In the Brooks decision, on this point the U.S. Supreme Court said: 

“Congress can certainly regulate interstate commerce to the extent of for- 
bidding and punishing the use of such commerce as an agency to promote im- 
morality, dishonesty, or the spread of any evil or harm to the people of other 
States from the State of origin. In doing this it is merely exercising the police 
power, for the benefit of the public, without the field of interstate commerce.” 
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In Rice v. Santa-Fe Elevator Corp., 331 U.S. 218 (1947), the Supreme Court 
construing the U.S. Warehouse Act by which Congress terminated the dual 
system of regulation provided by the original act and substituted an exclusive 
system of Federal regulation of warehouses licensed under the Federal act, 
with reference to the subjects covered thereby, except to the extent that express 
exceptions in the Federal act subject certain phases of the business to State 
regulation. 

In this case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them (warehouses), share the task with the States, or adopt as Federal policy 
the State scheme of regulation (citing Prudential Insurance Co. vy. Benjamin, 
328 U.S. 408). 

“As was held by the U.S. Supreme Court in So. Pacific v. Arizona, that in 
enacting legislation within its constitutional authority over interstate commerce, 
Congress will not be deemed to have intended to strike down a State statute 
designed to protect the health and safety of the public unless its purpose to do so 
is clearly manifested; or unless the State law in terms or in its practical ad- 
ministration, conflicts with the act of Congress or plainly and palpable infringes 
its policy. 

“The lawmaking bodies in the past endeavored to promote free competition 
by laws aimed at trusts and monopolies. The consequent interference with 
private property and freedom of contract has not availed with the courts to set 
these enactments aside as denying due process. Where the public interest was 
deemed to require the fixing of minimum prices, that expedient has been sus- 
tained. If the lawmaking body within its sphere of government concludes that 
the conditions or practices in an industry make unrestrictel competition an inade- 
quate safeguard of the consumer’s interest, produce waste harmful to the public, 
threaten ultimately to cut off the supply of a commodity needed by the public, or 
portend the destruction of the industry itself, appropriate statutes passed in an 
honest effort to correct the threatened consequences may not be set aside because 
the regulation adopted fixed prices reasonably deemed by the legislature to be 
fair to those engaged in the industry and to the consuming public.” 

The Federal Commission Trade Commission in 1948 in one of its periodic 
reports to Congress voiced grave fears over corporate growth and concentration 
when it said: 

“No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulimately 
take over the country, or the Government will be impelled to step in and impose 
some form of direct regulation in the public interest.” 

President Grover Cleveland, back in 1896, in his annual message to Congress 
declared : 

“Another topic in which our people rightfully take a deep interest may be 
here briefly considered. I refer to the existence of trusts and other huge 
aggregations of capital, the object of which is to secure the monopoly of some 
particular branch of trade, industry, or commerce, and to stifle wholesome 
competition. When these are defended, it is usually on the ground that though 
they increase profits, they also reduce prices, and thus may benefit the public. 
It must be remembered, however, that a reduction of prices to the people is 
not one of the real objects of these organizations, nor is their tendency neces- 
sarily in that direction. If it occurs in a particular case it is only because 
it accords with the purposes of interests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush 
out individual intelligence and to hinder or prevent the full use of human 
faculties and the full development of human character. Through them the 
farmer, the artisan, and the small trader are in danger of dislodgment from 
the proud position of being each his own master, watchful of all that touches 
his country’s prosperity, in which he has an individual lot, and interested in 
all that affects the advantages of business of which he is a factor, to be relegated 
to the level of a mere appurtenance to a great machine, with little free will, 
with no duty but that of passive obedience, and with little hope or opportunity 
of rising in the scale of responsible and helpful citizenship. * * * Whatever 
may be their economic advantages, their general effect upon personal character, 
prospects, and usefulness cannot be otherwise than injurious.” 
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President Dwight D. Eisenhower, in 1953, upon the appointment by U.S. 
Attorney General Brownell’s National Committee To Study the Antitrust Laws, 
expressed the hope that this group would— 

“* * * provide an important instrument to prepare the way for modernizing 
and strengthening our laws to preserve the American free enterprise against 
monopoly and unfair competition.” 

We therefore submit that in areas where the marketplace is free from unfair 
methods of competition, so that equal opportunities are available for the small 
as well as the large, small business enterprise is strong and small businessmen 
are prosperous. In such communities the level of civic welfare, people’s standard 
of living, their interest in civic projects, such as health, recreation, education, 
and well-being all tend to be on a somewhat higher level. 


Consumer’s concern in resale price maintenance of branded merchandise 


Equally as important, if not even more so, to the members of this committee 
as Well as to legislators generally, is how well the provisions of this measure 
contribute to the welfare of the consumer, that is the general public. 

The classic excuse for the few lurist-type merchants to engage in loss-leader 
selling and the accompanying deceptive practices now rampant in the market- 
place, is their tender and charitable concern for the consumer. And in support 
of their contention clamorously urge that— 

“Effective enforcement of this measure will impair competition at all levels 
of production and distribution.” 

“That this measure permits price fixing by private persons for their own 
pecuniary interest without consideration for the consumer and that such prices 
would not be tested for reasonableness by any instrumentality publie or private.” 

“That resale price maintenance as is exemplified by the State fair trade acis 
and as embodied in this measure, will restrict the passing on probable price 
reductions made possible by the more efficient distributor.” 

In my extended statement in support of H.R. 10527, in the last Congress, I 
believe we have adequately refuted these contentions. Accordingly, your at- 
tention is respectfully directed to the material of the siatement on page 130 
as item (D), on page 157 as item (E), and on page 147 as item (11), and 
correspondingly in the printed House report of the hearings on H.R. 10527 on 
pages 419, 422, and 426. 

To further support and corroborate the proponents position with respect to 
the contribution of this measure to the welfare of the consumer generally, I 
take the liberty to quote several paragraphs from an article entitled “Economic 
Aspects of Resale Price Maintenance,” by Dr. Gordon Siefkin, professor of 
economics, and dean of the School of Business Administration of Emory Uni- 
versity, particularly as far as it concerns consumers in the marketplace. 

“The present examination of some of the economic aspects of resale price 
maintenance is based on a rather careful study of the more readily available 
discussions of the fair trade laws as found in reports of Federal Government 
agencies, in congressional hearings and reports, in trade association literature, 
in periodicals, learned journals, and books dealing with marketing institutions 
and price policies. The conclusion reached is that a number of the contentions 
concerning the detrimental effects of resale price maintenance on the public are 
not supported by the facts. Certain other conclusions of those who vigorously op- 
pose resale price maintenance are not as obvious as they may first appear to be. 
They are at least open to serious question and remain definitely debatable on 
economic grounds. Lastly, there are a number of situations in which resale 
price maintenance, as it can or actually does work in practice, can benefit certain 
segments of business or the consuming public, without unreasonably prejudicing 
the interests of other segments. Moreover, certain aspects of resale price main- 
tenance can conceivably operate in a manner beneficial to all groups.” 


Consumers and producers are the same people 


“In analyzing the economic nature and possible impacts of resale price main- 
tenance, it must be borne in mind that economic society is not divided into mutu- 
ally exclusive groups whose interests are necessarily and inevitably diametri- 
cally opposed one to the other. For purposes of analysis and to eliminate con- 
fusion which might come from trying to consider all at once the many factors 
which are parts of a complex society made up of interdependent members, we 
study people as laborers, as employers, as consumers, as retailers, or in any 
one of a number of other different roles which the individual may occupy. How- 
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ever, in fact, the individual is a number of things at the same time and must 
be recognized as such. 

“A simple mvdel may be the only way to begin an analysis of a complex situa- 
tion. However, the conclusions can be very misleading as guides in actual prac- 
tice if the model is confused with reality. Although the consumer and his in- 
terests are frequently discussed in terms which suggest that he is one who oe- 
cupies no other economic role than that of purchaser of goods and services in 
the market, actually he is an ‘income spender’ only because he is also an ‘income 
receiver.’ Conversely, it is true that the person who makes his living producing 
goods and services, as an employer or employee, in business or industry, is an 
‘income receiver’ only because he is also an ‘income spender.’ As an ‘income 
spender’ or consumer, he creates a demand for goods and services. Production 
of goods and services generates income which enables the recipient to be an effee- 
tive demander of goods and services in his capacity as a consumer. Thus, the 
business system is one in which dollars flow in a circular manner making a great 
complex of interdependent parts.” 


People’s interest in their role as consumers is not dominant 


“The ‘public,’ whose welfare is to be promoted by public policies in the busi- 
ness and economic sphere, is not exclusively the consuming public but also the 
public in its role as members of the business community engaged in producing 
and selling goods and services. Indeed, there is a considerable amount of 
evidence which suggests that people ordinarily are more concerned with their 
welfare as producers and in public policy which aids them in their capacity as 
income earners than they are in the policies aimed at improving their welfare 
as income-spending consumers. 

“It is sometimes stated that in consideration of public business and economic 
policy the voice of the consumer is seldom heard and that the consumer inter- 
ests are ineffectively represented. The implication is that ‘all of the other 
people’ who have an interest in a proposal are effectively represented but that 
‘the poor consumer’ is not organized to present his point of view effectively—as 
if the consumer were an altogether different person from any of the others whose 
interests are being represented. Would the situation not be stated more in ac- 
cord with the facts if it were pointed out that the citizen who is at the same 
time an income earner and an income spender, has merely indicated his greater 
interest in how a proposed public policy may affect him in his role as a producer 
than in his capacity as a consumer? 

“The fact that there are not many well-organized and highly articulate con- 
sumer organizations to present the income-spender’s point of view is not a 
sufficient explanation. In this country, certainly there are great talents for or- 
ganization, and the ease of communication makes it possible to effect an organiza- 
tion for nearly any purpose in which a number of people may be interested. The 
relatively slow growth of general consumer cooperatives in this country illus- 
trates the point. The fact that the consumer cooperative movement has as one of 
its functions the conduct of continuous ‘missionary’ types of promotional ae- 
tivity, to enlist consumer interest initially and to hold consumers in the move- 
ment, suggests that most people do not consider themselves first as consumers. 

“Improvemeut in the efficiency with which goods are produced in a country 
ean be passed on to members of society in one of two ways. Wages and other 
forms of income can be held at the previous level and the benefits of improved 
efficiency reflected in lower prices for goods. The other alternative is for prices 
to be held at their previous level while wages and other types of income are 
raised. Either arrangement results in the distribution of more goods for the 
satisfaction of consumer desires. Most of the bargaining and the choices which 
are made having a bearing on which of the two alternatives shall be se- 
lected indicate that in this country increased income, rather than lower consumer 
prices, are the most desired goal. Trade unions, for example, ordinarily ap- 
pear to press their claims for increased wages with much greater vigor than they 
exhibit when representing the interest of their members as consumers.” 


“Public interest” may include interests of business 


“Once it becomes clear that the consuming public is made up of the same 
people whose livings are earned in retailing, manufacturing, and other phases 
of business activity, the problem of evaluating a proposed public economic and 
business policy to determine if it is in ‘the public interest’ becomes one of 
examining how the policy may affect the balance between the public’s interests 
in its role as consumers on the one hand and in its role as producers in a profit- 
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motivated system on the other. It should not be necessary or appropriate that 
the wisdom or folly of a public economic or business policy be judged on the 
assumption that the gains or benefits accruing to the public, or a segment of 
the public, as producers and income earners must be at the expense or detriment 
of the public in its role as income spenders or consumers. 

“The kind of interdependence which has been suggested above is reflected 
in the statement that ‘what is good for the country is good for business.’ 
This is perhaps a somewhat broader concept than that suggested by the phrase 
that ‘what is good for business is good for the country.’ However, once the 
interdependence of income earning and income spending is recognized, there is 
no antisocial attitude involved in the view that ‘what is bad for business is 
bad for the country.’ 

“A great number of the results which opponents of resale price maintenance 
have suggested as following inevitably from the fair trade laws would be 
inevitable only if the conditions assumed by the economic theory upon which 
their analysis is based are, in fact, reproduced in the market. As more infor- 
mation becomes available concerning the actual operation of business and 
economic forces in the market, there is an increasing hesitancy to assume that 
the forces actually operating in the market will give the same results as price 
theory would suggest. ‘The quest for useful generalizations about how business- 
men do and should set prices continues. This quest has not been very fruitful 
so far because we know so few of the basic facts upon which to base such general- 
izations * * * pricing theory is of some help, but not much. It tells the facts 
which are relevant and how these should be analyzed by profit-miximizing 
individuals or firms. As an aid to understanding behavior, however, it has 
serious shortcomings. Businessmen’s conceptions of the relevant facts are often 
not ‘‘what they should be.”” Measurements of the relevant facts are often neces- 
sarily and significantly imprecise; * * * rivals and consumers often do not 
have the prescribed system of values for behavior assumed in the theory. 
Finally, businessmen are ofter motivated by the desire for things other than 
maximum profits’ (James H. Lorie, associate professor of marketing, School of 
Business, University of Chicago, in the Journal of Business, July 1954, p. 179).” 


A manufacturer's goodwill and reputation for quality may be related to price 
of his product 


“One aspect of fair trade law discussion relates to the goodwill and reputation 
which a manufacturer may have established for his trademark. Some manu- 
facturers feel that their reputations and the quality which is associated with 
their products in the minds of consumers are related to the selling price of the 
product. Because quality is associated with price, they feel that departures from 
the standard price may reduce consumer confidence in the quality of the product 
and even reduce the volume of sales immediately or at least in the long run. 
In these cases, resale price maintenance is considered as vital if consumer con- 
fidence in the worth and quality of the item is to be preserved. 

“Other manufacturers may not feel that price cutting will damage their 
reputations or the public’s opinion as to the quality of their products. Here it 
is difficult and probably unwise to generalize. Some types of products lend 
themselves to the establishment of qualitative differences related to price, 
others do not. Some manufacturers elect to disregard the quality consideration 
and choose to compete almost entirely on the basis of price, or to seek to maintain 
their reputations for quality without reference to price. 

“It is sometimes contended that surely the consumer is intelligent enough 
to recognize that price and quality may not be closely correlated and that a 
cut price does not necessarily mean depreciation in quality. Here again it 
must be borne in mind that sweeping generalizations may not be valid. The fact 
is that some manufacturers do believe that abnormal price cutting tends to 
depreciate the value of their products in the consumer’s mind, and that the 
consumer may conclude he has been cheated when he paid higher prices for 
those products in the past. .In the absence of compelling evidence to the con- 
trary, the manufacturer’s own assessment of his situation is probably as reliable 
as any other. The same view was expressed by Prof. James A. Rahl of the 
Northwestern University School of Law. ‘It is sometimes said that these manu- 
facturers are wrong in believing this price cutting hurts goodwill, but I am 
inclined to think that they are the best judges of that problem’ (statement 
prepared by Professor Rahl for hearings before the Antitrust Committee of 
the Committee on the Judiciary, House of Representatives, 82d Cong., 2d sess., 
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ever, in fact, the individual is a number of things at the same time and must 
be recognized as such. 

‘A simple model may be the only way to begin an analysis of a complex situa- 
tion, However, the conclusions can be very misleading as guides in actual prac- 
tice if the model is confused with reality. Although the consumer and his in- 
terests are frequently discussed in terms which suggest that he is one who oc- 
cuples no other economic role than that of purchaser of goods and services in 
the market, actually he is an ‘income spender’ only because he is also an ‘income 
receiver,’ Conversely, it is true that the person who makes his living producing 
goods and services, as an employer or employee, in business or industry, is an 
‘Income receiver’ only because he is also an ‘income spender.’ As an ‘income 
spender’ or consumer, he creates a demand for goods and services. Production 
of goods and services generates income which enables the recipient to be an effeec- 
tive demander of goods and services in his capacity as a consumer. Thus, the 
business system is one in which dollars flow in a circular manner making a great 
complex of interdependent parts.” 

People’s interest in their role as consumers is not dominant 

“The ‘public,’ whose welfare is to be promoted by public policies in the busi- 
ness and economic sphere, is not exclusively the consuming public but also the 
public in its role as members of the business community engaged in producing 
and selling goods and services. Indeed, there is a considerable amount of 
evidence which suggests that people ordinarily are more concerned with their 


welfare as producers and in public policy which aids them in their capacity as ° 


income earners than they are in the policies aimed at improving their welfare 
as income-spending consumers. 

“It is sometimes stated that in consideration of public business and economic 
policy the voice of the consumer is seldom heard and that the consumer inter- 
ests are ineffectively represented. The implication is that ‘all of the other 
people’ who have an interest in a proposal are effectively represented but that 
‘the poor consumer’ is not organized to present his point of view effectively—as 
if the consumer were an altogether different person from any of the others whose 
interests are being represented. Would the situation not be stated more in ac- 
cord with the facts if it were pointed out that the citizen who is at the same 
time an income earner and an income spender, has merely indicated his greater 
interest in how a proposed public policy may affect him in his role as a producer 
than in his capacity as a consumer? 

“The fact that there are not many well-organized and highly articulate con- 
sumer organizations to present the income-spender’s point of view is not a 
sufficient explanation. In this country, certainly there are great talents for or- 
ganization, and the ease of communication makes it possible to effect an organiza- 
tion for nearly any purpose in which a number of people may be interested. The 
relatively slow growth of general consumer cooperatives in this country illus- 
trates the point. The fact that the consumer cooperative movement has as one of 
its functions the conduct of continuous ‘missionary’ types of promotional ac- 
tivity, to enlist consumer interest initially and to hold consumers in the move- 
ment, suggests that most people do not consider themselves first as consumers, 

“Improvement in the efficiency with which goods are produced in a country 
can be passed on to members of society in one of two ways. Wages and other 
forms of income can be held at the previous level and the benefits of improved 
efficiency reflected in lower prices for goods. The other alternative is for prices 
to be held at their previous level while wages and other types of income are 
raised. Either arrangement results in the distribution of more goods for the 
satisfaction of consumer desires. Most of the bargaining and the choices which 
are made having a bearing on which of the two alternatives shall be se 
lected indicate that in this country increased income, rather than lower consumer 
prices, are the most desired goal. Trade unions, for example, ordinarily ap- 
pear to press their claims for increased wages with much greater vigor than they 
exhibit when representing the interest of their members as consumers.” 


“Public interest” may include interests of business 


“Once it becomes clear that the consuming public is made up of the same 
people whose livings are earned in retailing, manufacturing, and other phases 
of business activity, the problem of evaluating a proposed public economic and 
business policy to determine if it is in ‘the public interest’ becomes one of 
examining how the policy may affect the balance between the public’s interests 
in its role as consumers on the one hand and in its role as producers in a profit 
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motivated system on the other. It should not be necessary or appropriate that 
the wisdom or folly of a public economic or business policy be judged on the 
assumption that the gains or benefits accruing to the public, or a segment of 
the public, as producers and income earners must be at the expense or detriment 
of the public in its role as income spenders or consumers. 

“The kind of interdependence which has been suggested above is reflected 
in the statement that ‘what is good for the country is good for business.’ 
This is perhaps a somewhat broader concept than that suggested by the phrase 
that ‘what is good for business is good for the country.’ However, once the 
interdependence of income earning and income spending is recognized, there is 
no antisocial attitude involved in the view that ‘what is bad for business is 
bad for the country.’ 

“A great number of the results which opponents of resale price maintenance 
have suggested as following inevitably from the fair trade laws would be 
inevitable only if the conditions assumed by the economic theory upon which 
their analysis is based are, in fact, reproduced in the market. As more infor- 
mation becomes available concerning the actual operation of business and 
economic forces in the market, there is an increasing hesitancy to assume that 
the forces actually operating in the market will give the same results as price 
theory would suggest. ‘The quest for useful generalizations about how business- 
men do and should set prices continues. This quest has not been very fruitful 
so far because we know so few of the basic facts upon which to base such general- 
izations * * * pricing theory is of some help, but not much. It tells the facts 
which are relevant and how these should be analyzed by profit-miximizing 
individuals or firms. As an aid to understanding behavior, however, it has 
serious shortcomings. Businessmen’s conceptions of the relevant facts are often 
not ‘what they should be.’”” Measurements of the relevant facts are often neces- 
sarily and significantly imprecise; * * * rivals and consumers often do not 
have the prescribed system of values for behavior assumed in the theory. 
Finally, businessmen are ofter motivated by the desire for things other than 
maximum profits’ (James H. Lorie, associate professor of marketing, School of 
Business, University of Chicago, in the Journal of Business, July 1954, p. 179).” 


A manufacturer's goodwill and reputation for quality may be related to price 
of his product 


“One aspect of fair trade law discussion relates to the goodwill and reputation 
which a manufacturer may have established for his trademark. Some manu- 
facturers feel that their reputations and the quality which is associated with 
their products in the minds of consumers are related to the selling price of the 
product. Because quality is associated with price, they feel that departures from 
the standard price may reduce consumer confidence in the quality of the product 
and even reduce the volume of sales immediately or at least in the long run. 
In these cases, resale price maintenance is considered as vital if consumer con- 
fidence in the worth and quality of the item is to be preserved. 

“Other manufacturers may not feel that price cutting will damage their 
reputations or the public’s opinion as to the quality of their products. Here it 
is difficult and probably unwise to generalize. Some types of products lend 
themselves to the establishment of qualitative differences related to price, 
others do not. Some manufacturers elect to disregard the quality consideration 
and choose to compete almost entirely on the basis of price, or to seek to maintain 
their reputations for quality without reference to price. 

“It is sometimes contended that surely the consumer is intelligent enough 
to recognize that price and quality may not be closely correlated and that a 
cut price does not necessarily mean depreciation in quality. Here again it 
must be borne in mind that sweeping generalizations may not be valid. The fact 
is that some manufacturers do believe that abnormal price cutting tends to 
depreciate the value of their products in the consumer’s mind, and that the 
consumer may conclude he has been cheated when he paid higher prices for 
those products in the past. .In the absence of compelling evidence to the con- 
trary, the manufacturer’s own assessment of his situation is probably as reliable 
as any other. The same view was expressed by Prof. James A. Rahl of the 
Northwestern University School of Law. ‘It is sometimes said that these manu- 
facturers are wrong in believing this price cutting hurts goodwill, but I am 
inelined to think that they are the best judges of that problem’ (statement 
prepared by Professor Rahl for hearings before the Antitrust Committee of 
the Committee on the Judiciary, House of Representatives, 82d Cong., 2d sess., 
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on ‘Resale Price Maintaince,’ Feb. 7, 1952, serial No. 12, ‘Study of Monopoly 
Power,’ p. 200. This source hereafter will be referred to simply as ‘Study of 
Monopoly Power’).” 


Orderly markets are related to consumer confidence in products 

“Our entire modern market structure and system of mass production and 
distribution is closely related to the goodwill and reputation which firms estab- 
lish and to the confidence which consumers come to place in the trademark ag 
evidence of the quality and worth of products. Modern techniques and processes 
of production and the very complicated nature of some popular consumer items 
make it impossible for the consumer himself to know or to secure understandable 
information in all cases concerning the quality of the goods he buys. Production 
for national markets which has made for large output and lower prices eliminates 
the personal artisan-customer relationship and the confidence which was built 
on such personal acquaintanceship in the days when production was almost 
entirely for local use. Most retail outlets carry so many items that neither 
the proprietor nor his clerks, can have complete information concerning quality 
and specifications. Mass retail methods and the relatively unskilled selling force 
which is usually available make it impossible for many retail outlets to give 
the customer the information necessary to establish his complete confidence in 
the quality of the product which is being purchased. For these reasons, in cer- 
tain lines of merchandise, the brand reputation becomes increasingly impor- 
tant, and consumer acceptance of brands has therefore increased. The con- 
sumer would be at a complete loss without some knowledge of the producer or 
the product, or some confidence in the trademark or in the retailer.” 

“This has given us really two systems of retailing. One is based on the repu- 
tation and warranty of the store. Customers are attracted because of the 
firm’s success in establishing over the years a reputation for good merchandise 
and fair dealing. The private brands which some large stores carry and pro- 
mote gain consumer acceptance because they are supported by the prestige, the 
reputation, and the trademark of the store itself. 

“The other system of retailing is largely based on the reputation of the manu- 
facturer of the items being sold. The customer is ‘presold’ before he enters the 
store. He purchases a well-known product on the reputation of the manu- 
facturer. The item is identified by trademark and is warranted by the 
producer. 

“Retailing establishments actually use both of the systems described above 
side by side. However, the manufacturer must follow a single policy. If he is 
to sell on his own reputation he must build that reputation and establish his 
trademark as something meaningful in the minds of the prospective purchaser. 
The reputation and goodwill of the manufacturer must be maintained if he is 
to secure and continue to have the support of an adequate dealer organization 
for stocking and promoting the sale of his particular brands. 

“Tt is true that the branding of merchandise, advertising, sales promotion, 
and other activities, which build confidence in a manufacturer and in the qual- 
ity of the merchandise bearing his trademark, are designed to create demand 
for the particular brand by differentiating it from other merchandise of the 
same kind. However, at the same time, these business practices serve a useful 
social purpose. In the purchase of some types of commodities the consumer 
would be at a complete loss if he were faced with completely undifferentiated 
merchandise produced by completely unknown manufacturers. He would have 
no confidence in the quality of his purchases. He would be completely uncertain 
as to the value and worth of the item. Value, worth, and many aspects of what 
is generally known as quality, are all subjective attributes of a product. They 
are nonetheless real and ours would be a much more chaotic marketplace with- 
out the assurance and confidence which the consumer enjoys as a result of his 
opportunity to make a choice between products which, in his mind, have defi- 
nitely identifiable characteristics of quality. That these quality characteristics 
may have been established through advertising and other promotional activi- 
ties of manufacturers does not necessarily make them less real for the con- 
sumer.” 


Consumer has wide choice of brands and prices 

“An examination of consumer reports buying guides reveals the wide choice 
which the consumer has not only with respect to brands but also with respect 
to range of prices. The following brief list illustrates the point: 

1. Silverware: plated and sterling, 67 brands ranging from $21.50 to 
$69.75. 
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“2, Face powder: 56 brands, ranging from 9 cents to $1.20 per ounce. 

“3. Laundry soap flakes: 51 brands, ranging from 28.3 to 69.3 cents per 
pound dry soap content. 

“4, Toilet soaps: 76 brands, ranging from 32 to $10.50 per pound dry 
weight. 

“5. Fountain pens: gold and steel points, 16 brands ranging from 69 cents 
to $12.50. 

“6, Silver polish: paste and liquid, 17 brands ranging from 1.8 to 12.5 
cents per pound. 

“7, Portable typewriters: Nine brands, ranging from $76.85 to $119.67. 

“8. Electric toasters: automatic and nonautomatic, 23 brands, ranging 
from $1.98 to $24.50. 

“9. Washing machines: ranging from nonautomatic to automatic, 31 
brands ranging from $92.95 to $399.95. 

“10. Electric irons: 17 national and 22 private brands, ranging from 
$3.45 to $21.90. 

“11. Electric mixers: Nine national and six private brands, ranging from 
$18.75 to $76.41. 

“12. Electric shavers: 10 national and 1 private brand, ranging from 
$15.50 to $39.75. 

“Thus, when we see many brands of each commodity, some of them fair 
traded, and some of them not, and when we see each of these commodities avail- 
able over a wide range of prices, it seems legitimate to raise some question as 
to the validity of the contention that resale price maintenance inevitably gives a 
condition of monopoly in which the consumer has no choice, In fact he not 
only has a number of brands from which to choose at varying prices, but in 
many cases a choice also between several price lines of a given commodity all 
produced by the same manufacturer under the same trademark. 

“An analysis of the condition which actually exists in the retail market 
throws considerable suspicion on the sweeping generalizations that resale price 
maintenance eliminates competition between retailers.” 

“Tt is important to bear in mind that many types of commodity do not lend 
themselves to resale price maintenance. This fact was pointed out very clearly 
in the Federal Trade Commission's 1945 ‘Survey of Resale Price Maintenance.’ 
This fact and the additional fact that no shop stocks fair traded items exclusively 
leaves wide latitude for retailers to compete against one another on a price basis. 
That one brand may be fair traded does not keep the retailer from attracting 
customers by cutting prices of non-fair-traded merchandise. If the retailer be 
more efficient than his competitors or if he chooses to provide fewer consumer 
services in order to hold down his costs, the consumer can be compensated and 
the retailer’s competitive position strengthened through his quoting even lower 
prices on non-fair-traded items than he would quote otherwise.” 


Resale price maintenance does not eliminate benefits consumer receives from 
competition—may increase them 


“Resale price maintenance is compatible with the kind of competition from 
which the consumer benefits. Under certain circumstances and with respect to 
certain types of commodity, it is conceivable that absence of resale price main- 
tenance could make a situation less favorable to the consumer. 

“Tt is important that the consumer have alternatives from which to choose. 
One of the objections to monopoly is that it tends to limit such consumer alter- 
natives. Price cutting on a brand of merchandise may cause some retail outlets 
to discontinue that particular brand. To the extent that the price cutting 
reduces the number of brands from which the consumer can choose when he 
enters a given retailing establishment, it has imposed on-the-spot limitations 
on consumer choice. Even in shops which are price cutting a brand, there may 
be a tendency to hold back the brand because it is less profitable and to switch 
the customer to another brand. The practical result can be that the public is 
un: ble to make as free and unhampered a choice between as wide a variety of 
alternatives, branded and unbranded, as would otherwise be the case. 

“In yet another way, it may be possible for resale price maintenance to 
insure the consumer a greater variety of choice when he enters a store. Some 
smaller manufacturers of less well known brands do not have the resources to 
engage in vigorous advertising to gain consumer acceptance. It may be that the 
only way such a manufacturer can bet his brand on the shelves of the retail 
shop, thereby giving the consumer one more brand from which to choose, is by 
fair trading so that dealers, being assured a fair margin on the item, will carry 
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it. Thus, resale price maintenance may aid the consumer to the extent that it 
encourages a larger number of retail outlets to carry a given brand and to the 
extent that it encourages these outlets also to carry a larger assortment of 
brands in a given line of merchandise. 

“Consumer interests are served by having available in the shop not only those 
items which have a relatively rapid rate of turnover but also types of merchan- 
dise for which the demand is more infrequent and on which the turnover 
therefore is much slower. It costs money to stock slow turnover items. The 
retailer may be encouraged to do so only if his margin on the slow item is high 
or if rapid turnover items are profitable enough to subsidize somewhat the 
slower moving lines. Price cutting is usually focused on types of commodities 
which have a rapid turnover. To the extent that the established retailer cuts 
prices to meet competition on fast-moving items or that he may give up or fail 
to push price-cut items because they no longer give him an adequate margin— 
he is less able to subsidize slower moving merchandise of the type which 
consumers may want very seldom but which they want very badly at certain 
times. Thus, price cutting of one commodity may mean higher prices on other 
commodities. What may be one consumer’s gain in buying the price-cut products 
can be another consumer’s loss in paying higher than normal prices for less 
frequently demanded types of merchandise. 

“In summary, the argument that resale price maintenance causes the manufac- 
turer to set the price at a high level sufficient to give adequate margin for 
the least efficient retailer does not appear to be supported by the available figures 
on the levels at which fair trade prices have actually been set. Furthermore, 
on theoretical grounds, it is difficult to understand why a manufacturer necessar- 
ily in all cases would run the risk of pricing his brand out of the market by 
establishing a profit umbrella for every retailer regardless of efficiency. Lastly, 
resale price maintenance does not eliminate all channels through which the very 
efficient merchandiser can pass benefits of his efficiency on to the consumer in 
the form of lower prices for some of the items which he sells.” 

To further substantiate proponents position with respect to the effect of 
resale price maintenance as far as it concerns consumers, may I please direct 
your attention to that part of my extended statement in which I present the 
experiences of Great Britain with resale price maintenance as gleamed from the 
report of an investigating committee sponsored by its board of trade as reported 
to the English Parliament in June 1949 excerpts of which appear on pages 71 to 
84 inclusive, correspondingly on pages 390 to 398 in printed House report on 
hearings of H.R. 10527. With reference to the consumer at page 78, on page 
394 of printed report, is summarized the testimony of consumers as follows: 

“The consumer.—Some of the evidence given by manufacturers and distribu- 
tors referred directly to benefits which consumers derived from resale price 
maintenance and to their alleged likes and dislikes. We made a special effort, 
therefore, to find out at first hand what ordinary shoppers thought about fixed 
retail prices. 

“It is notoriously difficult to discover anything which can be confidently 
described as the collective view of the shopping public, but we had discussions 
with representatives of three national women’s organizations. The members of 
these organizations are drawn from different sections of our society and in 
each case their representatives took steps to find out the views of as many of 
the members as possible. We think that it is desirable to record their views 
and in doing so we wish to express our great appreciation of the helpful spirit 
in which the evidence was presented to us. 

“These witnesses were unable to determine whether fixed prices were 
altogether fair, but they stated strongly and unanimously that fixed retail 
prices afforded them certain marked advantages. We have already noted the 
preference for branded articles with their guarantee of standard quality: they 
also told us without exception that in their view branded articles should carry 
a fixed retail price. They stated that it was a convenience to know in advance 
what an item or a group of items would cost and that it made it easier to plan 
and check household expenditure. This applied to the normal shopping round; 
a ‘bargain hunting’ expedition was a different matter and its risks were rec- 
ognized and accepted. What the household shopper normally seeks to secure 
is quality, in the sense of value for money. We were told that articles offered 
for less than the normal price were often suspected of being in poor condition; 
the degree of suspicion would vary according to the circumstances and would be 
reduced if an explanation for the price reduction were forthcoming. Some of 
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our witnesses acknowledged a different attitude in times of depression when 
the lowest priced articles were sought regardless of quality or condition and 
‘eut price’ shops in certain areas were eagerly patronized.” 

It is illuminating to note that this board of trade report in its conclusions 
and recommendations at page &3 or page 397 of printed House report, proposes 
the following: 

“Conclusions and recommendations.—In arriving at our conclusions we have 
drawn a distinction between the fixation and maintenance of resale prices by 
an individual manufacturer and the collective administration of resale price 
maintenance schemes. The effects upon the public interest of these two methods 
of maintaining prices and their impact on the economy are, in our opinion, 
different. 

“We take the view that the manufacturer of a branded article remains re- 
sponsible for the quality of the goods sold under his own brand; he cannot, 
therefore, be indifferent to the terms on which his goods are sold to the public. 
Our evidence has shown that well-known branded articles are particularly liable 
to be used as loss leaders by distributors and we are satisfied that their use in 
this way has not brought any permanent advantage to manufacturers, distrib- 
utors, or the shopping public as a whole. Resale price maintenance offers a 
convenient means of protecting brands against misuse by distributors in this 
or other ways. 

“We recommend that no action should be taken which would deprive an indi- 
vidual producer of the power to prescribe and enforce resale prices for goods 
bearing his brand. 

“Accordingly we submit that public policy demands the uniform protection 
of the entire population both as producers and consumers, and it is contrary 
to public policy to attempt to protect the consumers at the expense of the pro- 
ducers, for there is no distinction between them, and any such cost is paid by 
the consumers themselves who constitute the producing public.” 

This premise is in line with the pronouncement of the Ohio State Supreme 
Court when back in 1892 in the case of State of Ohio v. Standard Oil Co., 49 
Ohio St. 137, said: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a republic; and it 
should be as much the policy of the laws to multiply the numbers engaged in 
independent pursuits or in the profits of production, as to cheapen the price 
to the consumer.” 

To further maintain our conclusion that, permissive resale price maintenance 
such as is reflected by this measure and the State Fair Trade Acts, is in the 
general public interest witness the following statements: 

Former Senator Herbert H. Lehman, when Governor of New York, upon 
signing New York’s Fair Trade Act, concluding his statement said: 

“After considerable study and consideration of this bill, I believe it to 
be in the general public interest that it be placed on our statute books. The 
bill is approved.” 

Charles Sawyer, as Secretary of Commerce for himself and for the Depart- 
ment of Commerce, at the hearing in Congress on the enactment of the McGuire 
Act, quoting from his statement with respect to consumers, said: 

“These laws protect the capital investment of small retailers in inventories 
which have been purchased at prevailing market prices, in that the retailer 
is protected against killing price wars. Faced by predatory price cutting by 
powerful retail organizations, the small retailer must either sell his goods at a 
loss, or lose his trade to these competitors on the ‘loss leader’ items and also 
lose the store troffic thus diverted to the price-cutting stores for the purchase of 
such items. This result we believe is destructive of small business enterprise 
and constitutes a deception of the consuming public.” 

“Fair trade prices are, in general, fair to the consumer and to the dealer, 
allowing the latter on'y a rensona!l.e markup order to cover his operating costs 
and nominal profit on his business investment.” 

Senator Hubert Humphrey, of Minnesota, speaking on the Senate floor during 
debates, when the Senate considered the enactment of the McGuire Act, quot- 
ing his statement as far as consumers are affected by resale price maintenance 
said : 

“IT wish to say with all the sincerity at my command that if I thought this 
bill in the long run would hurt consumers, I would be opposed to the bill and 
would fight it. I honestly believe that this bill, even in the short run * * * 
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is good for the consumers in every respect—good in terms of the prices con- 
sumers will pay for the commodities they buy, and geod for the economy of 
America in which all consumers will live.” 

Dr. John W. Dargavel, executive secretary of the National Association of 
Retail Druggists (NARD) in a recent speech on fair trade legislation, as far 
as it concerns the consumer, said : 

“Legalized resale price maintenance guards the public against deceit in 
merchandising because it operates only through brand competition in the mar- 
ketplace in the sale of standard quality products. It affords the consumer 
free choice of articles of standard value at competitive prices. Under this 
system the American consumers can shop with confidence in getting fair value 
in big and little stores, in villages as well as in great cities, in neighborhoods 
as well as on Main Street. It protects the consumer from deliberate deception 
of price cutters who use ‘loss leaders’ to build up a phony bargain psychology 
and which they place on unknown goods for which the consumer has no yard- 
stick of value. The bait pricing practices of unfair retailers are operated on 
the basis of deceit and lurist tactics to attract customers to their establishment 
without benefit to the eustomer. Such retailers are not philanthropists oper- 
ating at a loss although they would like to make the public believe they are. 
Such price juggling tactics not only deceive the public, but destroy the good 
reputation of its competitors and the good reputation and integrity of trade- 
mark owners’ products. It is this tolerated unfair method of competition which 
destroys small business in America.” 

Justice Oliver Wendell Holmes of the U.S. Supreme Court in his dissent opin- 
ion in the Miles Medical Co. v. Park and Sons case, 220 U.S. 373, as for resale 
price maintenance affects the consumer said: 

“I cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
own and thus to impair, if not to destroy, the production and sale of articles 
which it is assumed it is desirable that the public should be able to get.” 

Justice Louis D. Brandeis of the U.S. Supreme Court, on the subject of price 
cutting, resale and price maintenance as it may affect the consumer back in 
1915 said: 

“Americans should be under no illusions as to the value or effect of price 
eutting. It has been the most potent weapon of monopoly—a means of kill- 
ing the small rival to which the great trusts have resorted most frequently. 
It is so simple, so effective. Far seeing organized capital secured by this 
means the cooperation of the shortsighted unorganized consumer to his own 
undoing. Thoughtless or weak, he yields to the temptation of trifling immediate 
gain; and selling his birthright for a mess of pottage, becomes himself an 
instrument of monopoly. 

“In order that the public may be free buyers there must be removed from 
the mind of the potential customer the thought that probably at some other 
store he could get that same article for less money. Every time a doubt 
crosses the mind of the potential purchaser the chance of selling him is less- 
ened; each doubt reduces the percentage of possible sales and the value of the 
reputation built up by effort and expensive publicity. The thought that per- 
haps if one went to some other store or waited until the next day he could 
get an article 1 cent or 10 cents cheaper defeats many a sale.” 

The above impartial observation in behalf of resale price maintenance, is 
taken from part 7 of my extended remarks, pages 167 to 211 inclusive, cor- 
respondingly reprinted in the House report of hearings on H.R. 10527 of the 
last Congress, at pages 435 to 463 inclusive, entitled, “Selected Comments by 
Courts, Legislators, Government Officials, Economists, and Business Leaders.” 
You will find these impartial statements instructive, and revealing. I respect- 
fully urge your careful perusal of the material. 

It is commanding to note here that State legislatures and the Congress ever 
alert to the needs of the marketplace as it may affect the general public wel- 
fare, overwhelmingly recognized in the perimssive resale-price maintenance 
concepts, as is embodied in this measure as well as by the State fair trade 
act, a flexible means to cope with the undesirable practices which creep into 
the marketplace with the growth and expansion of our mass production and 
mass distribution of nationally accepted trade-marked products. Accordingly 
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45 out of the 48 State legislatures enacted laws which had for its purpose the 
uniformly provided premises that the act is: 

“An act to protect trademark owners, distributors and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a trademark, brand, or name.” 

The Congress, equally alert to its duties with respect to the welfare of the 
general public on two separate occasions, heretofore enacted legislation in order 
to make effective the State fair trade acts as far as it may concern interstate 
commerce by enacting the Miller-Tydings Act in 1936 and again in 1952 by 
enacting the McGuire Act. 

However, as in the past, court interpretations of the act enforcement thereof 
ineffective, thus necessitating the enactment of this measure in order to carry 
out the legislative intent of making effective and practical the protection of the 
property rights represented by the good will in trademarks, as well as to eliminate 
unfair and deceptive methods of competition in the marketplace in order to 
maintain the concept of a free enterprise economy in our democratic form of 
government. 

The decisions which are probably most responsible for rendering ineffective 
the efficacy of resale price maintenance on identified merchandise, bearing a 
trademark as provided by the State fair trade acts, and as corroborated by 
the Congress when it enacted the Miller-Tydings and the McGuire Acts, are: 
General Electric Co. v. Masters, 68,715 CCH (1957 trade cases) and Bissel 
Carpet Co. v. Masters, 68,603 CCH (1957 trade cases). 

In these decisions the U.S. circuit court of appeals, by a 2 to 1 majority 
overruled a lower U.S. district court by construing that title passes to merchan- 
dise purchased, where the retailer reside’ and designates where it should pass, 
thereby making it possible for a predatory retailer doing business in a fair 
trade State (as in this case New York) to establish an office to solicit business 
in the fair trade State, from a non-fair-trade State (as in this case the District 
of Columbia), by advertising, offering for sale and selling resale-price re- 
stricted merchandise below prices established under the provisions of the State 
fair trade act; in this manner completely nullifying the intent, purpose and 
policy of the State or States, which provide resale price maintenance legislation 
in the interest of its citizens, not only as it may effect interstate commerce, but 
also as it may apply to intrastate commerce in States which have a perfectly 
effective and valid State act. 

It is interesting to note that neither decision questions the validity nor the 
efficacy of the provisions, yet on an erroneous tangent nevertheless renders 
enforcement of the legislative intent of 45 State legislatures ineffective. 

It is encouraging to note here, nevertheless, the observation of Justice 
Lumbard in his dissent statement in which he said: 

“IT dissent for the reasons so well stated by Judge Bicks below (1956 trade 
cases 68,503) 145 F. Supp. 57 (S.D. N.Y. 1956). The sales complained of took 
place in New York and New York may prohibit them. Accordingly the district 
court had the power and the duty to enjoin these New York sales, offers to sell 
and advertising.” 

EVASION OF STATE LAW 


“Masters, Inc. of New York has frequently been before the New York courts 
for violation of the Feld-Crawford Act. In 1952, Masters, Ine. was enjoined 
from selling General Electric appliances below fair traded prices (1952 Trade 
Cases 67,382), 122 N.Y. S. 2d 14 (Sup. Ct. N.Y. 1952), and in 1953 was fined twice 
for violating the injunction. Not long thereafter, it set up in the District of 
Columbia (the nearest Metropolitan area without fair trade laws) a store which 
was separately incorporated, although wholly owned and controlled by Masters, 
Ine. 

“Despite the formal corporate separation, Masters, Inc., used the facilities 
of both the New York and Washington stores to exploit the New York market. 
Thus, Masters, Inc., widely advertised that although it could not sell General 
Electric appliances at its New York store, it could and would sell them by mail 
order from Washington, D.C. When customers sought to buy the appliance at 
the New York store, they were again informed that the appliances could be 
obtained at the Washington store and order blanks were provided in New York; 
moveover the advertising mailed by Masters Mail Order of Washington, D.C., 
although posted in Washington, was prepared in New York from the mailing 
lists and other facilities of the New York office. 
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It seems to ine that it would be difficult to imagine a clearer case of evasion 
of the New York law. Regardless of how we ought to treat the wholly inde- 
pend out-of-State mail-order house, it seems to ine, with all due deference to 
my brethren, that that is not the case before us. Insofar as the sales in ques- 
tion are concerned, the many contacts with New York establish that for all 
practical purposes the Masters organization is in the same position as a New 
York seller with an out-of-State warehouse and office staff. If we ignore that, 
and look only to such easily arranged formalities as separate incorporation, a 
title passage and where the article is mailed, we merely facilitate the emaseula- 
tion of fair trade by any discount house large enough to be able to afford such 
arrangements. These formalities may be material in other contexts, but they 
should not be given controlling significance here.” 


CONGRESSIONAL POLICY 


“We must not forget that Congress has twice indicated-—-the second time 
despite strong opposition—that the States are to be aliowed to prevent price 
competition among those selling branded products in the home market. See 
House Report 1516, 82d Congress 2d session (1952). This was to avoid damage 
to the good will of the manufacturer in the eyes of local consumers and to 
protect local small businessmen against the price-cutting powers of the large 
firms. (See id. at 12,10.) The defendant's activities have frustrated and will 
continue to frustrate both purposes in the New York market unless they are 
enjoined.” 

Another impediment to the effective enforcement of the State fair trade laws 
are the decisions by several State supreme courts in which the court invalidated 
the so-called nonsigner clause of its respective State act, to the end that effee- 
tive enforcement of the legislative intent as provided by the act, in those States 
as well as in interstate commerce, became impractical and unsound, as well as 
a burden on the extension of interstate commerce. 

It is appropriate at this point to touch briefly on the scope and aim of the so- 
called nonsigner clause uniformly contained in the 45 State fair trade acts, and 
which reads as follows: 

“Willfully and knowingly advertising, offering for sale or selling any com- 
modity at less than the price stipulated in any contract entered into pursuant 
to the provisions of section 1 of this act; whether the person so advertising, 
offering for sale or selling is or is not a party to such contract, is unfair com- 
petition and is actionable at the suit of any person damaged thereby.” 

Analysis of the language of section 2 of the State fair trade acts makes it clear 
that it is no more than an accurate restatement of the universally accepted 
rule of law that a malicious act resulting in damage is civilly actionable. It 
provides: (a) willfully and knowingly, (i.e., maliciously), (0) advertising of- 
fering for sale or selling, (¢) any commodity (i.e., an article bearing the trade 
mark, brand, or name of a producer and which is in fair and open competition 
with other commodities of the same general class produced by others), (d) at 
less than the price stipulated in any contract under the law (i.e., at less than 
established prices), (e€) by anyone that is a party to such contract or not, (f) 
is unfair competition, (g) and is actionable at the suit of any person damaged 
thereby. 

That is to say, that anyone suffering legal damage from malicious price cut- 
ting may sue. This has nothing to do with price fixing. It defines injurious 
price cutting, when done maliciously, as actionable unfair competition. This 
legal principle is not new or unusual. The fact is that for centuries it has been 
a principle of the common law that knowingly and willfully to do anything which 
results in damage is actionable at the suit of any person injured. This is also 
the modern law. (See American Law Institute’s Restatement of Torts, par. 
766. ) 

This provision in the State fair trade act does no more than make a willful 
act actionable by a person injured thereby. 

As the Supreme Court of California, in the case of Max Factor v. Kunsman 
(55 Pac. (2) 177 (1926)) suggested, this section is not solely a nrice-regulating 
statute. The court observed: “The statute, in other words, does not merely 
prohibit price cutting in order to regulate prices, but prohibits price cutting in 
an attempt to protect the validity acquired rights of others.” Analysis of the 
language will show the correctness of the court’s conelusion, 
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“Willfully and knowingly” is a term well understood. These words have been 
defined to mean “for a bad purpose,” without justifiable excuse (Potter vy. United 
States, 155 U.S. 488, 446; Spurr v. United States, 174 U.S. 728, 784; Felton v. 
United States, 96 U.S. 699, 702). 

The language “* * * at less than the price stipulated in any contract entered 
into pursuant to the provisions of section 1 of this act’? may be paraphrased: 
“* * * at less than established prices” or “in vivlution of a lawtul contract.” 
Whether a person “is or is not a party to such contract” seems to be the language 
objected to. 

A party to a contract, of course, is liable if he breaks it. No question is raised 
except as to the liability of one who is not a party. The vice is asserted to re- 
sult from the two words “is not” and it is claimed that these bind a man to ob- 
gerve a contract he did not make and thus interferes with his right of free bar- 
gaining or making any contract he pleases, 

So that the definition of a noncontracting party’s liability is plain enough 
when the language of the provision is considered in its legal meaning. He isa 

rson, knowing of a lawful contract, purposely interferes with its operation. 
The law calls this “unfair competition.” 

The common law analogy of willful interference with contractual relationship 
is replete with precedents. The leading cases on the subject are collected in 
Carpenter, “Interference With Contract Relations” (41 Harvard Law Review 
728 (1928)) and Sayre, “Inducing Breach of Contract” (36 Harvard Law Re- 
view 663 (1928)). Citations are numerous on this point. 

Fair trade is ineffective without the nonsigner provision 

The basic reason for the nonsigner provision in the State fair trade acts is 
the very practical fact that without it systematic price maintenance is not 
effective. There are always some retailers who in the absence of compulsion 
will refuse to observe the manufacturer’s minimum prices. The confirmed price 
eutter naturally will not voluntarily sign a contract that deprives him of the 
“pait’” he uses in his type of selling. Chains and other large distributors re- 
fuse to enter into agreements for the maintenance of resale prices as a matter 
of general policy. Experience under the California law of 1931 shows the 
futility of relying on voluntary price maintenance. 

While the number of confirmed price cutters is very small, the presence of 
even a single price cutter in a market has a demoralizing effect on the entire 
price structure. One bad oyster spoils the stew and one price cutter makes 
the whole market sour. Retail prices of many commodities are very sensitive 
to competitive forces. If one retailer starts to cut prices, others must follow. 
Despite his fear of price wars, no retailer can afford to permit his next door 
competitor to undersell him for long. The recent price war between New York 
department stores is an example of what can happen. There is no limit to 
the extent to which prices may be slashed or to the number of dealers involved. 
Eventually all are cutting prices; profits vanish and the price-cut article disap- 
pears from the market. The only way to avoid the flood is to stop the first 
trickle. 

We believe that if one accepts the basic philosophy of fair trade, there is no 
logical reason for objecting to the nonsigner clauses. If it is good public policy 
to allow a manufacturer to stipulate the minimum resale prices of his products 
at all, it does not cease to be good merely because a few retailers do not desire 
to sell at that price. Obviously, if price cutting is to be made unfair, the re- 
strictions must be directed at price cutters. These are the individuals who re- 
fuse to sign contracts. Once the principle of fair trade is accepted, the extension 
of the practice to those who refuse to cooperate by signing contracts is a logical 
and practical necessity. The only significant issue is price maintenance itself, 
not the nonsigner clause. 

The enforcement against nonsigners is necessary for the protection of con- 
tract rights. 

Legally this provision has been adjudicated and held valid in 16 State supreme 
courts, as well as the Supreme Court of the United States. The gist of all 
these decisions is to the effect that the so-called nonsigner clause is an appro- 
priate and constitutional means to that perfectly legitimate end; namely, a 
means of avoiding the spread of unfair and deceptive methods of competition 
in the marketplace. 
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The nonsigner clause is the heart of the State fair trade laws. Without it, 
fair trade—as the experience since last May 1951 amply shows— is a weak instru- 
ment. Without it, fair trade cannot operate effectively within the 45 States 
which have enacted fair trade laws. 

Nevertheless, in the face of the overwhelming weight of authority validating 
the nonsigner clause, several State supreme courts, as listed in the first part of 
the statement, held its nonsigner clause to be unconstitutional because it con- 
travenes the due process clause of the State constitution, thereby making fair- 
trade enforcement practically ineffective as a policy established by the State 
legislature. 

Suffice it hereto, he said that we cannot reconcile that what is due process for 
the Nation as a whole, as reflected by the U.S. Supreme Court, is not due process 
in one or a few of the States, nor what is due process in one State is not due 
process in another State. 

Of particular interest on this point is the observation of the majority report 
of the House Judiciary Committee when it reported its finding of its recent 
study of resale price maintenance. Dealing with the nonsigner clause in the 
State fair trade acts, in its House Report 1516, Calendar No. 138, 82d Congress, 
2d session, published March 13, 1952, the majority report states : 

“Conceding that fair trade is part of the economic public policy of the many 
States which have adopted such laws, and that the Miller-Tydings amendment, 
ambiguous though the Court may interpret it, was designed to effectuate such 
State policy, the committee is of the opinion that the nonsigner clause is the 
keystone of such legislation and must, therefore, be sanctioned. 

“This is so even though the committee realized that the nonsigner clause has 
been the subject of much litigation and criticism throughout the years. Without 
such clause, fair trade contracts or agreements alone cannot provide for resale 
price maintenance, as experience has plainly shown in the Schweymann and 
Wentling cases. The merchant who does not wish to sign a fair trade contract 
‘an easily demoralize and shatter the whole structure of resale price mainte 
nance, with the consequence of rendering any number of products subject to 
price cutting. The retailer who does not adhere to a trade policy as expressed 
in the declaration of public policy in State laws must effectively be bound lest 
all other merchants lose the protection afforded by such laws. 

“The absence of the consensual element imposed by the nonsigner clause is 
claimed by the opponents of fair trade as a violation of the basic tenets of con- 
tract law; namely, that a person not a party to a contract should, nevertheless, 
by the nonsigner clause, be bound by its provisions. It has been said—and 
there is much merit in the argument—that price cutting and destruction of a 
manufacturer’s good will is no less offensive whether free of the effects of con- 
tractual obligation or the same in any case. The nonsigner provision effectuates 
State as well as National policy and provides only a remedy rather than a new 
right of action. The many acts that are in effect in the several States, as well 
as H.R. 6925, require that such improper and immoral economic practices, if 
‘wilfully and knowingly’ made by persons not party to a fair trade contract, 
leaves any nonsigning party in this situation. First, he may choose to sign a 
contract, in which case the ordinary remedies under contract law would apply in 
case of a breach thereof. Second, he need not carry the product which has been 
fair traded. But, thirdly, if he, as a nonsigner, does choose to carry the article, 
he may not sell it at less than the minimum price set, or, in the alternative, he 
held liable if he is on notice that such a resale price restriction is in force. 

“The declaration that it is an act of unfair competition willfully and know- 
ingly to sell below the fair trade price is a matter not only of direct and immedi- 
ate interest to retailers and manufacturers, but it sets forth a principle of public 
economic policy not inconsistent with established policy in the Robinson-Patman 
Act and the Federal Trade Commission Act as well as other Federal laws re- 
lating to trade and commerce.” 

It is further significant to note that the supreme courts of the following States 
held the nonsigner clause valid: California, Connecticut, Delaware, Illinois, 
Kansas, Maryland, Louisiana (later reversed itself), Massachusetts, Mis- 
sissippi, Michigan (later reversed itself), New Jersey, New Mexico, New York, 
North Carolina, Ohio (recently reversed itself), Pennsylvania, Puerto Rico, 
South Dakota, Tennessee, Washington (later reversed itself), Wisconsin, and 
the U.S. Supreme Court. 
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For a detailed discussion, touching the proper application of the due process 
and equal protection clauses of the State and Federal constitutions, as far as they 
may apply to resale price maintenance please see my statement before your com- 
mittee when it considered H.R. 10527 in the last Congress, as item (@) on pages 
109 to 122 both inclusive, correspondingly on pages 408 to 415 on the House re- 
port of hearings on H.R. 10527. 

Permit me here, nevertheless, to quote you my conclusion with respect to the 
material on this point when I said: 

“On the basis, and in view of these irreconcilable and divergent opinions, 
whether based upon a clash of judicial opinion with the opinion of its respective 
legislature concerning the wisdom of an economic policy, or whether the inter- 
pretation of the same and similar due process clause means one thing to one 
court and another thing to a different court, or whatever the basis may have 
been for these minority court decisions, the fact remains, nevertheless, that 
no State legislature to date repealed its Fair Trade Act, and moreover, as pointed 
out, in three States, the legislature reenacted its act in an effort to cure the 
eourt objections without avail. This anomaly constitutes one of the two prime 
reasons for the need of the enactment of the measure before you, and thereby 
resolving once and for all this apparent irreconcilable confusion and State 
eourt judicial indifference to its legislative prerogative to provide such legisla- 
tion it finds desirable to effectuate an economic policy in the interest of what 
the legislature regards to be in the general public welfare.” 

Irrespective of the judicial controversy, the fact, nevertheless, remains, and 
testimony before this committee will adequately corroborate my assertion, that 
there exists now in the marketplace, with respect to the distribution of quality 
merchandise identified by a trademark, practices which impede and diminish 
the promotion and distribution of such products with the concomitant results 
of unlawfully restraining free and fair competition; willful and premeditated 
injury to property rights reflected in one’s goodwill; promulgating uneconomic 
concentration in the field of distribution; and dangerously impeding the main- 
tenance and expansion of our cherished free enterprise system as well as its 
corollary our democratic form of government. 

Constitutionality status of the State fair trade acts 

As of February 15, 1959, the following is the status, as to the constitutionality 
of the State fair trade acts. 

Eighteen State supreme courts, and the U.S. Supreme Court have declared 
their respective fair trade acts constitutional, fully valid, and enforcible; 
Arizona, California, Connecticut, Delaware, Hawaii, Illinois, Maryland, Massa- 
chusetts, Mississippi, New Jersey, New York, North Carolina, Pennsylvania, 
Rhode Island, South Dakota, Tennessee, Washington, and Wisconsin. 

Twelve States in which there has been no Supreme Court decision with 
respect to the validity of its Fair Trade Act, thereby leaving its act, fully valid 
and enforcible: Alabama, Idaho, Iowa, Kansas, Maine, Minnesota, Montana, 
Nevada, New Hampshire, North Dakota, Oklahoma, and Wyoming. 

Nine States in which, since 1952, the States’ supreme court reiterated the 
constitutionality of its State fair trade acts: Arizona, California, Delaware, 
Illinois (November 26, 1958), Massachusetts, New Jersey, New York, Pennsyl- 
vania, and Wisconsin. 

Thirteen States in which the supreme courts thereof declared only the so-called 
nonsigner clause of the State’s Fair Trade Act invalid. These decisions rest upon 
the contention that the nonsigner provision of the act contravenes the due- 
process clause of the State’s constitution, which is contrary to the overwhelming 
weight of authority of the U.S. Supreme Court and the 18 State supreme courts 
listed heretofore. 

The courts holding the nonsigner provision of the act valid have considered 
the same and uniform due-process clause as is provided in the U.S. Constitution, 
as well as in the constitutions of the other States in the Union. Those courts 
which have held the nonsigner provision constitutional, declared it to be a valid 
and appropriate exercise of the State’s police power in an attempt to protect 
the validity acquired rights of others, as well as, to protect the public against 
injurious and uneconomic practices in the marketplace. 

Arkansas, Colorado, Florida, Georgia, Indiana, Kentucky, Louisiana, Michigan, 
New Mexico, Ohio, Oregon, South Carolina, and West Virginia. 

Three States in which their supreme court held invalid the entire Fair 
Trade Act. They join with Missouri, Texas, Vermont, and the District of 
Columbia, as areas which have no State Fair Trade Act. 
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Nebraska, Utah, Virginia (reenacted into law March 1, 1958). 

Please note, that no State legislature in the 45 out of the 48 States in the 
Union which have enacted or reenacted a State Fair Trade Act, have to date 
repealed its law. 


PART 3. ISSUES AND CONTENTIONS RAISED BY OPPONENTS TO RESALE PRICE-MAINTE- 
NANCE AS PROVIDED BY THIS MEASURE AND AS EMBODIED BY THE 45 STATE FAIR 
TRADE ACTS 


This part of my statement will direct itself to a refutation of the principal 
issues and contentions raised by the opponents to this measure as gleaned from 
published statements before this and other congressional committees investigat- 
ing the effects of predatory and uneconomic price cutting in the marketplace 
with respect to the distribution of nationally advertised merchandise identified 
by a trademark, brand, or trade name. 

In my extended statement to which I have made frequent reference, as part 
(6) thereof beginning on page 108 to page 166, correspondingly on pages 407 to 
435 inclusive, in the printed House report on hearings of H.R. 10527 in the 85th 
Congress, 2d session, I discuss in detail, and believe adequately refute the issues 
entitled : 

(a) “That this measure, as well as the State Fair Trade Acts contravene the 
due process and equal protection clauses of the State and Federal constitutions.” 

(bd) “That the price maintenance concept as provided for in this measure and 
corroborated by the experiences of the State fair trade acts is inconsistent with 
the basic philosophy of the antitrust laws.” 

(c) “That the legislation contemplated by this measure is susceptible as a 
cloak to hide general price fixing, presumably horizontal price fixing.” 

(d) “That effectual enforcement of this measure will impair competition at 
all levels of production and distribution.” 

(e) “That this measure will permit price fixing by private persons for their 
own pecuniary interest, without consideration for the consumer, and that 
such price fixing would not be tested for reasonableness by any instrumentality 
public or private.” 

(f) “That the economic conditions of today do not warrant preserving and 
effectuating resale price maintenance as is provided in this measure nor as is 
provided in the State fair trade acts, as was necessary when such laws were 
first enacted in the early thirties.” 

(g) “That there is already legislation toward the elimination of price dis- 
crimination and other methods of unfair methods of competition.” 

(h) “That legalized resale price maintenance will restrict passing on probable 
price reductions made possible by the more efficient distributor.” 

In addition to the material referred to in my extended statement, your atten- 
tion is respectfully also directed to my discussion and rebuttal of the opponents 
contentions presented in opposition to a similar measure at the hearings before a 
subcommittee of the Senate Interstate and Foreign Commerce Committee where 
it considered S. 3850 in the 85th Congress at the end of the 2d session. These 
contentions are— 

1. That this measure is unconstitutional. 

2. That this measure because it permits resale price maintenance of 
nationally advertised branded products, takes away from small business 
its best weapon to compete with large and multiple distributors in the 
sale of national brands. 

38. That fair trade and the concept of resale-price maintenance of na- 
tionally advertised trademarked products, promotes private brands dis- 
tribution. 

4. That fair trade provides an umbrella for the lazy and _ inefficient 
retailer; and that this measure will restrict the passing on of probable 
price reductions by the more efficient distributor. 

5. That this measure is a deterrent to the maintenance or increase of 
employment. 

6. That this measure permits price fixing by manufacturers which is 
definitely harmful to small business and consumers. 

7. That the opponents do not believe nor engage in loss-leader selling, 
and without exception profess and agree that something ought to be done 
to help small business in its efforts to compete in the marketplace, yet offer 
no solution or substitute measure. 
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8. Opponents have before, and probably will again parade numerous scare- 
crows in order to show why this measure should not be enacted. 
Among the illusory perils suggested by the opponents of this measure are— 

(a) That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitors. 

(bv) That price fixing as provided by this measure, as well as the State 
fair trade acts, gave birth to the discount houses. 

(c) That price fixing as provided by this measure creates higher prices. 

(d@) That the consumer is unprotected under this measure. 

(e) That this measure is unnecessary for small business. 

(f) That only 10 percent of the national retail sales volume was price 
fixed when 45 States had effective fair trade laws. 

(g) That this measure denies ownership of property identified by a trade- 
mark to a payee thereof. 

(h) That this measure permits horizontal resale price maintenance at the 
wholesale level. 

(i) That this measure violates the fundamental antitrust policy of the 
Nation. 

(j) That this measure permits different price schedules. 

(k) That this measure provides for unrestrained damage suits. 

9. That this measure “softens” competition in the marketplace. 

10. That cheap prices are good for the consumer. 

11. That this measure is unenforcible. 

12. That price in some cases is the only area where the small retailer can 
compete with and against the big retailer. 

I particularly respectfully urge your perusal of the material I refer to in my 
extended statement, as well as, to the supplementary material in my present 
statement in which I discuss seriatim, and believe, completely refute all of the 
conflicting and self-serving allegations urged by the opposition to this measure. 

Permit me here, boastfully, to stress the fact, that the material comprising 
my refutation of the issues and contentions raised by the opponents is sub- 
stantially and convincingly corroborated and supported by the testimony you 
will, or have already heard from other proponents, as well as, by numerous State 
and Federal court decisions, and the unbiased observations and comments of 
legislators, economists, legal luminaries, government officials, and retailers small 
and large. 

A seriatim rebuttal of the contentions referred to. 


Contention No. 1 


That this measure is unconstitutional. 

We shall not here again burden you with many quotations of court decisions, 
which completely refute this contention, except to respectfully submit that 
Congress and/or the State legislature may enact such legislation which will aid 
the orderly and progressive maintenance and furtherance of interstate as well 
as intrastate commerce in the interest and welfare of the general public. We 
further submit that there is abundant evidence and experience that will point 
to the fact, that economically, permissive resale-price maintenance, as is pro- 
vided in this measure is the only fair and equitable means available to accom- 
plish the desired aims and purposes in this respect. 

To corroborate our position as to the legality of permissive resale price main- 
tenance as is encompassed by this measure and reflected in the State fair trade 
acts enacted by 45 State legislatures we direct your attention to the following 
State and Federal court decisions which have followed with approval the U.S. 
Supreme Court decision in the Old Dearborn case (299 U.S. 183), in which the 
Court upheld the constitutionality of the California and Illinois State Fair 
Trade Acts: 

California: Maw Factor &€ Co. v. Kunsman (5 Cal. (2d) 446, 55 Pac. (2d) 
446, 55 Pac. (2d) 177 (1936) ). 

Connecticut: Burroughs-Welicome & Co. v. Johnson Wholesale Perfume Co. 
(128 Conn. 605, 24 A. (2d) 841 (1942) ). 

Delaware: Klein v. National Pressure Cooker Co. (31 Del. Ch. 59, 64 A. (2d) 
529 (1949) ); General Electric Co. v. Phillip Klein (106 A. (2d) 206 (June 9, 
1954) ), C.C.H. Trade Cases, par. 67,774 (not yet printed in State Reporter). 

Illinois: Seagram-Distiliers Corp..v. Old Dearborn Distributing Co. (363 Ill. 
610, 2 N.E. (2d) 940 (1936)); Joseph Triner Corp. v. McNeil (363 Ill. 559, 2 
N.E. (2d) 929 (1936) ). 
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Iowa: Barron Motors, Inc. v. May’s Drug Stores (229 Iowa 554, 294 N.W. 
756 (1940) ). 

Louisiana: Pepsodent Co. v. Krauss Co., Ltd. (200 La. 959; 9 So. (2d) 308 
(1942)). (Later court reversed itself by invalidating nonsigner clause of Fair 
Trade Act.) 

Maryland: Goldsmith, etc. v. Mead-Johnson & Co. (176 Md. 682, 7 A. (2d) 176 
(1939) ). 

Massachusetts: Hastman Kodak Co. v. E. M. F. Electric Supply Co. (36 PF, 
Supply 111) ; and John Gilbert Co. v. Fauci (309 Mass. 272). 

Michigan: Weco Products Corp. Sam’s Cut Rate (295 N.W. 611); and Miles 
Laboratories v. Simon (33 F. Supp. 962) ; and Peoples v. Victor (287 Mich. 506), 
(Later court reversed itself, by invalidating nonsigner clause of State Fair 
Trade Act.) 

Mississippi: W. A. Schaeffer Pen Co. v. Barrett (209 Miss. 1, 45 So. (2d) 838 
(1950) ). 

New Jersey: Johnson & Johnson v. Weissbard Bros. (121 N.J. Eg. 585, 191 A, 
873 (1937)); General Electric Co. v. Packard Bamberger & Co., Inc. (14 NJ. 
209, 102 A. (2d) 18 (Dec. 21, 1953) ) ; Lionel Corp. v. Grayson-Robinson Stores, 
Inc. (15 N.J.191., 104A. (2d) 304 (April 5, 1954) ). 

New York: Bourjois Sales Corp. v. Dorfman (2738 N.Y. 167, 7 N.E. (2d) 30 
(1937) ) ; Guerlain, Inc. v. Woolworth (297 N.Y. 11, 74 N.E. (2d) 217 (1947)); 
Bristol-Meyers, Co. v. Picker (302 N.Y. 61, 96 N.E. (2d) 177 (1950) ) ; General 
Electric Co. v. Masters, Inc. (307 N.Y. 229, 120 N.E. (2d) 802 (June 4, 1954)), 
C.C.H. Trade Cases, par. 67, 776, certiorari and rehearing denied 348 U.S. 859, 
860, 99 Law Ed. 164. 

North Carolina: Eli Lilly v. Saunders (216 N.C. 163, 4 S.B. (2d) 528 (1939) ) 
25 A.L.R. 1308 and note 1335. 

Ohio: Rayess v. Lane Drug Co., affirmed by Supreme Court in 1949 as reported 
in 13880 S. 401, later reversed itself by invaliding the nonsigner clause. 

Oregon: Borden v. Schreder (1947) 185 P. (2d) 581). This court later reversed 
itself by invalidating the nonsigner clause of the State Fair Trade Act. 

Pennsylvania: Burche Co. v. General Electric Co. (Sup. Ct., Pa., decided June 
27, 1955), C.C.H. Trade Cases, par. 68, 778. 

Seuth Carolina: Miles Laboratories v. Seignious (30 F. Supp. 549). 

South Dakota: Miles Laboratories v. Owl Drug Co. (67 S.D. 523, 295 N.W. 
292 (1940) ). 

Tennessee: Frankfort Distilleries Corp. v. Liberto (190 Tenn. 478, 230 S.W. 
(2d) 971 (1950) ). 

Utah: Burt v. Woolsulate (106 Utah 156, 146 P (2) 203). 

Washington: Sears v. Western Thrift Stores of Olympia (10 Wash. (2d) 372, 
117 Pac. (2d) 756 (1941) ) ; Higin National Watch Co. v. Druaman (C.C.H. Trade 
Cases (1953), par. 67,498. (Superior Ct., Wash., 1953.) 

Wisconsin: Weco Products Co. v. Reed Drug Co. (225 Wis. 474, 274 N.W. 426 
(1987) ) ; Bulova Watch Co., Inc. v. Arthur L. Anderson (Supreme Ct., Wis., May 
3, 1955), C.C.H. Trade Cases. par. 68,036. 

In this respect it is illuminating to note that the Illinois Supreme Court, the 
highest court of that State, in a recent decision, November 26, 1958, again re- 
iterating the constitutionality of the State’s Fair Trade Act, In Kensey Distilling 
Co. v. Foremost Liquor Stores, et al. said: 

“The constitutional Validity of the Fair Trade Act was sustained in 1936 in 
Joseph Triner Corp. v. McNeil (363 Ill. 559), and Seagram-Distillers Corp. v. 
Old Dearborn Distributing Co. (363 Ill. 610). Upon appeal, the U.S. Supreme 
Court held that the Illinois statute did not violate Federal constitutional guaran- 
ties. (Old Dearborn Distributing Co. v. Seagram-Distillers Corp. (299 U.S. 188, 
81 L. ed. 109.) Although we pointed out in the 7'riner case that this court was 
not concerned with the economic wisdom of the statute, defendants’ assault upon 
the constitutionality of section 2 rests largely upon its asserted economic undesir- 
ability. The need for fair trade legislation was debatable when the first fair 
trade acts were passed in California in 1931, and in New York and Illinois in 
1935. The debate continues unresolved to this day. Where such questions of 
fact are fairly debatable, this court does not substitute its judgment for that of 
the general assembly but accepts and carries into effects its declared policy. As 
in the earlier case, we are concerned with whether the Fair Trade Act squares 
with constitutional safeguards—not whether the members of this court agree 
with the economic and social philosophy reflected by the statute. Defendants urge 
that we reexamine and overrule the Triner case. That decision has been the 
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established law of Illinois for 22 years and, in the orderly administration of jus- 
tice, should be deemed controlling until and unless the general assembly pro- 
vides otherwise. Accordingly, to the extent that defendants make the same 
contentions decided adversely to them in the 7'riner and Seagram cases, we adhere 
to and reaffirm the disposition made of the contentions in those cases. 
“In the Triner case, we said: ‘It is argued that section 2 delegates to such 
individuals as choose to avail themselves of the benefits of the statute the power 
to regulate the prices of commodities sold by others. The contention, and the 
argument supporting it, rest upon the unwarranted assumption that the Fair 
Trade Act is primarily, and not incidentally, a price-fixing statute’ (363 Ill. 559, 
at p. 581). The primary purpose of the statute, it was pointed out, was the 
‘preservation and protection of the property interest of the producer and his 
distributors in the good will represented by brands, trademarks and trade names’ 
(363 Ill. 559, at p. 579). 
“Fair trade acts have been sustained by eight courts of last resort since 1952. 
General Electric Co. v. Klein ( (Del. 1954) 106 A. 2d 206) ; General Electric Co. v. 
Kimball Jewelers, Inc. ( (1956) 333 Mass. 665, 182 N.E. 2d 652); Lionel Corp vy. 
Grayson-Robinson Stores, Inc. ( (1954) 15 N.J. 191, 104 A. 2d 304) ; Burche Co. v. 
General Electric Co. ((1955) 382 Pa. 370, 115 A. 2d 361) ; General Electric Co. v. 
Telco Supply, Inc. ((1958) 84 Ariz. 132, 325 P. 2d 394); Scoville Mfg. Co. v. 
Skaggs Pay Less Drug Stores ((1955) 45 Cal. 2d 881, 291 P. 2d 936) ; General 
Electric Co. v. Masters, Inc. ( (1954) 307 N.Y. 229, 120 N.E. 2d 802); Bulova 
Watch Co. v. Anderson ( (1955) 270 Wis. 21, 70 N.W. 2d 243).” 
Other relevant and analogous U.S. Supreme Court decisions and cases therein 
cited dealing with the constitutionality of restrictions and conditions which 
relate to the resale of commodities, and particularly the application of the due 
process and equal protection clauses of the State and Federal constitution, please 
consult the following decisions : 
Old Dearborn Distributing Co. v. Seagram (299 U.S. 183). 
Otis v. Parker (187 U.S. 606). 
Mo., Kansas, and Tenn. R. R.v. May (194 U.S. 267). 
Lee Optical of Oklahoma v. Williamson. 
Beechnut Packing Co. v. P. Lorillard Co. (273 U.S. 629). 
Bitterman v. Louisville &€ Nashville R.R. Co. (207 U.S. 205). 
International News Service v. Associated Press (248 U.S. 215). 
Arizona Employers Liability Cases (250 U.S. 400). 
Munn v. IWinois (94 U.S. 113). 
Potter v. U.S. (155 U.S. 488). 
Spurr v. U.S. (174 U.S. 728). 
U.S. v. N.Y. ((A&P) Stores 67 Fed. Supp.-626), affirmed 173 Fed. (2) 79. 
F.T.C. v. Beechnut Co. (257 U.S. 441). 
Nebia v. New York (291 U.S. 502). 
Decisions particularly in point as far as this measure is concerned see the 
following cases: 
Clark Distilling Co. v. Western Md. Ry. Co. (242 U.S. 311 (1917) ). 
Kentucky Whip & Collar v. Ill. Central R.R. Co. (299 U.S. 334 (1937) ). 
Brooks v. U.S. (267 U.S. 482). 
International Shoe Co. v. Washington (825 U.S. 310 (1945) ). 
Prudential Insurance Co. v. Benjamin (328 U.S. 408 (1946) ). 
Rice v. Santa-Fe Elevator Co. (331 U.S. 218 (1947) ). 
U.S. v. Sullivan (332 U.S. 689). 

Contention No. 2 


That this measure because it permits resale price maintenance of nationally 
advertised brands, takes away from small business its best weapon to compete 
with large and multiple distributors in the resale of national brands. 

By this contention the opponents more -adequately emphasize the surrepti- 
tious practice complained of by the proponents of this measure: A practice 
which is prescribed by the 45 State Fair Trade Acts and reaffirmed by Congress 
on two occasions. This practice consists of selling at or below cost nationally 
accepted trademarked products with the deliberate intent of attracting and en- 
ticing away trade from legitimate competitors. The opponents entire testimony 
against this measure, irrespective of its pernicious effect on the economy and 
stability of the marketplace, seems to rest on their desire and stanch effort to 
preserve unhampered this predatory practice. 
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With respect to this practice a realistic appraisal of the marketplace reveals 
that such retailers who oppose this measure are generally equipped with large 
dollar resources and vast operating facilities competing with each other in a 
junglelike manner, and not infrequently, where no restraints are available, resort 
to uneconomic and disastrous price wars, to the inevitable detriment of economie 
stability, orderly markets and fair competition. 

To corroborate this assertion, I quote from my brief filed with this committee 
in which on page 37 it is related that after the U.S. Supreme Court decision in 
the Schwegmann case which rendered the State Fair Trade Acts ineffective in 
interstate commerce, a nationwide series of price wars broke out, when in 1952 
a sign featured in a Walgreen drugstore window, said to be prompted to meet 
local competition read: 

“Here is proof that Walgreen’s give you Akron’s lowest drug prices. 
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Without discussing the wholesale costs of these items, I can assure you, never- 
theless, that it would cost more to steal them, let alone purchasing them.” 

These and similar price wars are not uncommon in the marketplace today. 

The Senate Select Committee on Small Business in its recommendation to the 
Senate Interstate and Foreign Commerce Committee that it pass the McGuire 
Act in 1951, on this point in brief said: “It it not only the small independent 
merchant who suffers in a price war. The manufacturer and consumer also 
suffer. The leaders of price-cutting campaigns should realize that injury to 
other segments of the retail trade cannot benefit them. The good sense and 
recognition of their responsibilities should impel the overwhelming business 
community to the logic and wisdom of fair trade.” 

It is a foregone conclusion that no retailer can afford, nor can he long remain 
in business, when he is undersold by one or a group of price cutters, be he small 
or large. In any price war the winner is the man with the most dollars and 
that isn’t small business. 

With respect to retaliatory price cutting of identified merchandise which is 
presently prevalent in the marketplace, it is interesting to note here that, imme- 
diately after the testimony of an opponent to this measure who favored and 
strongly supported the practice of retailatory price cutting, I inquired of him 
as follows: 

Assuming that a competitor, in your area, cut the price of Colgate’s tooth 
paste, let’s say from its established price of 59 cents to 49 cents, what would 
you do to maintain your sales of Colgate’s? Would you not meet or beat the 
price? Then assuming further, that such competitor in order to beat your price, 
would cut Colgate’s still lower, what would you do again? Wouldn’t you meet 
or beat the price? On and on ad infinitum, on this item and others. What 
would be the result? A price war, that not only the little fellow, but you and 
the others, could least afford. To the little fellow sure death, to you slow 
strangulation. Such a practice would ultimately result in the elimination of 
competitors, and competition and finally the benefits of competition. Could 
that be your aim? ‘The witness was noncommittal in his answer. 

We the proponents, assert that this measure, when uniformly and effectively 
enforced, as proven by experience for the past 27 years provides small business 
with a constructive, fair, and flexible vehicle of competing fairly and eco- 
nomically in serving the consuming public. 


Contention No. 3 


That fair trade and the concept of resale-price maintenance of nationally 
advertised brands, promotes private brands distribution. 

This is still another of the opponents contentions which soundly corroborates 
the proponents position in support of this measure, namely, that fair trade does 
not impair competition, but, instead promotes competition, with the ultimate 
benefit of price reduction commensurate with value and quality. The opponents 
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have repeatediy and ceremoniously displayed numerous private brand products 
which compete with nationally advertised branded products, and which they and 
others seli at lower prices than is established for the nationally advertised 
brands. 

With equal emphasis, concerning this contention, this witness (in his brief 
filed in support of his original testimony, beginning with p. 131 thereof) ade- 
quately and in detail points out that not only does a national brand compete with 
similar national brands distributed by others, but also competes with dozens 
and in many instances with hundreds of private brands, as well as unbranded 
products of probable comparable quality. This has been the case since nationally 
pranded products achieved recognition, even ’way before fair trade. It is also 
important to note here that this measure specifically provides that a branded 
article may be fair traded only when it is in competition with articles of the 
same general class distributed by others. 

Competition of private brands with nationally advertised brands, fair traded 
or not, is desirable and wholesome, so that the consumer may benefit from such 
competition. It follows, therefore, that when national brands compete with 
other national brands of the same general class, as well as, with the numerous 
private brands for consumer acceptance, prices to the consumer will inevitably 
be kept as low as is economically possible, if for no other reason than the pro- 
ducer’s self-preservation. It is common knowledge that no producer will price 
himself out of the market. 

It is of interest to note here, again, the observation of two prominent jurists. 
Justice Brandeis who observed that a manufacturer establishes a price for his 
product at his own peril, that is, if he establishes the price so high the con- 
sumer won’t buy. But if the consumer nevertheless buys, then the high profits 
from the sale of such products will attract other competitors to share in those 
profits. Justice Holmes observed: 

“T cannot believe that in the long run the publie will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
own and thus to impair, if not to destroy, the production and sale of articles 
which it is assumed it is desirable that the public should be able to get.” 

It is a fact, as the opponents contend, that there is keen competition between 
private brands and nationally advertised brands on the distribution level, and 
it is even more so on the production level. So that if this measure promotes 
such competition, it is, if for no other reason, a desirable measure. 

With relation to the procurement of private brands or unbranded products 
to compete with national brands, it is a fact that there are available numerous 
private brands, as well as unbranded merchandise to compete with nationally 
advertised brands. Equally available to the small or large distributors at prices 
commensurate with quantity purchased. This is a desirable competitive factor 
in order to provide the consumer a choice of products at prices she is willing 
and can afford to pay. 

We submit, therefore, that this measure recognizes and declares that the 
public interest and economic efficiency are best promoted by competition be- 
tween producers of branded and unbranded merchandise, as well as private 
brands and nationally advertised brands, who normally have an interest in the 
wide and effective distribution of the goods, while competing for the favor of 
the consuming public. At the same time this measure condemns unrestrained 
predatory price-cutting in the distributive field, which experience has proved 
to result in the freezing out of the small independent retailer, destroys the good 
will of identified nationally advertised products, and thereby limits and dimin- 
ishes the availability of such standard quality products to the consuming 
publie. 

At this point it is of interest to note the statement of Congressman Wright 
Patman, chairman of the House Select Committee on Small Business, when he 
said, “The committee is convinced that deceitful and misleading price-cutting 
is not in the public interest, and that small business enterprises in particular 
need protection against loss-leader and similar unfair business practices.” 
Contention No. 4 


That fair trade provides an umbrella for the lazy and inefficient retailer; and 
that this measure will restrict the passing on of probable price reductions by 
the more efficient distributor. 

On this point I challenge this declaration in my extended statement filed 
with this committee, commencing on page 147 thereof for some 20 pages, cor- 
respondingly as item (H) at bottom of page 426 of House report on hearings 
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of H.R. 10527. Suffice it here to quote several of the many observations on this 
point namely the statement of Louis Broido, executive vice president of Gimbels 
of New York, quoted from New York Herald Tribune, June 3, 1951, as saying: 

“The present price war on a limited number of items is purely the result 
of one store’s effort to maintain a claim of a so-called underselling price policy, 
This policy, as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items 
sold even at a loss so as to obscure from the public mind the fact that every 
day in many other stores hundreds of thousands of items of merchandise are 
continuously sold at prices as low or lower.” 

It is interesting to note here the convincing statement of Gordon Siefkin, pro- 
fessor of economics and dean of the School of Business Administration of Emory 
University, who, in his article entitled “‘Economic Aspects of Resale Price Main- 
tenance,” with respect to the relation of resale price maintenance and efficiency 
in retailing, said: 

“Resale price maintenance does not necessarily promote inefficiency in re 
tailing. Fair trade does not necessarily mean an excessively high markup. 

“In fair trade discussions much has been made of the fact that resale price 
maintenance establishes a definite markup for the dealer. It has been con- 
tended that these markups are high and that they are established to keep the 
most inefficient small retailer in business. Thus, it has been contended that 
fair trade encourages inefficiency and keeps the inefficient dealer in business, 
An examination of the facts, however, raises serious questions concerning the 
validity of the ‘inefficiency’ argument. 

“In the first place, there are good reasons for doubting the truth of statements 
to the effect that large retailers are more eflicient in every case than the small 
retailer. Studies of operating ratios of various sizes of establishments simply 
do not support this generalization. 

“As for the size of the markup provided by many manufacturers under resale 
price maintenance, the evidence does not appear to support the contention that 
the markup is established to cover the costs of the least efficient retailer. In- 
deed, examination of retail prices for certain lines of merchandise, before and 
after establishment of resale price maintenance, shows that sometimes the resale 
price which has been set is equal to the lowest price which retailers charged for 
the item before it became fair traded. For example, the fair trade price of cer- 
tain grocery items in Ohio was established at the level which chainstores had 
been charging for the merchandise previously. 

“Cases can be cited in which the establishment of fair trade price has neces- 
sitated a reduction in the markup taken by certain retailers. 

“It is true that for many types of commodity it is in the manufacturer’s inter- 
est to secure distribution through as many retail outlets as possible. It does not 
follow, however, that such a desire will necessarily motivate the manufacturer 
to fair trade his brand at such a high price as to cover costs of the least efficient 
retailer. Fair trade doesn’t guarantee a living to every retailer. Some of them 
still go broke. 

“Even if there were no figures available to show that the markups provided 
by the manufacturer under fair trade are not set so high as to cover the more 
inefficient retailer, such a result would not be expected on theoretical grounds. 
The manufacturer does not set the resale price in a vacuum. His brand must be 
priced at a level which will generate some sales. It isn’t as if the fair traded 
item of a single manufacturer is the only one which the consumer can buy if he 
wants such a product. Other manufacturers are putting their brands of the 
product on the market. Fair trading does not mean elimination of price com- 
petition between manufacturers even of branded items all of which may be fair 
traded. All seek to set a price which will attract the customer. In addition, in 
many lines there are strong private brands which are competing pricewise. 
All in all, since the manufacturer must price his item competitively, it is difficult 
to see why he would not have a strong incentive to set the margins which he 
guarantees to his dealers as low as possible. The facts tend to bear out this 
point. 

“The ‘high margin’ argument has been presented not only to suggest that the 
most inefficient dealers are kept in business. It has also been used to suggest 
that efficient dealers, under resale price maintenance, lose their incentive for 
continued efficiency. The contention is that if the retailer knows that his sell- 
ing price on a commodity can be no lower than at other stores, he has no incen- 
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tive to strive for greater productivity from his employees or to improve his 
efficiency and lower his costs generally. This argument may be questioned on 
two grounds. First, it assumes that profit is a function of selling price and 
nothing else. The retailer who strives to reduce his costs through increased 
efficiency does not always do so in order to reduce the selling price of his mer- 
chandise. He may strive for greater efficiency and reduced costs in order to 
increase his profit. Thus, it would appear that so long as we have a profit 
motive, even the efficient retailer selling a fair traded item will have every incen- 
tive to continue or increase his efficiency. 

“A second point which must be borne in mind in this connection is that not 
all competition between retailers is pure price competition. We have already 
suggested other important ways in which retail outlets compete to attract cus- 
tomers through improvement of services, physical facilities, and the like. 

“Another way in which the efficient merchant who is dealing in fair-traded 
items can make his efficiency count is in reducing the prices which he charges 
for non-price-maintained merchandise. In this way he may hope to gain a 
larger patronage while at the same time giving the consumer the benefit of his 
increased efficiency. 

“In summary, the argument that resale price maintenance causes the manu- 
facturer to set the price at a high level sufficient to give adequate margin for 
the least efficient retailer does not appear to be supported by available figures 
on the levels at which fair trade prices have actually been set. Furthermore, 
on theoretical grounds, it is difficult to understand why a manufacturer neces- 
sarily in all cases would run the risk of pricing his brand out of the market by 
establishing a profit umbrella for every retailer regardless of efficiency. Lastly, 
resale price maintenance does not eliminate all channels through which the very 
efficient merchandiser can pass benefits of his efficiency on to the consumer in 
the form of lower prices for some of the items which he sells.” 

We submit that if operating costs were the sole measure of retail efficiency, 
then the pushcart peddler would stand out as the most efficient of all retailers, 
because he has virtually no overhead. No one would seriously contend that 
therefore we ought to consign America to a pushcart economy. By the same 
token, no one would seriously propose that only the most efficient should live. 
The controlling criteria is, and must be, an average standard of judging whether 
it is efficiency, costs, 1Q, or any other human quality or category. The minimum 
resale price established by a manufacturer under fair trade invariably reflects 
the average of his distributors efficiency, costs, and distributive ability. So that 
for those retailers whose operating costs are below average efficiency, such re- 
tailer either makes more than an average profit, compensating him for his 
efficiency, and if such retailer is benevolent, as several of the opponents boast, 
they may reduce the price on the 90 percent or more of the articles they sell 
which is not fair traded, so that the consumers still benefit from such retailers’ 
efficiency. This measure does not force, as one opponent proposes, that he pocket 
the extra profits he contends he can make on the fair traded items if he sold 
them at the established prices. 

“We challenge the conception that prices as counted in dollars and cents are 
paramount, and we offer the thesis that the interests of men as earners and pro- 
ducers transcend in permanent importance of their interests as buyers of mer- 
chandise. Goods sold below the reasonable cost of production and distribution 
are not bargains; they are an extravagance that the Nation can ill afford since 
itleads to monopoly and from there to socialism.” 

Of particular interest in this respect is the thesis presented by Mr. Bernard 
A. Graham, president of Sunbeam Corp., the entire statement which appears as 
item No. 25 on page 203 of my extended statement, and correspondingly on page 
458 in House report of hearings on H.R. 10527, in which at length he discusses 
the premise of the average dealer, average cost, and average markup. At one 
point he stresses as follows: 

“All American enterprise, under the capitalistic system, is based on past 
actual average experience, present actual average cost and market performance 
and future average expectations. * * * I am trying to make the point that the 
actual economic behavior of free American business, is first, last, and always, 
based an calculations of average experience and average probabilities. * * * 
Fair trade prices which we establish are based precisely upon our knowledge of 
what the average cost of doing business is for the average dealer.” 
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Contention No. 5 


That this measure is a deterrent to the maintenance or increase of employ. 
ment. 

Witnesses appearing before congressional committees in behalf of this measure, 
in the 85th Congress, 2d session, engaged in producing us well as retailing each 
have testified to the contrary—that is—when fair trade was rendered ineffective, 
sales invariably fell off on such products, and the result was employment declines 
at the manufacturing, as well as at the distribution level. As a matter of fact 
one of the opponents, in his testimony, boastfully asserts that in his type of 
operation as well as others who operate similarly, “There is no room for super. 
fluous brass hats, swivel-chair vice presidents, unnecessary merchandising 
men, and other payroll padders to which so many department stores are ad- 
dicted.” If this be true on the distribution level it must be equally true on the 
manufacturing level, resulting as it must in employment decreases and salary 
squeezes on the remaining employees. 

To support the proponents view it is important to note the comment in this 
respect of the North Carolina Supreme Court in its decision when it upheld 
the State fair trade act in the case of Lli Lilly v. Saunders, 216 N.C. 168, 
where the court said: 

“Trademark merchandising means merchandise that is extensively advertised, 
and being extensively advertised, must live up to high quality. There must be 
quantity productions to support the expenditure of advertising with a cor. 
respondingly relatively low, but stabilized price. This gives labor steady and 
gainful employment, results in large purchasing power and places the stamp 
of identification of the trademark of the manufacturer on the goods with the 
resulting requirements of integrity of production and honor in selling for publie 
protection. To permit for ultimate distribution of such merchandise to wreck 
the entire foundation of this business structure for a temporary personal profit 
is a shortsighted policy that should be condemned and prohibited in the strongest 
terms.” 

Back in 1892, in the case of State of Ohio v. Standard Oil Co. (49 Ohio St. 
137), on this point the court said: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a Republic; and it 
should be as much the policy of the laws to multiply the numbers engaged in 
independent pursuits or in the profits of production, as to cheapen the price to 
the consumer.” 

We submit that: Public policy demands the uniform protection of the entire 
population both as producers and consumers, and it is contrary to public policy 
to attempt to protect the consumers at the expense of the producers, for there 
is no distinction between them, and any such cost is paid by the consumers 
themselves who constitute the producing public. 


Contention No. 6 

That this measure permits price fixing by manufacturers which is definitely 
harmful to small business and consumers. 

The opponents condemn the right of a manufacturer to fix the resale price 
of a branded article which is nationally advertised by him and readily accepted 
by the consuming public. The opponents of this measure nevertheless assert 
and reserve to themselves the right to fix the resale price irrespective of the 
fact that the manufacturer finds price cutting to be detrimental to his sales 
policy, his property rights in the trademark, and inimical to the interest of 
the other of his distributors, as well as of the consumer. 

Experience in the market place—and surveys—indicate definitely that the 
consumer prefers that resale prices be established by the manufacturer of the 
product. On this point the committee’s attention is directed to my extended 


statement beginning at page 71. Hereof, correspondingly at page 388 of House 


report of hearings of H.R. 10527 some 14 pages in which is related the experi- 
ence of fair trade in England. With reference as to who is more qualified to 
establish the resale price of a product, the following statement of a parliamentary 
investigating committee, touching consumers’ testimony on the subject matter, 
asserts: 


“These witnesses were unable to determine whether fixed retail prices were | 


altogether fair, but they stated strongly and unanimously that fixed retail 


prices afforded them certain marked advantages. We have already noted | 


the preference for branded articles with their guarantee of standard quality: 
they also told us without exception that in their view branded articles should 
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carry a fixed retail price. They stated that it was a convenience to know in 
advance what an item or a group of items would cost and that it made it easier 
to plan and check household expenditure. This applied to the normal shopping 
round; a bargain-hunting expedition was a different matter and its risks were 
recognized and accepted. What the household shopper normally seeks to secure 
is quality, in the sense of value for money. We were told that articles offered 
for less than the normal price were often suspected of being in poor condition; 
the degree of suspicion would vary according to the circumstances and would 
pe reduced if an explanation for the price reduction were forthcoming.” 

Note also the conclusions of the same committee which briefly follows: 

“We conclude, therefore, that the effects of severe price cutting of well- 
known branded goods may well be harmful to the wider interests of the public. 

“Concluding this section of our report we see no reason why a resale price 
arrangement between the owner or producer of a branded article and his dis- 
tributors should be regarded as in itself contrary to the public interest. 

“We recommend that no action should be taken which would deprive an 
individual producer of the power to prescribe and enforce resale prices for 
goods bearing his brand.” 

To be remembered as well, in this connection, is the fact that this measure 
does not force a manufacturer to establish resale prices, nor does it compel a 
distributor to sell such price-maintained products. The measure, instead, 
provides flexible, permissive, as well as, restrictive provisions with reference 
to resale price maintenance in the equitable interest of the producer, distributor 
and the consumer, based upon 27 years of experience of legalized resale price 
maintenance in the marketplace under the State fair-trade acts. 


Contention No.7 

That opponents do not believe nor do they engage in loss-leader selling, and 
profess and agree that something ought to be done to help small business in its 
effort to compete in the marketplace, yet offer no solution or a substitute measure. 

To comprehend the fallacy of this contention, the term ‘“loss-leader selling” 
need first be defined: The loss-leader practice consists of selling a given num- 
ber of highly advertised branded products, nationally accepted by the con- 
sumers for quality and price and publicize the sale of such products at prices 
at operating plus delivered cost, or below such cost, in order to create the im- 
pression, as is the boast of the opponents who testified before this committee, 
that everything they sell is lower than any other merchant can seil such 
products. In other words, that they undersell all other merchants on every- 
thing in their establishment. That this misleading statement is more than 
puffing and in fact deceptive is aptly related by the study and report of the St. 
Louis Better Business Bureau in which it is reported that in St. Louis, Mo. (a 
non-fair-trade area), one retailer noisily advertised : 


“LOWEST PRICES IN TOWN.” 
“Our PricEs ALWAYS MEAN THE BEST VALUES.” 
“Were’vE Gor WHAT YoU WANT AND WE SELL IT FOR LESs.” 


However, the St. Louis Better Business Bureau made a study of this store's 
prices and found— 

1. That the advertising was undersold on 14 out of 21 advertised and 35 
out of 54 nonadvertised items—undersold on a total of 49 out of 75 items. 

2. That where neither the advertiser nor any competitor was able to 
undersell, the advertiser’s lowest price was equalled on 4 advertised and on 
15 nonadvertised items—equalled on a total of 19 items. 

3. That undersold or equalled on 68 out of 75 items, this advertiser 
actually undersold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented : 

“But remember one thing—the results would have been similar no matter 
whose advertising and prices might have been used as the basis of compari- 
son *s* * 

“We are convinced, and we believe this bulletin will convince you, that general 
wderselling is impossible.” 

“The above quoted reports further illustrate the fact that it takes but one 
large predatory price juggler in a given community to ignite the fire of a price 
war. It will not be jumping at conclusions to say the most, even the large and 
multiple unit operators, would refrain from price juggling were it not for the 
one or two which the rest must follow in order to remain in business.” 
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Mr. Fred Lazarus, Jr., president of the Federated Department Stores, Ince., ag 
quoted from Retailing Daily, June 7, 1951, said: 

“The current situation,’ he said, ‘is actually a result of an attempt to lead 
the public into believing that prices in one store are generally lower than in 
other stores. This just isn’t so. 

* ‘Retailers had hoped loss-leader selling was a relic of the past decades,’ he 
said, ‘and would remain in the discard. For such selling is a destructive kind 
of merchandising. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used 
as loss leaders. 

“Tt injures those unfortunate manufacturers who ultimately lose their market 
because their products are “footballed.” The public knows that no store can stay 
in business and sell its merchandise below cost, unless it subsidizes these loss- 
leader sales with profit from other merchandise. 

“ ‘Tf the manufacturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not. We are against abuses 
of any kind. In our stores the number of items either fair traded or carrying 
a retail price suggestion is purely not more than 10 percent of all items carried 
in the store, which is about 350,000 to 400,000, 

“*The idea that one store will undersell al) its competitors to the extent of 
6 percent is intolerable.’ ”’ 

Moreover, the uncontrovertible testimony of the marketplace, as well as the 
testimony of the opponents at hearings last year before congressional committees, 
proves that their practice of loss-leader selling is their method of operation, 
One of the witnesses, who represents himself as the executive secretary of the 
recently formed “National Anti-Price-Fixing Association,” to bolster his state 
ment, appends an affidavit thereto, which clearly and convincingly proves our 
point, namely that the commodities chosen, and in said affidavit described are 
the most widely advertised and consumer accepted, and that the prices quoted 
are not only below the established prices but deeply below invoice cost, at any 
rate below invoice cost plus their own cost of doing business. In either case 
the prices are at or below cost on a selected number of items, used for the 
express purpose of enticing away the consumer from other legitimate merchants, 
and to create the impression that everything else they sell is equally price- 
slashed. 

At this point it is important to note that cost has a double meaning—when 
the affidavit reads: 

“That Eckerd’s price of each of the 35 items of the above listed articles, was 
above cost; that Eckerd’s sale price for the four items numbered 2, 7, 9, and 
36, marked to the left with a double asterisk, and the non-fair-traded aspirin 
was approximately the cost price.” The affidavit failed to explain whether 
“above cost” meant above invoice cost, or invoice cost plus his operating cost, 
or the average cost of doing business. A spot check of the items definitely 
indicated that most of the prices quoted as affidavit’s sales prices were prices 
available to other merchants, in the average class, as the best wholesale price 
procurable from wholesalers. This related situation does not take into account 
the frequent retaliatory price reductions to meet or beat competition without 
respect to costs or propriety. This deceptive practice opponents contend— 
and profess to be the only way to get business away from legitimate competitors. 

The proponents position in this respect is further corroborated by another 
witness’ testimony wherein he asserts in one place that “our business is oper- 
ated on the basis of a markup from 5 to 30 percent above cost” clearly indicat- 
ing a practice of sales not only below the average cost of doing business, but the 
cost of the most efficient of such operators, according to his own boast (Masters) 
who claims his cost of operation is slightly over 11 percent. As a matter of fact 
that witness boasted that his first month’s advertising budget alone was over 10 
percent of his original capitalization, so that by this method of operation he 
succeeded in a couple of years to build a business of $2 million gross and six 
outlets. 

This same witness at another place in his testimony boldly asserts that his 
practice of selling below cost, a selected number of highly advertised products 
is the only way a small man can compete with the big operator, forgetting 
altogether the ultimate result, namely that his premise will inevitably invite 
retaliatory price-slashing, which definitely result in uneconomic price wars. In 
this respect the witness said, “it is the small man’s least expensive weapon. 
It doesn’t cost such retailer any money to do that, (that is to sell at or below 
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cost) no promotion or advertising is necessary.” In other words he recommends 
that others do what he does, namely prey on the advertising and promotion costs 
expended by the manufacturer, this no matter if by doing so constitutes an 
assault on the goodwill and property rights of the proprietor of the trade- 
marked product, and the harmonious and economic relationship of the manufac- 
turer and the rest of his distributors. 

Further corroborating this point, Rudolph Callman in “Callman’s Trade Marks 
and Unfair Competition,” on the subject of price cutting said: 

“Price cutting on trademarked articles is purposed at and results in attract- 
ing customers by means of the false impression that the price cutter’s economic 
ability to greater than that of his competitors, that the prices not only of these 
price-marked articles but of all articles sold by him are more favorable than 
those of his competitors. The price cutter is ‘really not selling * * * chiefly on 
the strength of his own efficiency,’ but ‘on the strength of years of the manu- 
facturer’s advertising.’ This successful diversion of customers from the honest 
competitor necessarily inclines the latter to cease selling the price-cut articles, 
whose goodwill the price cutter has seriously damaged, if not destroyed, by 
cheapening them before the public. The first victim is the manufacturer, whose 
trademark thus symbolizes an unreliable price policy and a devastated market.” 

The opponents of this measure—while conceding that small business needs 
help—try to impress this committee that small business just doesn’t know 
what’s good for it, nor what it wants. This, however, in face of the fact that 
after 27 years of experience with the realities in the marketplace, small busi- 
ness, now again, petitions Congress to effectuate the State fair trade concept on 
a Federal level in order to accomplish uniformity of enforcement and stability 
of competitive practices, to promote the benefits of fair competition and to 
restrain the concentration of distribution in a few large distributors backed by 
organized capital. 

To corroborate our assertion in this respect it is of interest to note the ob- 
servation of the Federal Trade Commission, when in 1948 in one of its 
periodic reports to Congress, said : 

“No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulti- 
mately take over the country, or the Government will be impelled to step in and 
impose some form of direct regulation in the public interest.” 

This measure recognizes, as did 45 out of the 48 States in the Union, that it is 
in the public interest to protect trademark owners, distributors, and the public 
against injurious and uneconomic practices in the distribution of articles of 
standard quality under a distinguishing trademark, brand or name. by providing 
that: “Willingly and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract (and as in this 
measure provided, after giving actual notice of price stipulation), entered into 
pursuant to the provisions of the State act, shall constitute unfair competi- 
tion, which may be actionable at the suit of any person damaged thereby.” 

“By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resale 
price maintenance as an appropriate means to accomplish and effectuate a pre- 
scribed, equitable and self-enforcing (that is without taxpayers funds) remedy 
designed to safeguard property rights and to promote fair competition in the 
field of distribution. 

“By this measure Congress condemns unrestrained predatory price cutting in 
the distributive field, which experience has proved to result in the freezing out 
of the small independent retailer, destroys the good will of the producers of 
identified merchandise used as a loss-leader, and thereby results in limiting and 
diminishing the availability of such standard quality products to be obtained by 
the consuming public. 

“The undesirable and uneconomic consequences of the predatory and deceptive 
price-juggling practices is accomplished by a mere handful of loss-leader retailers 
who force others unwillingly to follow in a jungle-like dog-eat-dog practice, 
until effective competition has heen removed, the footballed product has lost 
its standard of value and consumer acceptance, with the further consequence 
that even the predatory price juggler no longer finds the lure product useful 
even to carry in stock, and sell such profitless item. This rapacious procedure 
is practiced on froin item to item. The more prominent and acceptable the item 
the more vulnerable it is to be used as a football.” 

With respect to this contention it is informative to note Prof. Gordon Siefkin’s 
statement. 
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“This is probably not the place to go into an extended discussion of the ‘case 
for the small businessman.’ However, it is probably indisputable that the 
existence of strong, healthy, small business enterprises in many ways contributes 
to the maintenance of a healthy competitive system. The case for free enterprise, 
in all of its implications, must include recognition of the contributions which 
the small businessman makes in the system of private enterprise. Of course, he 
provides the innumerable retail outlets which are so necessary in order to 
secure the mass distribution of certain types of products and the economies of 
large-scale production which such sales volume makes possible. 

“Thus, as a matter of public policy, it would appear that the small business. 
man’s interest in resale price maintenance would justify a careful examination 
of the merits of such an arrangement, particularly when it can be shown that 
the kind of price competition to which the small businessman objects may 
conceivably be counter to the interests of other groups as well.” 


Contention No. 8 


Opponents have before, and probably will again parade numerous scarecrows 
in order to show why this measure should not be enacted. 
Among the illusory perils suggested by the opponents of this measure are— 

(a) That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitors. 

(b) That price fixing as provided by this measure, as well as the State 
Fair Trade Acts, gave birth to the discount houses. 

(c) That price fixing as provided by this measure creates higher prices. 

(d) That the consumer is unprotected under this measure. 

(e) That this measure is unnecessary for small business. 

(f) That only 10 percent of the national retail sales volume was price 
fixed when 45 States had effective fair trade laws. 

(g) That this measure denies ownership of property identified by a trade 
mark to a payee thereof. 

(hk) That this measure permits horizontal resale price maintenance at 
the wholesale level. 

(¢) That this measure violates the fundamental antitrust policy of the 
Nation. 

(j) That this measure permits different price schedules. 

(&) That this measure provides for unrestrained damage suits. 


(a) That price fixing as provided by this measure will result in horizontal price 
agreements and produce coercive actions among competitors 

This prediction is without basis nor reason in view of the fact that this 
measure, as well :s all the State fair trade acts, uniformly specifically prohibit 
horizontal price fixing between competitors. Moreover, the State and Federal 
antitrust laws, have, and still do, specifically prohibit conspiracies to fix prices 
collusively, 27 years of experience with State fair trade, under the State acts, 
and the Miller-Tydings and the McGuire Acts fails to corroborate this prediction, 
As a matter of fact, wherever such condition was proven, courts quickly enjoined 
such actions. The fact is that this measure, as well as the State fair trade acts, 
distinctly and specifically limits resale price maintenance thereunder, between 
the proprietor of a trademarked product only after actual notice to his distribu- 
tors, and only when such product is in competition with products of the same 
general class, without consort, intimidation, or agreements on the horizontal 
level. 

With reference to the prophecy that this measure will produce coercive actions, 
we fail to surmise any basis for such prediction. Unless by this statement 
opponents mean they will be coerced to comply with the law, when this measure 
becomes law. That is intended by Congress, in order to effect prompt and effee- 
tive enforcement when occasion presents itself under the provisions of the aet 
and concurred by a court of law. 


(b) That price fixing as provided by this measure, as well as the State fair 
trade acts gave birth to the discount houses 

What’s wrong with that[ If discount houses are as good and as desirable 
outlets, as Master’s and others have boasted in their testimony before the 
congressional committees, they have a right to exist as well as other competitors. 
Unless the witness who urged this contention is of the opinion as the propo 
nents are, the discount houses are a threat to orderly markets only because 
of their use of unfair practices, discussed here. This assertion in fact high- 
lights the position of the proponents in which it is urged that fair trade was 
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not and is not a deterrent to competition, nor the multiplicity or competitors, 
providing they play fair, so that consumers may secure the benefits of fair 
competitive practices of many competitors. This contention further corrobo- 
rates the proponents declaration that under fair trade, business and competition 
from small and large prospered unprecedently. Witness the boasting of Schweg- 
mann, who claims a 20 million volume in 13 years; Master’s a 50 million volume 
in less than 20 years. And Fort, a newcomer, in less than 3 years, six stores and 
a 2 million volume. Incidentally, discount houses existea before fair trade 
and exist today in States which never had fair trade. 

(c) That price firing as provided by this measure creates higher prices 

This argument is negated by the opponents own testimony, when before this 
and before the Senate committee, they have ceremoniously displayed various 
exhibits, of unbranded and private branded products which they sell for less 
at a greater profit in competition with nationally advertised price-maintained 
products. By this testimony opponents have most convincingly proved the 
proponents assertion that resale price maintenance by force of competition 
promotes competitive products, not only between national brands, but between 
yarious types of unbranded and private branded products to offer the consumer 
a wide choice at prices she is willing to pay, and even more emphatically proves 
that resale price maintenance not only stabilizes prices, but not infrequently, 
by the force of competition, tends to reduce the competing price of the national 
brand with the private brand. This follows as a matter of course, since no 
product will long remain accepted when its resale price does not conform to other 
similar products in price, quality, and compensation to dealer for distributing 
it, whether such product is a national or private brand. This contention also 
supports the proponents’ assertion that this measure promotes competition and 
the benefits thereof to the consuming public. This is desirable and constructive 
competition, a competition based upon quality, standard, and price at the 
manufacturing level. 

(d) That the consumer is unprotected under this measure 

This contention cannot prevail if the opponents’ testimony is correct, namely 
that this Measure promotes private brand competition with national brands, 
and that it multiplies colmpetitors such as the discount houses and others. 

For detailed discussion in refutation of the premise that the consumer is 
not protected under this measure please examine item (e) of my extended 
statement in support of my original testimony beginning at page 137 and ending 
at page 142, correspondingly at page 422 of House report on hearings of H.R, 
10527. 


(e) That this measure is unnecessary for small business 
This statement is amply contradicted by the fact that for 27 years small 


=i 
business strove to maintain the legal concept of this measure in the State legis- 
latures and for the third time in Congress. The parade of witnesses before 
this committee representing small business surely testifies the contrary view— 
namely, that small business knows what it wants and needs. 


(f) That only 10 percent of the national retail sales volume was price-fized when 
45 States had effective fair trade laws 
This statement likewise corroborates the proponent’s declaration that this 
measure guarantees price competition since it affords the consumer 90 percent 
of her purchases to compete with the 10 percent which are under fair trade, 
thereby affording her wide alternatives in the choice of products at a price 


she is willing to pay—and completely rejecting the product or brand which she 
thinks is overpriced. 


(9) That this measure denies ownership of property identified by a trademark 
to a payee thereof 


This allegation first assumes that a purchaser of a trademarked product, held 
for resale, purchases the use of the trademark, which still belongs to another, 
in any manner, even though such use of the trademark may be derogatory to 
the interest and property rights of the proprietor of the trademark. ‘This point 
is aptly answered by adjudicated cases, significant among which is the U.S. 
Supreme Court decision in the Old Dearborn Co. case, 299 U.S. 183 in which the 
Court said: 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in a 
denial of due process. We are here dealing, not with a commodity alone, but 
with a commodity plus the brand or trademark which it bears as evidence of 
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its origin and of the quality of the commodity for which the brand or trademark 
stands. Appellants own the commodity; they do not own the mark or the good. 
will that the mark symbolizes. And goodwill is property in a very real sense, 
injury to which, like injury to any other species of property, is a proper subject 
for legislation. Goodwill is a valuable contributing aid to business—sometimes 
the most valuable contributing asset of the producer or distributor of commodi- 
ties. And distinctive trademarks, labels, and brands are legitimate aids to the 
creation or enlargement of such goodwill. It is well settled that the proprietor 
of the goodwill ‘is entitled to protection as against one who attempts to deprive 
him of the benefits resulting from the same, by using his labels and trademark 
without his consent and authority’ (McLean v. Fleming, 96 U.S. 245, 252), 
‘Courts afford redress or relief upon the ground that a party has a valuable 
interest in the goodwill of his trade or business and in the trademarks adopted 
to maintain and extend it’ (Hanover Milling Co. v. Metcalf, 240 U.S. 403, 412), 
The ownership of the goodwill, we repeat, remains unchanged, notwithstanding 
the commodity has been parted with. Section 2 of the act does not prevent a 
purchaser of the commodity bearing the mark from selling the commodity alone 
at any price he pleases. It interferes only when he sells with the aid of the 
goodwill of the vendor, and it interferes then only to protect that goodwill against 
injury. It proceeds upon the theory that the sale of identified goods at less than 
the price fixed by the owner of the mark or brand is an assault upon the goodwill, 
and constitutes what the statute denominates ‘unfair competition.’ (See Liberty 
Warehouses Co. v. Burley Tobacco Growers’ Assn., 276 U.S. 71, 91-92, 96-97.) 
There is nothing in the act to preclude the purchaser from removing the mark 
or brand from the commodity, thus separating the physical property, which he 
owns, from the goodwill, which is the property of another, and then selling the 
commodity at his own price, provided he can do so without utilizing the goodwill 
of the latter as an aid to that end. 

“There is a great body of fact and opinion tending to show that price cutting 
by retail dealers is not only injurious to the goodwill and business of the producer 
and distributor of identified goods, but injurious to the general public as well. 
The evidence to that effect is voluminous, but it would serve no useful purpose 
to review the evidence or to enlarge further upon the subject. True, there is 
evidence, opinion, and argument to the contrary; but it does not concern us to 
determine where the weight lies. We need say no more than that the question 
may be regarded as fairly open to differences of opinion. The legislation here in 
question proceeds upon the former and not the latter view; and the legislative 
determination in that respect, in the circumstances here disclosed, is conclusive 
so far as this court is concerned. Where the question of what the facts estab- 
lish is a fairly debatable one, we accept and carry into effect the opinion of the 
legislature (Radice v. New York, 264, U.S. 292, 294; Zahn v. Board of Public 
Works, 274 U.S. 325, 328, and cases cited).” 

In still another case on the same point, as indicative of the principle followed 
by State and Federal courts, is the statement of the California State Supreme 
Court in the case of Maz Factor y. Kunsman, 5 Cal. (2) 446, in which case the 
court said : 

“There is no constitutional right to own property, as such, free from regula- 
tion. That a State statute deprives a person of a right which he formerly 
possessed, whether it be a right to go where he pleases, conduct himself as he 
pleases, or buy what he pleases, or sell what he pleases at prices fixed by him- 
self, does not per se brand the statute as unconstitutional. The process of civili- 
zation has consisted largely of the gradual regulation of the individual in his lib 
erty of action and ownership of property for the public good. As society has 
become more complex, the necessity for such regulation has become more acute. 
Neither the State nor the Federal Constitution guarantees any person absolute 
liberty of action. The liberty guaranteed by our law is a liberty subject to regu- 
lation in the public good—an equal liberty rather than an absolute liberty.” 


(h) That this measure permits resale maintenance at the wholesale level—on the 
horizontal level 
This assertion militates with the express provision of this measure, which 
specifically prohibits price fixing “between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations 
in competition with each other, except as is provided in paragraph (10) of the 
measure.” 
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Without further comment on our part, it is clear that the opponents’ prophecy 
with respect to this alleged peril is not only groundless, but is a misstatement 
of the facts and marketplace experience for the past 27 years under the State 
Fair Trade Acts. . 


(i) That this measure violates the fundamental antitrust policy of the Nation 


To refute this allegation please refer to item (B) of my extended statement 
at page 122 where I in detail make adequate refutation of this contention, 
moreover, declare the contrary premise that Congress by this measure reaffirms 
its faith in the antitrust laws by implementing the basic philosophy of such 
laws by amending the Federal Trade Commission Act to provide that “unfair 
methods of competition in commerce, and unfair or deceptive acts or practices 
in commerce are declared unlawful.” In other words Congress by this measure 
recognizes that predatory loss-leader selling on identified merchandise as prac- 
ticed in the marketplace, constitutes an unfair and deceptive practice contrary 
to stable and fair competitive practices which are inimical to the economic 
welfare of the consumer, distributor, and producer. The Congress, heretofore, 
on two occasions (the Miller-Tydings and the McGuire Acts) and 45 out of the 
48 States in the Union have reaffirmed the premises—that predatory price- 
cutting of trademarked products, as is now prevalent in the marketplace and 
its resulting chaos to the economy is detrimental to the public welfare. Such 
overwhelming acceptance, legislatively, corroborated by a greater authority of 
adjudicated cases adequately impugns the opponents opinions in this respect. 


(j) That this measure permits different price schedules 


Presumably this scarecrow has reference to the provisions in the measure 
which reads: “He (the manufacturer) may so establish schedules of resale 
prices differentiated with reference to any criteria not otherwise unlawful.” 
Also that: “Such schedules may be changed from time to time by notice to dis- 
tributors having acquired his merchandise with notice of any established reseale 
price.” ‘The objection of the opponents to these provisions indicates their unwill- 
ingness to go along with anything, even if it is good and desirable. The intent 
of the first provision is to recognize the realities of the marketplace by permit- 
ting a flexibility in order to accommodate situations of resale prices which may 
embrace different criteria such as for instance—in the case of sales to hospitals 
who dispense drugs to patients—to physicians who may dispense such drugs 
to their patients, or even to hospital pharmacies who do not sell to others but 
hospital patients. These are criteria different than retailer’s who resale to the 
general public. However, please note the express restriction, namely that the 
criteria must not be unlawful. That is, it must not be a discrimination among 
retailers contrary to the Robinson-Patman Act provisions, or other antitrust 
provisions or effective statutes. Certainly—in the interest of flexibility and 
experience this provision is fair—reasonable and desirable. 

Equally as desirable and practical is the second provision. The intent of 
Congress, based upon experience in the marketplace, and to provide flexibility 
of pricing—either to reduce or increase, depending upon market conditions and 
competitive exigencies. Changes in price schedules are permitted, to reduce 
the price, to permit promotions, to permit seasonal selloffs, and even to entirely 
abandon the practice of resale price maintenance. It is because of these and 
other provisions in the bill, that the proponents herald its advantages, namely, 
that the measure is permissive, flexible, and practical, forcing no one segment 
in the distributive field to do anything without knowledge and a fair opportun- 
ity to comply with the provisions of the measure without damage or harm. The 
perils predicted by the opponents with respect to these provisions surely cannot 
be taken seriously, based upon experience, reason, and fairness. 


(k) That this measure provides for unrestrained damage suits 


By this statement opponents misconceive the clear meaning of subsection (8) 
of this measure, nor do they display familiarity with court procedure with 
respect to the recovery of damages sustained, nor with the process of equity 
courts in issuing injunctions to restrain assaults to injuries or threatening in- 
juries. It is common knowledge, as well as apparent from 27 years of experi- 
ence in the enforcement of fair trade, that suits to enforce compliance under 
the State fair trade acts, proceed when negotiation of amicable compliance fails 
and the violation continues. The aggrieved party then files a suit in a court of 
law or equity, if for damages, the amount must be proved under the strict rules 
of competent evidence and the law in such cases made and provided: If the suit 
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is for an injunction in a court of equity, the aggrieved party must first show 
cause and that he is entitled to such relief, and if successful a temporary in. 
junction may issue, and after a full trial on the merits, when the rights of the 
parties are fully considered, all under the prescribed rules of evidence, the court 
may issue a permanent injunction. What procedure can be more democratic, 
more equitable, and more practical under our American system of government? 
A system where every litigant is afforded an opportunity to have his day in 
court, under established rules of evidence and principles of law provided for 
such circumstances. 

Why is it unreasonable under the law, to permit an aggrieved party to assert 
his rights against one willingly and knowingly violating the rights of others by 
doing what he knows is unlawful. This contention, we submit, must likewise 
fail, because of its fallacious and unreasonable premise and conclusion. 

The proponents submit that all of the numerous hobgoblins recited in this 
contention, as well as in the others treated in this statement, are offered not 
because of their credibility, logic, or practical application but, rather to develop 
controversy and doubt in the minds of the Members of Congress. 


Contention No. 9 

That this measure “softens” competition in the marketplace. 

Anticipating this opposition in my extended statement at page 38 and which 
concludes at page 52, correspondingly at center of page 373 of House report of 
hearings of H.R. 10527, I treat this contention at length. Suffice it here to be 
said briefly that as related in the report of the U.S. Attorney General’s Com- 
mittee To Study the Antitrust Laws (released April 1955), the following 
premises concerning the application and appraisal of competition in the market 
are apropos. 

(a) The general objective of the antitrust laws is the promotion of competi- 
tion in open markets and to secure equality of opportunity. 

(b) That the heart of our national economic policy has long been faith in 
the value of competition. 

(c) That effective competition must be a workable compensation as compared 
with pure and perfect competition. 

(d) That public policy cannot afford to be indifferent to the elimination of 
competition within an industry. 

(e) That good public policy is founded on the economically sound assumption 
that competition will on the average result in much more progressiveness and 
efficiency than monopoly. 

(f) That there should be no predatory preclusive tactics, such that their na- 
tional effect would be to enable the user to eliminate rivals without regard to 
their efficiency, or at least to place them under serious handicaps irrelevant 
to this efficiency. 

(g) The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers. 

(h) That competition must also do a social job as well. 

(i) That the major economic aspects of workable competition are those factors 
which prevent monopoly; encourage the freedom of opportunity for entry of 
new rivals, and that the cost of entry into the competitive area should not be 
impractically high; independence of the rivals entering an industry; and in- 
dustry shall be free from predatory practices. 

We submit that if the above concepts of competition are related to the 
realities of the marketplace, then the so-called hard competition premise, that 
is, the jungle type of competition, here proposed by these conventional economists 
must fail and be discarded as obsolete and no longer applicable theories. Pro- 
fessor Galbraith in his recent book entitled “The Affluent Society” on this point 
stresses the premise that “the shortcomings of economics (and some economists) 
are not original errors but uncorrected obsolescence.’ Also that “in large 
areas of economic affairs, the march of events (that is the realities of the mar- 
ketplace) again left the conventional wisdom (that is the traditional economic 
theories) sadly obsolete.” 

We further submit that in this measure much more than decisions of economic¢ 
policy or theories are involved. A system of morality and the institution of 
private property, as well as the cherished concept of free enterprise is at stake, 

Prof. Gordon Siefkin on this point reflects as follows: 
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Resale price maintenance does not eliminate benefits consumer receives from 
competition—May increase them 


“Resale price maintenance is compatible with the kind of competition from 
which the consumer benefits. Under certain circumstances and with respect 
to certain types of commodity, it is conceivable that absence of resale price 
maintenance could make a situation less favorable to the consumer. 

“It is important that the consumer have alternatives from which to choose. 
One of the objections to monopoly is that it tends to limit such consumer alter- 
natives. Price cutting on a brand of merchandise may cause some retail outlets 
to discontinue that particular brand. To the extent that the price cutting re 
duces the number of brands from which the consumer can choose when he 
enters a given retailing establishment, it has imposed on-the-spot limitations on 
consumer choice. Even in shops which are price cutting a brand, there may be 
a tendency to hold back the brand because it is less profitable and to switch the 
customer to another brand. The practical result can be that the public is 
unable to make as free and unhampered a choice between as wide a variety of 
alternatives, branded and unbrander, as would otherwise be the case. 

“In yet another way, it may be possible for resale price maintenance to in- 
sure the consumer a greater variety of choice when he enters a store. Some 
smaller manufacturers of less well-known brands do not have the resources to 
engage in vigorous advertising to gain consumer acceptance. It may be that 
the only way such a manufacturer can get his brand on the shelves of the retail 
shop, thereby giving the consumer one more brand from which to choose, is by 
fair trading so that dealers, being assured a fair margin on the item, will 
carry it. Thus, resale price maintenance may aid the consumer to the extent 
that it encourages a larger number of retail outlets to carry a given brand and 
to the extent that it encourages these outlets also to carry a larger assortment 
of brands in a given line of merchandise. 

“Consumer interests are served by having available in the shop not only those 
items which have a relatively rapid rate of turnover but also types of mer- 
chandise for which the demand is more infrequent and on which the turnover, 
therefore, is more slower. It costs money to stock slow turnover items. The 
retailer may be encouraged to do so only if his margin on the slow item is high 
or if rapid turnover items are profitable enough to subsidize somewhat the 
slower moving lines. Price cutting is usually focused on types of commodities 
which have a rapid turnover. To the extent that the established retailer cuts 
prices to meet competition on fast-moving items or that he may give up or fail 
to push the price-cut items because they no longer give him an adequate margin 
he is less able to subsidize slower moving merchandise of the type which con- 
sumers may want very seldom but which they want very badly at certain times. 
Thus, price cutting of one commodity May mean higher prices on other com- 
modities. What may be one consumer’s gain in buying the price-cut products 
ean be another consumer's loss in paying higher than normal prices for less 
frequently demanded types of merchandise.” 

Contention No. 10 

That cheap prices is good for the consumer. 

This contention stems from some farm and labor groups, who unsoundly believe 
that cheap prices is good for the consumer. 

Support of this false premise coming from the predatory price-cutting mer- 
chants is understandable, since their practice, as stated, consists of price-cutting 
accepted value merchandise on a selective basis in order to create the impression 
that everything they sell is sold equally as cheap. In this measure they sense 
arestriction of their furtive practices. However, surprising is the opposition and 
support of this premise when it comes from some farm and labor groups. It 
is surprising because the farmer and the laborer are the producer of the goods 
which must be mass distributed, back to the consumer by the distributor. If 
distribution fails in its function because of chaotic and unprofitable market 
conditions affecting the distributor and in turn the producer, mass production 
must fail with the inevitable results of a squeezeback on the farmer and the 
laborer, who in turn is the producer, as well as the consumer. It is inevitable 


that bait prices to the consumer must revert and result in cheap wages for the 
farmer and the laborer (the producer). 
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Of particular interest in this respect is the observation and comments of 
Prof. Gordon Siefkin, when in his article entitled “Economic Aspects of Resale 
Price Maintenance” on this point he said: 


Consumers and producers are the same people 

“In analyzing the economic nature and possible impacts of resale price main- 
tenance, it must be borne in mind that economic society is not divided into 
nutually exclusive groups whose interests are necessarily and inevitably 
diametrically opposed one to the other. For purposes of analysis and to elim- 
inate confusion which might come from trying to consider all at once the many 
factors which are parts of a complex society made up of interdependent members, 
we study people as laborers, as employers, as consumers, as retailers, or in any 
one of a number of other different roles which the individual may occupy. How- 
ever, in fact, the individual is a number of things at the same time and must 
be recognized as such.” 


People’s interest in their role as consumers is not dominant 

“The ‘public,’ whose welfare is to be promoted by public policies in the busi- 
ness and economic sphere, is not exclusively the consuming public but also the 
public in its role as members of the business community engaged in producing 
and selling goods and services. Indeed, there is a considerable amount of evi- 
dence which suggests that people ordinarily are more concerned with their welfare 
as producers and in public policy which aids them in their capacity as income- 
earners than they are in the policies aimed at improving their welfare as income- 
spending consumers.” 

Public interest may include interests of business 

“Once it becomes clear that the consuming public is made up of the same 
people whose livings are earned in retailing, manufacturing, and other phases of 
business activity, the problem of evaluating a proposed public economic and 
business policy to determine if it is in ‘the public interest’ becomes one of examin- 
ing how the policy may affect the balance between the public’s interests in its 
role as consumers on the one hand and in its role as producers in a_ profit- 
motivated system on the other. It should not be necessary or appropriate that 
the wisdom or folly of a public economic or business policy be judged on the 
assumption that the gains or benefits accruing to the public, or a segment of the 
public, as producers and income earners must be at the expense or detriment 
of the public in its role as income spenders or consumers. 

“This discussion of the place of brands and trademarks in our modern market- 
ing structure would, of course, be entirely misleading if it were taken to suggest 
that price is no longer a consideration in the consumer’s mind or in the manu- 
facturer’s program for marketing goods. What has been suggested is that there 
are many other aspects of competition in addition to price competition and the 
producer’s activities in differentiating his product from that of others has 
incidentally given to many consumers standards of quality and other bases which 
serve as guides in making their choices between items in a given line of 
merchandise. 

“Of course, after the manufacturer has established his good reputation and 
confidence in the quality of his product, he still must have the item available at 
a price which the consumer is willing to pay. The consumer in the absence of a 
price-fixing conspiracy among all of the manufacturers, can choose to buy a 
product of another manufacturer. Also, in the case of many types of items the 
consumer is always weighing and balancing the enjoyment he will receive from 
purchasing one kind of goods as opposed to another completely different sort of 
goods. In this latter sense, diamonds compete against Cadillacs, televisions com- 
pete against washing machines, or the housewife may consider whether, from 
the money left in the food budget, she will buy a new electric iron or a new 
toaster instead. Thus considerations of price are always present and in a system 
such as ours the consumer is the final arbiter in the market.” 


Price is sometimes taken as index to quality 


“There is another very important aspect of price. In many people’s minds, as 
they evaluate certain types of merchandise, quality is associated with price. 
Higher price is associated with higher quality and reduction in price from a 
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standard or well-known level may be associated ultimately with depreciations 
in quality. Some manufacturers, recognizing this association between price 
and quality, establish certain items as prestige items by pricing them high. 
The mere fact that the price of a given branded article varies may lead to un- 
certainty in the consumer mind concerning the consistent quality of the item. 

“Although there are exceptions, the consumer who associates quality with 
price is undoubtedly right in most cases. The reputations of well-established 
and highly regarded firms could not be built over any long period of time on 
any other policy than one of giving better quality in general for the higher price.” 

The proponents challenge the conception that prices as counted in dollars 
and cents are paramount, and offer the thesis that the interest of men and women 
as earners and producers transcends in importance their interests as buyers of 
what they produce. Goods sold below reasonable costs of production and distri- 
pution under deceptive methods of selective price cutting on standard, value 
accepted merchandise, are not bargains, they are an extravagance that the 
Nation can ill afford. 

On this premise Senator Hubert Humphrey, speaking on the Senate floor (in 
1951) during the debates when the Senate considered enactment of the McGuire 
Act said: 

“Let me say to my good liberal friends * * * they cannot ask the Government 
of the United States to maintain price supports for farmers and give workers 
the right to collective bargaining, which means that they set the price for their 
labor with their employers, and then say to the small retail merchant, ‘We do 
not care about you. You can go out and be gobbled up.’ 

“T hear people ask, ‘Don’t you believe in competition?’ I do, but let me add 
a qualifying note. I believe in fair competition. There would be no competi- 
tion in the ring between any Member of the Senate and Joe Louis. That would 
be murder * * *, IT am simply saying that we want fair rules of conduct. That 
is what fair trade does. It does not eliminate competition but it * * * says, ‘It 
makes no difference whether you are big or little * * * We are going to give 
everyone a chance to survive * * *’”’ 


Contention No. 11 


That this measure is unenforcible. 

The same assertion can and was made when the Sherman Antitrust Act was 
proposed. For that matter similar equal forecasts were made with reference 
to enforcement of almost all State and Federal statutes, such as the fair labor 
standards, the food, drug, and cosmetic law, the child labor laws, the income 
tax laws, and even the slavery laws. There will be and there are embezzlers, 
even though there is a law against embezzlement. There are burglars, even 
though there is a law against burglary. Yes, there will be murderers, even 
though there is a law against murder. So there will also be fair-trade violators. 
As a matter of fact experience has shown that certain fair-trade violators 
heralded their contempt of the fair-trade laws by full page advertisements. 
Experience records the fact that when fair trade was effective, enforcement was 
orderly and economical. With respect to enforcement of this measure it is 
important, probably, to stress again, that this measure provides for industry 
self-enforcement, without placing a tax burden on any Federal agency. 

The proponents sincerely urge that the real issue in this measure is whether 
the business interests and practices of the few are to prevail over the welfare 
of the many. 


Contention No. 12 


That price in some cases is the only area where the small retailer can compete 
against the big retailer. 

This assertion, among others, was stressed as a quoted comment from an 
editorial in Barron's, a financial weekly, which Representative Bruce Alger, of 
Texas, had reprinted in the Congressional Record, August 4, 1958. It is in- 
teresting that Barron’s, the Wall Street Journal, and some other publications, 
condemn resale price maintenance as provided for in this measure, yet practice 
resale price maintenance themselves under the legal sanction of consignment 
selling. In other words, they believe in the maxim of “do as I tell you to, not 
as I do.” 

With respect to the above assertion, it is a fact that the one area in which 
the little retailer cannot compete against the big retailer—be he department 
store, discount house, chain, or supermarket—is price. Notwithstanding the 
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opinion of Barron’s or of the former Attorney General, the fact is that in any 
price war the little retailer must be the first to die, for he does not have the 
resources to endure the financial attrition implicit in a price war, nor does he 
have the reputation to sell unfamiliar merchandise to customers attracted by the 
promise of bargains. It is the superior dollar resources of the big retailer, plus 
his ability to recoup his losses through the sale of unfamiliar articles carrying 
substantial profit margins, Which enables the big retailer to withstand the effects 
of a price war. 

To bolster the above assertion, the quoted editorial further alleges that “price 
maintenance then is designated to hamstring the aggressive and imaginative 
merchant.” There are marketing experts who hold that price cutting, far from 
being aggressive or imaginative, is the laziest form of merchandising that there 
is. To corroborate the editorial’s assertion, it continues to relate that when 
Louisiana’s Fair Trade Act was rendered ineffective through invalidation of 
its nonsigner clause, a Baton Rouge “druggist,” Chas. F. Fort, marked down 
everything in his store from 10 to 50 percent. Considering the fact that perhaps 
90 percent of a drugstore’s volume is accounted for non-fair-trade merchandise, 
Mr. Fort’s action in marking down everything in his store from 10 to50 percent, 
if indeed he did so, represents either (a) a confession that he had previously 
grossly overcharged on the majority of his items on which he had had full con- 
trol over price, or (6) he had reduced prices below his cost—either invoice 
cost, or invoice plus operating cost—in order to give spectacular, if inaccurate, 
confirmation of his charge that fair trade costs consumers money. In either 
event, his purpose is to create a deception—the deception that he alone is cham- 
pion of the consumer and that all of his competitors charge more than he does, 

Barron’s editorial omitted to mention the come-ons of the price jugglers wear- 
ing the robes of champion of the consumer, such as: “One to a customer,” “avail- 
able up to 10 a.m. only,”. “we are all sold out,” “we reserve the right to limit 
quantities,” “this is something just as good,” and others limited in number only 
by the imagination of the price juggler. The practice deceives many consumers, 
else loss-leader selling could not be so popular, as Prof. Walter Adams, of Michi- 
gan State University, has noted. Further, it impairs the manufacturers property 
right in his trademark. Still further, as testimony before your committee shows, 
it reduces the manufacturer’s total sales and cuts his employment ability. Fi- 
nally, this is precisely the type of practice which, assassinating the character 
of small competitors, drives them out of business. 

If Mr. Fort did, in fact, reduce the prices on everything in his store from 10 
to 50 percent, one has a right to ask him why he deferred his benevolence until 
the Louisiana Fair Trade Act was rendered ineffective. After all, he had full 
control over the prices of perhaps 90 percent of his merchandise. If he was 
able to reduce the price of these goods by 10 to 50 percent, and still realize a 
net profit from their sales, then he is guilty of having overcharged his customers 
from the time he opened his first establishment until the Fair Trade Act was 
made ineffective. Overcharged them, if I may point out, during the very years 
when he was telling the public that only the fair trade law (applicable to 
about 10 percent of his goods) prevented him from passing on to his customers 
the benefits of his remarkable efficiency. 

Is this what Barron’s regards as fair competition? Or is this not precisely 
the kind of misrepresentation and deceit, if not outright fraud, which any 
civilized government, acting in the interest of the people as a whole, would want 
to prevent? 

The proponents of this measure submit that no one, including Congressman 
Alger need look far to observe the havoc in motion along the main streets of 
America, and neighborhood areas in large cities, to see the many empty stores 
which tell a tragic story of community devastation. Let Congressman Alger 
and others talk to the survivors in business, the small independent merchants, 
and it will soon be made plain to them, that most of them worry over the trends 
in the retail field. They wonder how soon they, too, will lock the front door 
for the last time. But maybe Congressman Alger and Barron’s belong to the 
group who believe in the recently heralded philosophy that “the right to suffer is 
one of the joys of a free economy.” 

Congressman Alger, particularly, is invited to read page 67 of the brief of the 
undersigned in which is reprinted Sylvia Porter’s column from the Chicago 
Tribune, March 11, 1958, entitled “Small Business Fading Out in Area of 
Giantism.” He would do well instead, to ask leave for the extension of remarks, 
to be printed in the Congressional Record, the material contained in an edi- 
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torial of N.A.R.G.U.S. (the National Association of Retail Grocers) of June 
1958 in which among other things is stressed the premise that: 

“The foundation of our national philosophy is based on a free competitive 
system where the door of opprtunity is always open to newcomers in every line 
of business. * * * 

“The structure of retail food distribution in 1970 and thereafter is being 
formed right now. It will do little good to let matters take their course now 
and deal with the problem of monopoly when the industry becomes controlled 
by a few tremendously large integrated firms. It would be a great national 
tragedy to allow the same pattern of concentration to develop in food distribu- 
tion that has taken place in the manufacture of automobiles.” 


PART 4, CONCLUSION 


There are at least 10 million Americans who believe that this measure is de- 
serving of prompt enactment in the national interest. These Americans com- 
prise the backbone of U.S. small business—the overwhelming majority of retail- 
ers and wholesalers in all merchandise fields, together with their families and 
their employees. They include, also, thousands of manufacturers, large and 
small, of trademarked merchandise who have an understandable interest in 
protecting the property value of their trademarks and the strength of their 
distribution system without which their factories could not operate. These 
Americans base their judgment of the benefits of this measure on experience in 
the marketplace. They have a sincere and profound conviction that this meas- 
ure would: 

1. Promote competition 

It is their view that unless the unfair competitive practices at which this 
measure are directed are curbed there will be a continuing diminution of com- 
petitors. The competitors who will be the first to close their doors, as many 
have already, are small businessmen. But the nature of jungle pricing is such 
that larger and larger businessmen will become Dun & Bradstreet’s statistics 
of commercial failures, leaving the market to the not so tender administrations 
of a relatively few giants. As an outstanding department store executive ob- 
served, permission to conduct vicious price wars, at the will of anybody, can 
see an America with 100 million proletarian workers employed by a few super- 
giant concerns. 

2. Marimize sales and employment 

Our mass distribution system, of which these Americans are the major part, 
has helped to make the United States the world’s greatest consumer market 
and, thus, to make possible employment, not under duress, on a scale unmatched 
by any other country. Notwithstanding the contrary assertions, whether schol- 
arly or otherwise, of opponents of this measure, these Americans are telling 
you that jungle pricing of popular identified merchandise—the only kind that 
they must be able to sell at a profit if they are to stay in business—will force 
them to discontinue the sales of these articles. These Americans cannot afford 
to sell merchandise unless it provides them with the opportunity to earn a living 
wage, in the form of profit. Jungle pricing may enhance the sales volume of 
those who can afford to engage in such tactics, but it will reduce the sales vol- 
ume of the manufacturers of these articles, as the testimony shows, because 
many distributors will cease to push, or even to stock, the price-cut merchandise. 
This means reduced employment at all levels—manufacturing, wholesaling, and 
retailing. 

§. Curb deceptive practices 

It is a deception of the American consumer to offer to sell at a bait price 
a popular trademarked article whose value is as familiar as the worth of a 
dollar bill. Certainly it was not necessary to hold a liquidation sale of the 
article, since its popularity attests to its salability. Clearly, the purpose of the 
bait price is to create the impression that all the merchandise of the offerer 
represents a similar bargain for the shopper. This cannot be true because no 
businessman can stay in business by selling his stock of goods at less than in- 
voice plus operating cost. The American consumer is likewise deceived when 
popular identified goods are advertised for sale at bait prices not for the purpose 
of selling the advertised goods but solely for the purpose of attracting store 
traffic and of selling these customers other merchandise on which the bait pricer 
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realizes enough profit to make his entire operation pay off. The Congress hag 
not hesitated in the past to curb deceptive practices by legislative enactment; in 
enacting this measure it would be following practical precedent. 


4. Equalize rights in the distribution of identified articles 


There exist now legal mechanisms, other than as provided in this measure 
which permit the owner of a trademark to establish and control the retail price 
of the product identified by that mark. Unfortunately, there are many manu- 
facturers who find the use of these mechanisms uneconomic, particularly in those 
cases where the manufacturer requires a vast network of distributors to bring 
his products to the consumer. This measure would equalize rights in the dis- 
tribution of identified articles by extending the right to establish the stipulated 
or minimum resale price to manufacturers, under certain circumstances, who 
distribute through the established channels of wholesale and retail distribution, 
The retail price cutter, for example, effectively establishes and controls the price 
of all merchandise bearing his trademark. The manufacturer who sells direct 
to the consumer through his own retail outlets, or through house-to-house can- 
vassers, establishes and controls the resale price of his identified products. The 
publisher of a newspaper or magazine using the technique of consignment selling, 
determines the absolute price which the newsdealer must charge for his publica- 
tion. The manufacturer who operates on an exclusive franchise basis establishes 
and controls the retail price of his identified product. Indeed, these legal mech- 
anism are the basis for a larger annual volume of retail sales than is accounted 
for by fair trade. 


5. Encourage Americans to establish their own businesses 


It is in the character of Americans to wish to establish their own businesses, 
They are prepared to invest their capital, however small, plus their energy, in- 
genuity and talent, in an enterprise of their own, but only if they think they have 
a chance to succeed. The law of the jungle which prevails in today’s marketplace 
provides discouragement not only for those already in business but for those 
who might wish to establish their own businesses. These people under today’s 
conditions, do not see their future in a growing America. This measure offers 
hope to those who are thinking of entering upon their own business today— 
and permits today’s youngsters, who will be tomorrow’s citizens, themselves to 
dream in terms of being the owner of a business one day. 

In this respect it is worthy to note the observation reflected by a decision of the 
Ohio Supreme Court (State of Ohio v. Standard Oil Co., 49 Ohio St. 137) which 
was rendered way back in 1892; in which the court said: 

“A society in which a few men are the employers and the great body are merely 
employees or servants is not the most desirable in a republic; and it should be 
as much a policy of the laws to multiply the numbers engaged in independent 
pursuits or in the profits of production, as to cheapen the price to the consumer.” 


Mr. Water. My statement for the record is designed to limit itself 
to the legal concepts involved and only whenever necessary embraces 
the concepts of economic, social, political, and moral considerations. 

I have divided the material of my statement into four parts, 
namely : 

(1) A section-by-section analysis of the measure; 

(2) The reasons why this measure is needed, and what the measure 
is designed to accomplish; 

(3) Issues and contentions raised by opponents to this measure as 
gleaned from testimony at previous hearings and comments; and 

(4) Conclusions. 

In part 1, I stress: 

(a) The construction of the interstate commerce clause as it may 
apply to local transactions of qualified merchandise, when such mer- 
chandise once traveled in interstate commerce. 

(6) The flexibility of the measure: In which I particularly point out 
the skillful draftsmanship of sections 6, 7, 8, and 9, in which sections 
every angle, and past experiences with legalized resale price mainte- 
nance were Lohaldared in order to accommodate the need and realities 
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of the marketplace with a view of the ultimate good of the consuming 
ublic. 

(c) With respect to the enforcement of the provisions of this meas- 
ure, it is significant to note that the remedy provided for violation is 
limited to private civil actions initiated and adjudicated under estab- 
lished legal and equitable judicial procedures normally available to 
litigants, without resorting to special new or existing tax-supported 
agencies. 

(d) With respect to policy, Congress by this measure seeks to ac- 
complish several aims, chief among which are: 

(1) To protect the property rights represented by the goodwill 
in trademarks used in the distribution of consumer accepted prod- 
ucts, of recognized value, and competitively priced from being 
abused and destroyed by a few predatory price manipulators. 

(2) To eliminate unfair and deceptive methods of competition, 
thereby help prevent the growth of monopoly and concentration 
in the field of distribution controlled and dominated by superior 
and greater capital power. 

(3) To reaffirm its faith in the Federal antitrust laws designed 
to preserve the benefits of fair and equal opportunities in a com- 
petitive free enterprise market. 

In part 2, Mr. Chairman, I discuss the legal reasons why Congress 
should enact this measure. In this connection, in some detail, I stress, 
the consumers concern in resale-price maintenance of branded mer- 
chandise, one of the prime purposes of this measure. 

Concluding this part of my statement which consists of some 36 
pages, at page 47 thereof, I provide the committee, in detail, with the 
present constitutional status of the State fair trade acts, particularly 
as it affects enforcement of these laws in interstate commerce. 

In part 3 of my statement, with some detail, I discuss the issues and 
contentions raised by opponents to this measure, as gleaned from their 
testimony and statements made by them at previous congressional 
committee hearings considering resale price maintenance legislation. 
This material which consists of some 45 pages, I believe adequately 
refutes every contention raised by the opponents. I respectfully direct 
your particular attention to this part of my statement. 

In part 4 of my statement, I summarized the aims and purposes of 
this measure by stressing that this measure: 

(1) promotes competition ; 

(2) maximizes sales and employment; 

(3) curbs deceptive practices ; 

(4) equalizes rights in the distribution of identified articles; 

(5) encourages Americans to establish their own businesses. 

Concluding my remarks in support of S. 1083, I respectfully stress 
the following significant features of the measure: 

(1) That its provisions with respect to the right of a proprietor of 
identified merchandise to establish and maintain resale prices of quali- 
fied merchandise distributed in interstate commerce is not mandatory, 
but is merely permissive. That is, a proprietor of such merchandise is 
not compelled to establish nor maintain the resale price of his mer- 
chandise; nor is a distributor compelled to feature or sell such price- 
maintained merchandise. 
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(2) That this measure provides flexible provisions attuned to mar- 
ketplace experiences and realities in an effort to promote distribution 
of identified merchandise in commerce; it provides an appropriate 
and flexible vehicle aimed to equalize the rights of distributors in the 
distribution of merchandise identified by a trademark, brand, or trade- 
name; it recognizes and protects the property rights represented by 
the good will attached to such trademarks; and strengthens the anti- 
trust laws by proscribing unfair and deceptive methods of competi- 
tion which result from retaliatory price-cutting practices which in- 
evitably lead to monopolies and concentration in the field of distri- 
bution. 

(3) That this measure creates no new or novel legal remedy for the 
sider cement of its provisions, but merely provides redress for i injuries 
sustained, provable under the procedures established by our courts 
created for that purpose. 

(4) That this measure is economically sound, legally appropriate, 
socially and politically desirable. 

(5) That this measure corroborates the overwhelming acceptance of 
the premise of permissive resale price maintenance adopted by 46 
out of the 50 State legislatures as an appropriate means to promote the 
public welfare of the consumer in the role of a producer—and the 
distributors who serve such consumers. 

Accordingly, in behalf of the proponents of this measure, we submit 
that no one, desirous to provide the consuming public with the bene- 
fits of free competition in the marketplace, can separate free com- 
petition from fair competition. Nor can one fail to be impressed with 
the extent to which fraudulent and de eptive practices are woven into 
the fabric of retail distribution as it is revealed in the practice of 
retaliatory selective loss leader selling of identified consumer accepted 
merchandise, And if one is so impressed, he is also depressed by the 
complete inadequacy of the present. public or private measures or 
remedies to check it. 

It follows, therefore, that a method of competition beset with fraud 
and deception is economically unsound and morally wrong. Aside 
from its moral or ethical aspects, sale by fraud or deception is a de- 
nial of property exchange at equivalent value. Economically, sale 
by fraud or deception differs only in degree from theft. 

The proponents, ¢herefore, unreser vedly maintain that this measure 
shabby implements the Federal Trade Commission Act in its avowed 
purpose and aim of preventing persons from using unfair methods of 
competition, and unfair or deceptive acts or practices In commerce. 

That, Mr. Chairman, concludes my analysis of my submitted state- 
ment. 

Anticipating some of the points that you have asked, Mr. Chairman, 
this morning, and the concern of some persons with reference to the 
contention that this measure may somehow affect the exemption of re- 
tailers under the Federal Fair Labor Standards Act, to this extent I 
have spent some time and I have prepared a statement to that effect 
which I offer now to be made as a supplementary report to my state- 
ment, and I want to offer several copies for the committee so they 
can have it for themselves. 

Senator THurmMonp. Without objection that will be incorporated in 
the record. We will be pleased to have those copies. 
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Mr. Water. I want leave also to introduce two amendments to the 
present 1083. These amendments are similar, of course, in exact 
A eonage to those amendments which were accepted and provided by 
the Interstate and Foreign Commerce Committee when it heard a 
similar measure in the House. One of the amendments is—— 

Senator THurMmonb. Without going into detail, would you mind 
giving us a brief synopsis of what those amendments do? 

Mr. Water. They are very short, three or four lines each. 

The first amendment is the one offered by Congressman Hemphill. 
I believe he comes from your State. That amendment reads: 

Nothing contained in this act (it appears after the first section) should 
be construed as meaning that a retail distributor is engaged in interstate com- 
merce, or in any activity affecting or related to interstate commerce, except 
for purposes of the operation of this section (which is section 1) and the 
amendments made by section 2 of this act. 

That has reference, I believe, to much of what has been said by you 
this morning, to whether or not this act will bring the retailer into 
activities of interstate commerce. This statement that I prepared 
with reference to whether or not a retailer is exempted or it might 
affect his exemption under the Fair Labor Act is in line with this. 

The second amendment is the one which deals with the last para- 
graph of the measure and that is section 10, which is now becoming 
11 because of these amendments. 

That asks leave to insert on page 9, line 13, after the comma strike 
the words “or agreement”, and insert in lieu thereof the words “agree- 
ment, or notice”, and follow with the rest of the paragraph to end of 
line 22 thereof. 

I am going to offer these two amendments at this time for your 
consideration. 

The reason for this amendment is to overcome any possible ob- 
jections to the effect that this measure will in any way interfere with 
the possibility of claiming that it is contrary to the concepts of the 
Sherman Antitrust Act. 

That completes my comment on this measure. 

Senator Tuurmonp. Is there anything else? 

Mr. Water. That is all there is that I have to say. 

Senator THurmonp. I have been requested to propound this in- 
quiry in order that the members of the subcommittee will know what 
interests other people have in this matter. The inquiry is: Are any 
chainstores or other stores or other corporations contributing to the 
work of the retail merchants in proposing this bill ? 

Mr. Watter. As far as I know, there are only those people who are 
interested in the drug industry. The National Association of Retail 
Druggists, which I represent, is the sponsor for the Bureau of Edu- 
cation on Fair Trade, a representative of which group will speak to- 
morrow, I understand. The bureau is financed by persons only inter- 
ested in the drug industry. They consist of retailers and whole- 
salers and manufacturers in the drug industry. 

Senator Tuurmonp. You represent the National Association of Re- 
tail Druggists? 

Mr. Water. Yes, sir. 

Senator THurmMonp. What wholesalers have contributed to the 
expenses of this work, would you mind telling us? 
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Mr. Water. I wouldn’t know that, but a representative who will 
appear tomorrow, he will know, or should know. pete 

Senator THurmonp. I presume he will have no objections to stating 
that for the record. 

Mr. Watter. No, sir; that is open for the record. 

Senator Tuurmonp. Thank you very much for appearing here and 
giving us this information. 

Mr. Van Ment. Mr. Chairman, may I make a statement without 
reading it? I am Herman T. Van Mell, vice president and general 
counsel. 

Senator THurmMonp. You are not scheduled to testify today ? 

Mr. Van Me tt. No, sir. 

Senater TuurmMonpb. We will be glad to receive your statement with- 
out objection. It will be incorporated in the record. 

Is your statement on behalf of the bill or against it ? 

Mr. Van Metx. On behalf of the bill. 

(The statement follows :) 


STATEMENT OF HERMAN T’.. VAN MELL, VICE PRESIDENT AND GENERAL COUNSEL OF 
SUNBEAM Corp., CHICAGO, ILL. 


INTRODUCTION 


My name is Herman T. Van Mell, and my home is in Chicago, Ill. I am a vice 
president and the general counsel of Sunbeam Corp., nationally known manu- 
facturer of high quality electrical appliances. 

Ever since the enactment of the State fair trade laws and the Miller-Tydings 
Act in 1937, Sunbeam has been a stanch advocate of fair trade. 

Sunbeam Corp. continues wholeheartedly to subscribe to the principles and 
necessity of fair trade, and endorses the principles of the Humphrey-Proxmire 
bill, S. 1083. 

WHY DOES SUNBEAM SUPPORT FAIR TRADE? 


No manufacturer can afford to mass-produce goods unless dealers are willing 
to promote and retail them. Dealers are not willing to retail the goods of any 
producer if they cannot make a profit. The great mass of dealers cannot make 
a profit unless the price they charge is high enough to cover their average cost 
of doing business. Today’s price cutting has severely impaired the profitability 
of selling national brand appliances. 

Let the trade paper reports speak for themselves: 


[From Home Furnishings Daily, Mar. 4, 1958] 


“Major Milwaukee department stores and a number of electric housewares 
dealers are selling GE, Sunbeam, and Toastmaster appliances at 6 percent above 
cost, the minimum allowed by the Wisconson State law. 

“Stores cut prices Friday and Saturday in order to meet those set by (————). 
However, even the lower prices on electrics has not caused lines to form at 
Milwaukee stores. Consensus here is that prices have reached rockbottom and 
that the present level will be maintained * * * 

“The small dealer who depends on the sale of electrics to pay his rent is ex- 
pected to be worst hurt by the current price slash, This dealer can’t afford to 
Sell electrics at 6 percent above cost for very long.” 


{From Home Furnishings Daily, Mar. 8, 1958] 


“A small Pittsburgh discount house (————), plans to withdraw from selling 
GBH and Sunbeam merchandise in the face of the firms’ decision to abandon fair 
trade, an executive of the store said today. 

“While he will continue with some small electrics, he plans to reduce his 
inventory sharply because he thinks it will be impossible to compete profitably 
with department stores, which will football the items around cost to get traffic.” 
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[From advertisement of a giant department store in Chicago Sun-Times, Mar. 3, 1958] 


“We guarantee you buy for less here than the lowest advertised price in all 
Chicagoland—Sunbeam * * *” 


{From Home Furnishings Daily, May 7, 1959] 


“This past week (in Philadelphia for Mother’s Day) was marked by the 
feeblest promotions of electric housewares that we have seen here in some 
time * * * retailers just don’t know what prices to offer * * * typical was one 
(large department store) weekend promotion of a Sunbeam hair dryer at $18.88. 
The appliance has a suggested list of $26.95 and sources claim that dealer cost 
is $18.87 ; in 6-lot shipments $18.19 each.” 


[From Home Furnishings Daily, Dec. 26, 1958] 


. From Cleveland: “Many stores have said that stocking electrics is not a 
money making proposition and in a number of cases means losing money and 
that the main reason why they stock them is for customer convenience and to 
help store traffic.” 

From Baltimore: “But it is in the realm of profit that dealers have been hit 
hardest. Department stores have been vieing with discounters right up to the 
present in an effort to see who gets the volume. In doing so, the former are sell- 
ing in many instances below cost, particularly on Sunbeam and General Electric 


items.” 
{From Home Furnishings Daily, Mar. 12, 1959] 

Sioux Falls: “The end of fair trade in this area brought sales of electric 
housewares practically to a standstill for many stores. Buyers say, unless the 
problem of price cutting is satisfactorily solved, some housewares departments 
will cut appliances to one or two items only for regular customers.” 

Birmingham, Ala.: “Retailers agreed that fair trade protected the small mer- 
chant more than the large one, who has more merchandise to sell. However, 
every resource contacted for this all were for the return of fair trade.” 

Bismarck, N. Dak.: “The most significant change among retailers in electric 
housewares since the end of fair trade has been the elimination of many of the 
small dealers, in the opinion of most local merchants.” 


[From Home Furnishings Daily, Mar. 11, 1959] 


“The death of fair trade was followed generally by a sharp decline in sales 
and a near disappearance of profits * * *. Many wholesalers who had been de- 
emphasizing electrics for years dropped the category completely. * * * At 
Wesco, for example, the number of lines was cut from about 28 to about 23. 
The eliminated lines included Sunbeam and Universal (Landers, Frary & 
Clark) * * * Macy’s, New York, and Abraham & Straus, Brooklyn, diminished 
the sales area in which electrics were being sold. A. & S., in fact, relegated the 
eategory to a comparatively quiet corner; Macy’s reportedly is using one-third 
less space than it did before the end of fair trade. The smaller stores were 
hardest hit. Fair trade to them meant the difference between profit and 
loss. * * * Why did these wholesalers and retailers cut back or drop electrics? 
The answer is always the same: No profit. On the other hand, major discount 
houses regard the passing of fair trade as a blessing. The larger ones are 
using formerly fair traded lines as traffic pullers. * * * A number of retail- 
ers—large and small—are not displaying electrics anywhere near the number 
they had displayed before fair trade ended. They are not merchandising it. 


:Many smaller dealers are selling the items from under the counter, only when 


they’re asked for.” 

In an article describing the inability of electric housewares manufacturers to 
promote new products successfully, Home Furnishings Daily of March 10, 1959 
quoted a distributor as saying: 

“The small dealer is gradually drying up as an outlet, following the end of 
fair trade. He’s afraid to buy because, as soon as he gets shipment, someone 
else is cutting prices and almost giving the goods away.” 


[From Forbes, Mar. 1, 1959] 


“Korvette, on the other hand, as one of the noisiest of the discount houses, has 
been steadily moving into department store status while dragging in the patrons 
with screaming bargains and loss leaders. In the retailing ‘revolution,’ things 
have been going largely Korvette’s way, as last month’s figures so dramatically 
demonstrated.” 
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[From Home Furnishings Daily, Feb. 12, 1959] 


A Virginia discounting house is quoted as saying: “We carry Sunbeam’s com- 
plete line of small electrics and we feel this merchandise is presold for us by 
national advertising, particularly over television and in magazines. 

“We advertise that we sell this merchandise below wholesale. The customer 
knows this. We feel they know what they want when they walk in our store 
and it doesn’t take them long to make up their minds. 

2 — does sell a below the declared single lot wholesale price—1l cent 


under—on small electrics. ; 4 
“Mr. — is quick to assert that the big object in handling electric house- 


wares is to create floor traffic and engender an interest in a major appliance,” 








{From Home Furnishings Daily, Feb. 12, 1959] 


“Mr. Goldberg pointed out that with branded electric housewares priced at 
cost or in some instances less, the specialty dealer, even though he would like to 
continue, has had either to get out of the business or to make electric house- 
wares a very small part of his operation. This is also hurting the manufac- 


tures,” 
[From Wall Street Journal, May 4, 1959] 


An article describing how price competition between dealers of the same 
make of an automobile leads to deceit in auto selling : 

“Despite the new law requiring cars to carry labels showing their list prices, 
deceit and sharp practices continue to be common. * * * Many dealers, if the 
one in which I work is typical, are spending most of their energy battling other 
dealers selling the same make, rather than rival makes.” 

These basic factual reports from the trade press could be extended indefi- 
nitely but they all demonstrate what price cutting has done to the marketing 
of Sunbeam products. 

Basically it boils down to this: if distributors and particularly dealers, large 
and small, cannot make a profit in handling Sunbeam appliances they will stop 
handling Sunbeam appliances except for loss leaders or accommodation pur- 
poses and Sunbeam’s business will dwindle and be injured. That is why Sun- 
beam supports the principles of fair trade. 


AVERAGE STORE COST OF DOING BUSINESS 


In the preceding section we have shown that where price cutting makes it im- 
possible for dealers to realize a profit they will stop handling brand-name goods, 
and that price cutting which gets prices down close to wholesale cost destroys the 
ability to make a profit. 

Now what is the cost of doing business of the average store? 

This question is answered by reliable, long-standing statistics. Take the Oper- 
ating Results of Department and Specialty Stories in 1957 published by the 
Harvard Business School. Here is the average cost of doing business found by 
them : 





Percent 
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Note the figures for the same year, published in the 1958 edition of Merchan- 
dising and Operating Results of 1957 compiled by the Controllers’ Congress of the 
National Retail Merchants Association. On page 16 the average expenses of 
stores having a volume of less than $250,000 a year are set forth as: 


Percent 

Meee MU YOLE ME 209. 20 oe busbar. veut Den el tole ee Seren Se ee ae 16.7 
Seer Peal C8tALE CORT. 25 UUs Abele sb teen ee a otass 2.9 
Mrmr Vor Cieatier sO eu lisa cue ee ee 2.4 
ner CX DONS... enn ebliveiislslabi dail, sae tee eee eed 8. 0 
Total expenses (before any profit) of net sales________-___----_---- 30. 0 


When we find that the average cost of doing business of all department stores 
combined, before any profit, as shown by the Harvard survey is 33.7 percent of 
net sales, and even in the small volume stores is 30 percent of net sales, and all 
this before profits, how is the small merchant, or for that matter any merchant 
at all, to survive when cut prices and loss-leader competition cuts the margin 
down to 10 or 15 percent of sales? Or drives prices down to 6 percent over cost 
as in the Milwaukee report above quoted? Only the large department and dis- 
eount stores can sell price footballed, national-brand merchandise advanta- 
geously by using them as loss leaders to generate store traffic for the sale of other 
goods. But this does not generate enough volume to support efficient mass pro- 
duction. Here are the economies of fair trade in a nutshell. 


SOME LEGAL AND ECONOMIC FACTS ON PRICE MAINTENANCE 


I. The consumer's interest and the actualities of price fixing 

(a) At any given time all prices throughout the United States are, in fact, 
fixed. Cut pricing and loss-leader pricing also fixes prices. 

The thoughtless statement that price fixing in itself is a per se restraint of 
trade is absolute nonsense. All newspapers and magazines fix their price. All 
insurance companies fix the price of their policies. All stores fix the price of 
their private-brand goods. The fact that in all walks of life prices are “fixed” 
does not restrain trade. It is time for legislative correction of this mischievous 
error. 

(b) The real question is not whether prices of trademarked products shall 
be fixed, but who shall fix them—the producer or the middleman? 

1. The interest of the consumer in production and marketing ahead of price.— 
It is the principal false assumption, upon which a great deal of hostility to fair 
trade rests and much misleading “shopping bag’ evidence has been introduced 
that the consumer’s paramount interest is the cheapest price that price-war and 
loss-leader marketing can come up with. I brand this philosophy as completely 
false. 

The consumer has many interests which interact with each other. The con- 
sumers’ basic interests are inconsistent with the kind of cut pricing that is going 
ontoday. Let us review these interests : 


Consumer Interests—How Served 


(a) Purchasing power: Before he can become a consumer, the would-be 
buyer must possess purchasing power. He can obtain purchasing power only 
through his own work, or indirectly from the productive work of others. 

(b) Production of goods: These earnings cannot arise until an agricultural 
or manufactured product is created by work. The production of goods is the 
only true basis of wealth and purchasing power. Servicing trades such as whole- 
saling and retailing cannot come into existence until goods have been produced. 
Therefore, the consumer’s first and paramount interest is in the unrestrained 
production of agricultural and manufactured products. 

(c) Marketing of goods: Closely tied to his basic interest in the production 
of wealth is the consumer’s interest in a reasonably stable community, and 
intelligent laws which encourage production, and the distribution and sale of 
goods produced, without which production is stifled. 

(d) Stability of employment: The consumer has an overriding interest in 
protecting his earning power by stability of employment which, in turn, depends 
in the last analysis, in a free society, upon the ability of producers to sell at a 
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profit. Unless this happens, there is no service industry to provide employment, 
and there are no taxes to pay for government services and employment ; 

(c) Choice between products: To improve his standard of living the consumer 
has an interest, after the satisfaction of his necessities, in an ever widening 
choice between products which make life richer and more enjoyable. 

(f) Developing and marketing of new products: The consumer is interested 
in laws such as patent, trademark, and marketing laws, and conditions which 
provide an incentive for the diversification of products, their constant improve. 
ment, and the constant development of new products. 

When a particular price cut fixes the resale price of a product at a point which 
injuries any of the foregoing interests, such cut price is not in the consumer’s 
overall interest. His bargain is too dear. 

2. The consumer’s interest is injured by uneconomic low prices fired by price 
eutters which are destroying small dealers, restraining trade, and creating 
monopolies.—Throughout the United States today, price cutting on national 
brand goods is having this effect: The total number of small retailers is declining 
rapidly. In addition to the relatively small number who are going through 
bankruptcy or receivership, a vast number are finding their small resources of 
capital being slowly and forever milked away because price wars and loss leader 
selling make it impossible for them to resell the goods in which they invested 
their money, at a price which yields them a modest little profit. 

When the small and medium dealer goes, the small and medium local dis- 
tributor goes, as he is going today, very rapidly. The thousands of small enter- 
prises among which small and medium size manufacturers found distributors 
and dealers willing to gamble on their products and little known brands are 
disappearing. The giant chains only want to carry the assured best sellers 
of the best known manufacturers. They hesitate to gamble on new products, 
The discount houses frankly say: ‘We can’t carry an unknown product—get it 
established first.” 

The price cutting now going on because of the collapse of fair trade has fixed 
prices at such low levels that it is rapidly concentrating retailing into the hands 
of fewer and fewer giants. Only the largest of the producers have a chance of 
dealing on reasonably equal terms with such giants or the power to create their 
own outlets. The small producers exist at their mercy. In 1950 appeared a 
book “Mass Marketing to the 400 Mass Retailers” by E. B. Weiss, which demon- 
strated that 400 giant retailers did more than 50 percent of the Nation’s retailing 
volume. Today in 1959 there is reason to suspect that such handful of giant 
retailers is doing as much as 75 percent of the retailing. 

Instead of price war marketing being the consumers’ supreme good, price 
cutting has set the stage for, and has encouraged retailing concentration and 
monopoly. Price cutting bas destroyed trade. Price cutting and loss leading 
is now tending to eliminate the small producer, distributor, and dealer from 
the American scene. 

This is not to the consumer’s interest. 

3. The consumer’s interest is protected when the producer controls the resale 
prices charged for his products.—The profit motive encourages people to pro- 
duce. The possibility of profit encourages people to improve existing products 
and to develop an infinite variety of new and increasingly useful products. But 
a producer cannot make a profit unless people are willing to buy his product. 
So long as a producer has no monopoly on a particular product the consumer has 
a choice between his and at least one other product. If the producer fixes the 
price too high he makes no sale. No sale, no profit. In fixing a price the pro- 
ducer has no assurance of getting it. Nothing forces a consumer to buy one 
producer’s product when there is a choice, a substitute, or an alternative product. 

Without volume sales and profit the producer cannot stay in business. There- 
fore, a nonmonopolistic producer must always and invariably fix his price on 
his product at a reasonable figure which people will pay in the fact of com- 
peting products, substitute products, and alternate products. 

Unless producers make a profit our Government collects no taxes. Profits are 
basic to the consumer’s overall interests. 

Out of profit comes the capital with which to expand production facilities, to 
pay for research, and to pay for the development of new products. Without 
profit, production will not long continue in a free economy. 

The producer is the one who should be permitted to fix the price on his own 
products because his own self-interest will force him to fix such price in an 
amount sufficient to realize the profits necessary to keeping his production ma- 
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chinery going and growing, but not so high as to make his goods unsalable. 
Thus is the consumer best served. 

4. The consumer’s basic interest is injured when the interest of the middleman 
results in low price fixing which restrains trade and controls production—The 
primary interest of the middleman is likewise to make a profit, but on his overall 
transactions. His interest is not the same as the producers, for an infinite 
variety of reasons. He may make more profit on a competitor’s product and, 
therefore, it may be in his interest to play down or even hinder or destroy the 
sale of the first producer’s product. He may conclude that he ean best divert 
trade away from other middlemen by sacrificing profit on one item. He may 
find, as is often the case with national brand goods, that by selling at or near 
cost he can deceive consumers into believing that all his merchandise is thus 
bargain priced and thereby bring people into his store in order to sell them other 
goods at a high markup. 

Particularly, each middleman’s self-interest is to get as much business away 
from other middlemen as possible. Hence the dangerous and illogical slogan 
which almost every department store in the United States boasts: “Abduls will 
never be undersold.” This slogan ieads him into constant price wars. 

Price wars neither create nor produce. They only divert * * *. 

If by a cut price some consumers have their purchasing power extended, the 
proprietors and employees of the eliminated retailers have their purchasing 
power correspondingly reduced. The total purchasing power of the community 
is not changed—only diverted. 

The producer as well as the consumer has a keen interest in the continued 
existence of a strong and healthy group of distributor middlemen, both whole- 
salers and retailers. By their inventory purchases (the so-called filling of the 
pipeline), they help to finance from 60 to 90 days of the manufacturer’s produc- 
tion, a financial burden which few producers and certainly the smaller ones 
cannot bear. The existence of this group of middlemen, willing to order prod- 
ucts in advance, enables the producer, in turn, to buy machinery and equipment, 
goods and supplies, and to employ and pay consumers today for the production 
of goods which will not be sold until some time in the future. 

When there are price wars, and the distributors and dealers find they cannot 
resell these products at a profit they stop buying, trade is restrained, production 
is restrained, consumers are unemployed, and the whole economy suffers. 

Just one price cutter on national brand products in any community has the 
uncontrolled power at one stroke to make it unprofitable for distributors and 
dealers to handle a product at any time his selfish interest pleases. When he 
uses his selfish power, which certain giants are doing today, marketing and 
production are injured and with it the employment of consumers. 

The antitrust laws must be amended to remove this dangerous price-fixing 
power from the hands of the middleman. 


II. Present antitrust law preventing a producer’s control of the distribution of 
his own product is wrong because it conflicts with immutable economic laws 


The foregoing comments are not intended to level blame at any particular 
store or retailer. If the law permits and encourages loss leaders, then a mer- 
chant would be foolish not to use them if he considers it to be in his own self- 
interest. Our quarrel is with the law. The present antitrust law on price 
maintenance is economically and morally wrong and contrary to the overall 
interests of the country as a whole which is first and foremost the maintenance 
and expansion of profitable production. 


III, Statement of the economic laws of price cutting which conflict with present 
antitrust concepts 


The economic laws of price cutting which I have repeatedly observed in opera- 
tion and which are always and everywhere applicable to the distribution of brand 
name merchandise are as follows: 

(1) The lowest generally known price fixes the maximum price which con- 
sumers are willing to pay for identical articles of a given brand. 

(2) When one or more merchants in a community, by advertising or otherwise, 
have fixed in the public mind such a low price for identical articles of a given 
brand that the other merchants are unable to make a profit on the resale thereof, 
other merchants will refuse to reorder, stock, and handle such merchandise and 
the total volume will tend to decline. 
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(3) If a producer has no effective legal power to maintain the resale prices 
of his products the self-interest of some merchants will impel them to begin to 
carry on price wars and loss-leader selling resulting in making the marketing 
of such products unprofitable per se. 

(4) When the marketing of national brand products becomes unprofitable per 
se, the mass production and continued mass marketing of such products is 
curtailed. 

IV. There can be no competition without competitors 

Tf a false concept of competition requires that the economic laws of price cut- 
ting shall operate then as Mr. Justice Brandeis once said, this is “competition 
which kills.” 

CONCLUSION—A DRASTIC CHANGE IS NEEDED 


Unless the Congress of the United States takes early, decisive action, thou- 
sands upon thousands of small retailers, distributors, and small manufacturers 
will most certainly be greatly injured if not eliminated from the market. Even 
the medium-sized and giant producers, distributors and dealers cannot escape 
unaffected. 

Thereiore, Sunbeam heartily endorses the principles of the Humphrey-Prox- 
mire bill, Sunbeam further suggests that in order to overcome, for once and for 
all, the previous failures of congressional legislation to survive the hostility and 
opposition of Government agencies and others, consideration be given to amend- 
ing the bill to include these points: 

1. To permit a brand-name producer, who elects to distribute his own non- 
monopolistic products solely by contract, to select his own customers as he sees 
fit, to specify the conditions and markets for resale, to refuse to deal directly 
or indirectly with those not selected, to exclude all noncoutracting parties from 
participation in the distribution of his own products, as well as to specify resale 
pricing at all levels of distribution and up to the point where the product is sold 
to the consumer for whom it was intended ; 

2. To prohibit any middlemen from directly or indirectly advertising or using 
a producer’s trademark, including the use or advertisement of such trademark 
as a representation or holding out that he is regularly engaged in the business 
of handling such identified product, without the continuing written consent of 
the owner of the trademark ; 

3. To require the Federal courts to protect such rights by simple, speedy, and 
definite injunctive processes, on a prima facie showing. 

4. To amend the antitrust laws to declare that no contracts or actions of a 
producer, either directly or indirectly or through affiliated subsidiaries with 
regard to the production and all aspects of the resale and distribution through 
to ultimate consumers of his own products (in the form in which his production 
has been completed), shall be deemed in restraint of trade or tending to monopo- 
lize, provided that such contracts are not made or such action taken in combina- 
tion or conspiracy with another producer and provided that there is available on 
the market one or more of the same type of products or reasonable functional 
substitute therefor produced by others. 


STATEMENT OF HERMAN C. NOLEN, PRESIDENT, McKESSON & 
ROBBINS, INC. 


Mr. Noten. Mr. Chairman, this isn’t exactly an unusual experience 
for me to be sitting at the feet of a South Carolinian as chairman. 
The chairman of my company happens to be a South Carolinian, from 
Columbia. 

I am president of McKesson & Robbins. Prior to that. time I was 
a professor of marketing at the University of North Carolina, and 
of Ohio State University for some 13 years. 

During the war I served in the Office of Civilian Supply and later 
as head of the Price Control and Rationing Section of military gov- 
ernment in the Mediterranean and European theaters. These statis- 
tics aren’t vital but I thought I should acquaint you with them, to show 
you that I have a long and deep interest in marketing and pricing. 
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My company is a national wholesaler and manufacturer. We man- 
ufacture some 200 drug products. We are specialists in distribution 
and have been in business for some 126 years. 

I am very grateful for this opportunity to appear before you and 
present the views of an experienced and long established distributor 
on a matter that we consider vital to both the Nation’s economic health 
and to the orderly distribution pattern that has made the American 
market the envy of the world. 

We believe that national fair trade legislation is urgently needed 
and we believe that now is the time to act upon this issue, and we at 
McKesson have very strong views and notions on fair trade, and 
there are a number of reasons for it. I would like to review briefly 
some of these reasons. 

We believe: (1) The proposed bill would provide necessary rules 
for fair conduct in business. (2) It would prohibit destructive de- 
valuation of well-established brands and trademarks. (3) It would 
protect small business against unscrupulous competition. (4) It 
would be good for the economy because evidence shows that fair trade 
has tended to keep prices down even in an inflationary period. (5) 
Most important—it would serve the best long-range interests of the 
consumer by protecting him from the misleading practices of those 
who would turn this intoa bazaar. 

In the House hearings I testified that all of us are consumers—and, 
frankly, many of us are rather unenlightened consumers. We some- 
times think that we can get something for nothing—we often forget 
that distribution adds value toa product and is properly a factor in 
pricing—and we always are attracted to a short-term saving even at 
the expense of a long-term loss. 

These are the weaknesses that make us easy prey for selective 
price cutters. That adjective is very important here, because such 
cuts—mis-leader practices—are truly selective and cunningly so, as 
this committee knows well. 

This kind of merchandising is rampant today and its effects are 
becoming increasingly serious. It cannot be defended in a fair and 
honestly competitive market. It dupes the public—it trades reck- 
lessly on the reputation of respected manufacturers—it divorces 
meaning from quality. 

These practices tend to destroy the publiec’s faith in our economic 
system which is based on the principles of free economic enterprise 
and fair play. Certainly the survival of the small businessman is 
vital to our system, yet small business failures have been increasing. 

Certainly, public confidence in the reliability of a manufacturer 
and the qu: lity of his products is valuable, yet such confidence has 
been destroyed unjust ifi bly by third parties. 

Certainly, fair pricing is essential in a profit-stimulated economy 
such as ours, yet indiscriminate price cutting and loss-leader tactics 
have undermined the average man’s faith in fair values for fair prices. 
Certainly all these things | affect the public’s most serious interest. 
We need national fair trade legislation to call a halt to such predatory 


marketing practices and to protect honest products from dishonest 
traders. 
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Now, this committee has heard opponents of fair trade claim that 
enactment of such legislation would protect the inefficient operator, 
that it encourages price fixing, and leads to monopoly. I should like 
to address myself briefly to these arguments. 

Speaking for the drug field, in which I have had considerable expe- 
rience, let me refute firmly the char ge that fair trade protects in- 
efficiency in retail druggists. Our long years of association with these 
men have given us a good underst anding of their business. 

They have done remar kably well against very keen, mass-distribu- 
tion competition. Essentially service retailers, in the vital field of 
drug distribution, they represent small business in its most character- 
istic American form. Significantly, the independent druggist is an 
outstanding example of what the small businessman can ‘do in this 
country in a climate of fair competition—in a field in which fair 
trade has prevailed. 

The truth is that the independent retail drugstore’s cost of doing 
business is considerably less than that of drug chainstores with whom 
they compete. The independent’s operating costs run to the order 
of 2714 to 2814 percent. The operating expenses of the large chains 
run consistently well above 30 percent. I have here some figures 
for the record taken from their records. Crown drug chain spends 
30 percent, Rexall 33 percent, Summer stores in Texas, 36 percent, 
Grey drugstore in Ohio, 34 percent, and there are many others. 

Again, significantly, the independent drugstores have enjoyed more 
rapid sales “growth in the last 20 years than the chains, that is, up 
until fair trade was weakened. From 1938 to 1958 the business of 
independent druggists increased 368 percent for independents com- 
pared to 280 percent for chains. Last year the trend was reversed 
for the first time. And that worries us. So, gentlemen, they do not 
need fair trade to cover any lack of efficiency in their operations. 
They need it to preserve a climate of fair competition. 

The second argument of opponents of fair trade charges that this 
legislation encourages price fixing. It is easy to turn the phrase 

“price protection” ‘into ‘ ‘price fixing.” In fact, this has been done 
by some of our leading newspapers, which, as you know, are price 
protected at every corner newstand. You know, [ am sure, that some 
$30 billions of annual sales volume in this country is sold under spe- 
cialized methods of distribution—entirely legal, in which price pro- 
tection is firm, such as consignment selling, exclusive agenc y and the 
like. Fair trade merely extends this right to manufacturers using 
mass distribution methods. 

Historically, fair trade minimum prices have been set on the low 
side. And for very good reasons. I can tell you from our own busi- 
ness, if we had to sell everything at fair trade prices we would starve 
to death. 

The fair traded items are in open competition with other fair traded 
items and indeed with products not protected by fair trade. Indeed, 
no article can be fair traded unless it is in free and open competition 
with articlés of similar class produced by others. 

Therefore, no manufacturer who wants to stay in business can 
establish a price that is out of line with the value of his product. 
These two safeguards protect the consumer and keep prices at a real- 
istic level. 
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The record shows that fair trade has helped to keep prices down 
in the drug fields. While the consumer price index rose from 100 to 
190.2 in the 12-year period 1939-52, fair trade prices in a large major- 
ity of drug store products rose only 16.4 percent during the same 
period. grins mnie eat 

A good record of stability in pricing like this encourages orderly 
marketing, which in turn encourages expansion of business with bene- 
fits to everyone. 

Finally, the claim that fair trade encourages monopoly invites close 
scrutiny. ‘The committee might consider for a moment the long-term 
results of the unstable, price-war market that now prevails. 

As more and more small, independent retailers find it unprofitable 
to continue their businesses, there is bound to be a concentration of 
retail distribution. The evidence of this trend is all around us. 

The language of the proposed fair trade bill effectively prohibits 
monopoly pricing of any product. ‘The practices of today’s disorderly 
market, which squeeze out many independent retailers, assuredly en- 
courage monopoly distribution of many products. 

Take, for example, the price raids involving Schick electric shavers 
which reduced the number of distributors handling the product from 
35,000 to less than 5,000. By the way, the Schick Co. in the drug field 
has cut their distribution to two wholesalers as a result: McKesson & 
Robbins and the Druggists Supply Corp. 

There are countless other examples where product distribution has 
shrunk and manufacturer’s employment has suffered as a result of 
predatory marketing. I think it is plain that monopoly is more likely 
to be encouraged by failure to pass a Federal fair trade law than by 
its enactment. 

This brings to mind the plea of many opponents of fair trade that 
they be permitted to continue to pass along to the consumer their 
savings from so-called efficiencies in operations. One wonders if this 
plea will be as strong after manipulatory pricing has knocked out their 
small competitors. 

One questions why long-respected, consumer-preferred brand names 
are singled out as vehicles for passing along these savings. Why don’t 
they pass the savings along on their private brands? One marvels 
at such savings that frequently make possible the sale of certain well- 
established products at less than their purchase price. 

Gentlemen, this strikes me as some kind of wonderland economics 
“where everything’s got a moral if only you can find it.” 

Costs of distribution and costs of operations are hard facts of busi- 
ness life. We may play with figures and percentages but in any final 
reckoning of prices, these costs must be covered, along with a reason- 
able profit for services performed. 

I said earlier that all of us are consumers. Similarly, practically 
all consumers are producers. As such, we expect a fair return for 
our services and must permit others the same expectation. 

What has all this to do with far trade legislation? Quite simply, 
such legislation would help insure that fair prices be respected as 
fundamental to orderly marketing in this country. The enlightened 
consumer knows that the proposed fair trade legislation merely con- 
firms this economic truth. 
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The success of our business economy is based on a simply stated 
principle—quality products, widely distributed. This proposed bill 
will reinforce that principle. 

Now, quality is not merely a manufacturer’s claim—it is the stamp 
of approval, the recognition of value given by all of us, as consumers, 
to certain products. Most of these products are the well- known, 
nationally advertised brand names, perhaps the strongest currency in 
our economy. 

Can we afford to have them devalued at will by masters of manipu- 
latory pricing? Doesn’t the manufacturer have the right to protect 
his investment in these products? Isn't the demand for these prod- 
ucts the manufacturer’s insurance of future business and the basis of 
his ability to provide steady employment? All of these questions are 
pertinent to your consideration of this bill. 

Gentlemen, McKesson & Robbins has long suported fair trade. We 
have done so because we know that orderly distribution of goods is 
essential to healthy commerce in this country. We know how im- 
portant it has been to the survival and prosperity of our customers, 
the small independent retailers. We know as long as we have strong 
customers we will prosper. 

We believe that this Federal trade bill is urgently needed to keep 
fair competition alive and urge you to give it your support. We are 
confident. that this proposed legislation serves the best interests of 
the public. 

Thank you for the opportunity to present our views on S. 1083. 
That concludes my statement, Senator. 

Senator Tuurmonp. Your company is one of the biggest whole- 
sale drug houses in the United States, isn’t it / 

Mr. Nouen. Iam sure it is the largest. 

Senator TuHurmMonv. Do you sell to a little country drugstore like 
say McCormick, S.C. 

Mr. Noten. Tam sure we do. 

Senator Truurmonp. Do you sell aspirins and other drugs as cheap 
to them as you do to a big chainstore ? 

Mr. Noven. Exactly the same price. 

Senator THurmMonp. Exactly the same price ? 

Mr. Noten. Right. 

Senator THurmonp. You may have heard the question I asked a 
few minutes ago of Mr. W aller here. Is your company contribut- 
ing anything to the National Association of Retail Druggists in op- 
posing this bill ? : 

Mr. Noten. We have contributed to the Bureau of Education of 
Fair Trade. 

Senator THurmonp. The Bureau of Education ? 

Mr. Noten. On Fair Trade. Not tothe NARD. 

Senator Tuurmonp. How much have you contributed / 

Mr. Noten. I don’t know exactly. I think Mr. Mermey can tell 
you better. I believe we contributed $15,000 this year. I could 
be mistaken, maybe it was only $10,000. But somewhere in that 
neighborhood. 

Senator Tuurmonp. Can you get that figure for the record ? 

Mr. Noten. Mr. Mermey, I am sure, will be glad to give it to you 
tomorrow when he is on the stand. 
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Senator THurMoNpD. Does it actually make any difference to your 
company whether a fair trade bill is passed or not / 

Mr. Nouen. A great deal, for two reasons: 

First, because it is a help to our customers, and we know, as long 
as our customers are prosperous, we are going to do well; 

Secondly, because it is a help to us on our own products. We 
don’t like to bring out a brand and then have someone knife it, and 
that is frequently done for the purpose of really destroying that 
brand. 

For example, take the product Tartan, which happens to be a sun 
tan lotion. If that is price footballed, the other retailers just don’t 
handle it. If some big price cutter advertises Tartan at a ridicu- 
lously low price, which is sometimes done, the other retailers just 
put it on the shelf and, of course, we get hurt. 

If they cut prices, we prefer to have them cut price on their own 
brands rather than our brands. 

Senator THurmonp. Senator Engle, do vou have some questions / 

Senator Eneur. Yes. I would like to ask you about the statement 
on page 5 with respect to the independent ret tail drugstore’s cost. 

Mr. Noten. Yes, sir. 

Senator Encore. You state that the independent’s operating costs 
run in the order of 2714 percent to 2814 percent. 

Mr. Noten. That is right. 

Senator Ener. Whereas the operating expense of the larger chains 
run consistently well above 30 percent. 

Mr. Noten. That is right. 

Senator Eneie. That is a reversal of what the average person 
thinks. 

Mr. Noten. That is right. 

Senator Knee. The average person thinks that the big chains have 
the advantage because they can buy. You talk about operating costs. 
Are you talking about the cost of acquisition of goods ? 

Mr. Noten. No. I am talking about the operating expenses of mer- 
chandising, of operating their stores, not the cost of their goods. The 
costs of their goods will not vary too much. 

Senator Enexe. In other words, the little independent fellow sit- 
ting on the corner can do just as well as the big chain outfit costwise, 
considering his whole operation / 

Mr. Noten. Costwise, and better profitwise than the chains. 

Senator Enete. Why have we had throughout the country the ac- 
celeration in the direction of chains? 

Mr. Noten. In the drug field we haven't had it. The drug chains in 
1929 or 1933, I forget which year it was when the census was taken, 
did 29 percent of the drug business of this country, and at the present 
time they certainly do not do more than 20 percent of the drug busi- 
ness, and that is quite contrary to most other fields. In that field fair 
trade has played a big part, and I think much of the credit can be 
given to fair trade. 

Senator Eneie. I have noticed the tendency in the direction of 
chain operations in my short observation of business. I recall my 
home community, which is a small one, when they didn’t have any 
chains of any sort. We then had grocery chains, ‘and J. C. Penney 
came in, and Sears, Roebuck. I can’t recall any chain drugstores. But 
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our impression was we had quite a row in the legislature years ago 
about the chain businesses putting the little independent businesses 
out of business. 

Mr. Noten. He has not put the independent druggist out of busi- 
ness. That trend has been reversed in approximately the last 18 
months as fair trade has been weakened. The chains have grown more 
rapidly in the last year than they did in the previous years. 

Senator Enate. Is that because a chain can use its economic power 
at one point and wipe out competition / 

Mr. Noten. No. I think it is partly due to this. There is no one 
single factor responsible, but a chain can pick on nationally branded 
merchandise and use them as leaders, and make his profit, or at least 
the large part of his profit on private brand merchandise. But the 
independent is denied that because he doesn’t have private brands. 
He has to exist on national brands. So, this bill merely protects the 
price cutting on the national brands. The chainstore can continue to 
price cut as much as they want to on their own brands, and they do 
to some extent but to a very minor extent. 

Senator Eneie. How often have you observed the large chains 
moving into selected areas, sustaining a loss operation in the selec- 
tive area until competition is wiped out? Do you see much of that? 

Mr. Noxien. Senator, I do not think there is much of that. I think 
a chain might go into a location and lose money for the first year. 
But if they are going to lose money consistently, they would pull out. 

I haven’t experienced any instances of where a chainstore has gone 
into a location with a purpose of eliminating an independent, and 
then raising its prices. Some people may have seen it, 1 haven’t seen 
it. It might happen. 

Senator Encitr. With reference to the small independent buying 
goods, buying his merchandise, since the small independent has to 
buy in smaller quantities, and since he doesn’t have access to large 
batches of name goods, he is at a disadvantage, is he not 

Mr. Noten. Not very much in the drug trade. We have some quan- 
tity discounts, but in most cases they are small, and they are avail- 
able to the smaller merchant as well as the chainstore. 

Senator Enere. In the grocery business these independents have 
set up their own purchasing groups. 

Mr. Noten. That is a different proposition in the grocery group. 

Senator Enere. I understand some of the independents, the Red 
& White Stores I believe at one time had a separate organization 
through which a group of independents would buy and buy in 
quantity. 

Mr. Noten. We have that now. For example, in Los Angeles, the 
Certified Wholesale Grocers did, I think, $312 million in Los Angeles. 
I think they have three houses in that area. Three hundred and 
twelve million dollars in that area, which is quite a bit of business. 
But they also service the chains as well as independents. 

Senator Enerr. Do you have anything like that in the drug 
business ? 

Mr. Noten. We service the chains as well in the drug business but 
not to the same extent. I am sure we are Walgreen’s largest supplier; 
I am sure we are of the other chains, Thrifty, and chains of that kind. 


T am sure we are Thrifty’s largest supplier. 
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Senator Enetr. Do you think that the main reason for this legisla- 
tion is the right of a trade name producer to continue his proprietary 
interest to the ultimate consumer? Is that your first reason? 

Mr. Noten. Speaking personally, I think our first reason is to pro- 
tect our customers. That would be our second reason. 

Senator Enc ir. Does your firm have trade named articles ? 

Mr. Noten. Yes. We have about 200. 

Senator Ener. If somebody comes along and starts peddling those 
below cost, you don’t like it ? 

Mr. Noxen. I will say we don’t like it. We get hurt when they 
do that. 

Senator Encir. On the other hand, do you maintain the right to 
say they can’t sell for more ? 

Mr. Noten. No, we do not. I think under the law all you can do 
is establish a minimum fair trade price. Unfortunately, we are not 
even permitted to do that on our own products. 

Senator Eneir. I am not so sure about what the law permits. It 
seems to me that if I had a trade name product I would not only be 
interested in seeing that it wasn’t sold under cost, but I would be 
interested in seeing that it wasn’t overpriced. 

Mr. Noten. It may be possible, under some other form of price 
protection, but not under the fair trade laws I believe all you can 
establish in most States is a minimum price. 

Senator Ener. It seems to me that we in California—and I would 
have to check this—put through a bill that was a double-bladed action, 
so to speak, which cut both ways. Is that the loss leader law? I am 
not sure what we have In looking this over I think we ran across a 
situation in which the name-brand owner was permitted to protect 
both ways so that you didn’t have an overpricing or underpricing. 
What I am trying to determine is which reason you think is the strong- 
est. I, as a lawyer, am attracted by the idea that a producer of a 
name brand who creates a value in that brand through immense ad- 
vertising throughout the Nation has an interest in protecting that, and 
he ought to be able to protect it, it seems to me, to the ultimate user. 
That is, in-between brokers ought not to be able to pirate his adver- 
tising assets as a loss leader of some type in order to get people into 
the store for the purpose of selling those people other goods, really, 
when you get down to it, because they are not too interested in selling 
ata loss. 

A a lawyer, that argument is very attractive to me, because I think 
that a fellow has created a national value in that product. But what 
Tam wondering about is why he can’t protect himself on a contractual 
basis as regards the fellows who handle the product in between. 

Mr. Noten. He can if he uses some device such as exclusive agency 
or consignment selling. But that is not applicable to a mass distribu- 
tion item where you have too many contracts. The Ford Motor Co., I 
am sure, could use that to protect the prices of their cars and establish 
a price. And perhaps some one like the General Tire Proving Co. 
and Office Equipment could. But I don’t think that a manfuacturer 
such as Sterling Drugs, who produce Bayer aspirin, could do that. 
They probably have 300,000 distributors. 

Senator Eneir. Bayer aspirin, you say ? 
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Mr. Noten. Yes. They have about 300,000 distributors. They 
couldn’t very well go on consignment or exclusive agency business 
because it is important that their products be at every corner store, 

Senator Eneie. Of course, in order to protect yourself on a con- 
tractual basis each middleman would have to sign the contract. 

Mr. Noten. That is right. 

Senator Ener. I believe the courts have held that, have they not? 

Mr. Noten. Yes. But it would be awfully hard to get 300,000 of 
them to sign that, I would think. 

Senator Eneir. I would imagine so. It would take a good many 
lawyers and require a good bit of bookwork. So it is just the practical 
aspects of using the contractual procedure ? 

Mr. Noten. That is right. 

Senator Eneie. That makes it difficult for a trade name owner who 
has established that name to protect the value of that name to the 
ultimate consumer, is that right ? 

Mr. Noxen. That is right. 

Senator Eneix. The second point that I want to mention, and that 
is my other interest in this problem, as a lawyer I think that a fellow 
who spent millions of dollars perhaps in some instances establishing a 
trade name ought to be able to in some way or other protect that in 
avery practical way. 

Secondly is the matter of the small businessman, I am worried about 
him. I think we are losing him too fast. 

Is it your view that this kind of legislation, fair trade legislation, 
would help continue the existence of small business ? 

Mr. Noten. There isn’t any doubt about it, and I think our expe- 
rience in the drug field has shown that it has helped, because I don’t 
think any field, any major retail field, has used fair trade as extensively 
as the drug trade has. 

Senator Enair. How do they get the independent by the throat 
when his costs are actually less, his costs of operating are actually 
less than that of the chain ? 

Mr. Noten. Let me cite an example. 

Senator Enexe. The chain is the one everybody seems to be afraid 
of. That represents monopoly to them. 

Mr. Noxen. Let me set an example. On Schick razors—I could use 
Remington, Sunbeam—— 

Senator Enexe. I recall Schick in your statement. 

Mr. Noten. I talked to the president of the Schick Razor Co. I 
am sure we are the largest purchasers of Schick razors in the country. 
I am sure of that. Our purchases are down at least 75 percent in the 
past 2 years. And that means that our sales to our independent 
druggists are down that much. 

Senator Enexe. Say that again. It isdown how much? 

Mr. Noten. At least 75 percent. 

Senator Enete. On Schick razors? 

Mr. Noten. On Schick electric razors. 

Senator Enaie. Why is that? 

Mr. Noten. Because of price cutting. They have been advertised 
at less than the price at which we sell them to retailers. And no re 
tailer wants to sell a Schick razor at $23.50, if that happens to be 
the list price, when some discount house may be advertising it for 
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$14.99. Because he is immediately branded as a pirate, a cheat, and 
so forth. So, he says I will just sell something else and I won’t sell 
Schick razors. 

Schick have just gone, I believe, on a consignment plan, or are in 
the process of going on a consignment plan, to protect themselves. 

Senator Enate. In other words, they are going to consign by direct 
contract so if a man undersells the price he can be hauled in court 
for it? 

Mr. Noten. They can take the agency away from him. They can 
deprive him of the privilege of selling Schick razors. 

Senator Ener. I am trying to relate this to how this hurts the 
little independent. 

Mr. Noten. If we have to go on a consignment basis, we are just 
going to consign to the big fellows. We won’t consign to the little 
fellow because it is absolutely impossible to consign to all the little 
fellows. 

Senator Eneie. In other words, it boils down to this: the little 
fellow is going broke, if he does go broke, because he can’t get hold 
of many products; is that right? 

Mr. Noten. He lives on the national brands and the big fellow 
doesn’t have to. He can have his own brands. 

For example, Sears, Roebuck, over 95 percent of their products are 
private brands; 95 percent of their sales are in private brand products. 
They don’t need the national brands. 

Senator Eneie. Is that true also in the drug field ? 

Mr. Noten. | don’t know whether it is 95 percent of Sears’ drugs. 
We happen to do the wholesaling for Sears. 

Senator Eneie. What other chain drug outfits are there? Name 
some. 

Mr. Noten. Walgreen is probably the largest; Thrifty is probably 
the second. 

Senator EneiE. What is second ? 

Mr. Noten. Thrifty. Maybe Rexall is second. Cunningham, Gray 
Drug; Crown; Katz, and Bestoff. 

Senator Eneate. McKesson & Robbins is not a retail outfit at all ? 

Mr. NoLen. No, sir. 

Senator ENeir. You have no retail stores whatever ? 

Mr. Noten. We have no retail stores whatever. 

Senator Eneie. How do these retail chains in the drug business 
operate? Just like Sears, Roebuck, J. C. Penney, and all the rest? 
They have their central financing and operation ? 

Mr. Noten. Yes. Some operate their own warehouses and some do 
not. In some places they will operate their own warehouses to supply 
their stores and in some places they will buy from wholesalers. 

Senator Eneie. Fair trading will be helpful to them but it is not 
as necessary to their existence? 

Mr. Noten. Absolutely. 

Senator Enexp. Is that right? 

Mr. Noten. That’s right. It may be helpful and I think in most 
cases it will be, but it isn’t essential. I think that is evident by their 
lack of interest in this. I do not think it makes much difference to 
them. They can prosper either way. That is not true of the small in- 
dependent. He will be hurt without this legislation. 











148 NATIONAL FAIR TRADE LEGISLATION—1959 


Senator Enate. Is there any way to limit this legislation to products 
that are actually competitive ? 

Mr. Noten. The law says your product must be in free and open 
competition. 

Senator Enere. The reason [ask that is this: let’s say there was only 
one outfit making electric razors. 

Mr. Nouen. T ‘hen, they could not fair trade, I am sure. I am nota 
lawyer and I shouldn’t try to answer legal questions. But as a lay- 
man, I would say they could not fair trade. 

Senator Enexx. In other words, the monopoly I am afraid of js 
where manufacturers get together and set the price 

Mr. Noten. Of course, that is illegal, isn’t it, for manufacturers to 
get bowetiner and establish prices? 

Senator Enerxr. Yes, it is, but you can’t always catch them, espe- 
cially if ‘ies are only three of them. They can do business at a cock- 
tail party or over the phone. It is pretty hard to catch them. 

I wouldn’t want to see fair trade put into operation in areas where 
two or three big fellows could get together, j ses a up the price, and then 
have the protection of the law, ‘and you all sit there and say, “The razor 
costs us $15, but because they have given us the protection of fair 
trade and there are only three of us, let’s just have a little agreement 
and raise the price to $30 and the fair trade law will hold it there.” 
That will be a fine kettle of fish. 

Mr. Noten. From my experience in the drug field, I don’t think 
that will happen. They don’t get along well enough for that. 

Senator Enere. I am glad to know that they are truly competitive 
in the drug field. But there are fields in this country, fields of opera- 
tion where we have reason to believe that we have what we call admin- 
istered prices. The Kefauver committee has been banging that sub- 
ject around fora longtime. There is a good deal of argument about it. 

Let’s take the steel industry. Some of us can’t figure out why it is 
that the price of steel keeps | going up and the production of the steel 
mills keeps going down. The same thing is true in the automobile 
field. The fins are getting higher and the cars are getting longer and 
the price is going up and the: poor fellow out on the lot trying to sell 
cars is going broke. 

They have the same thing in the farm machinery and farm equip- 
ment field. In an area where the c ompetition is sufficiently diversified, 
it seems to me fair trade would work. But I raise the question of what 
happens if you pin it down pretty well. 

Mr. Noten. Senator, in the automobile field we do have price pro- 
tection through exclusive dealerships. The General Motors can cer- 
tainly hold their dealers in line with exclusive dealerships. They can 

take the dealership away from aman. That is denied the little drug- 
gist, that protection. 

Senator Enete. What I am complaining about is the way they take 
care of themselves. 

Mr. Noten. I think the only way we can protect the druggist is 
through some legislation such as the fair trade bill. 

Senator Enexe. The thing that concerns me is whether or not we 
are going in the wrong direction; in other words, I don’t believe that 
you can have an economy half protected and half unprotected. Even- 
tually the unprotected half gets into serious difficulty. The question 
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that occurs to me is whether or not we are going in the right direction. 
Maybe we ought to get rid of all these protections and make everybody 
slug it out in a completely free economy. Sure, we had the automobile 
manufacturers in here. Senator O’Mahoney had them before his 
committee, and so did Senator Monroney. ‘They roasted them around 
here for a period of about a year and a half to find out what was going 
on. I don’t know whether they ever did any good at all. My automo- 
bile dealers aren’t roaring any more, so I suppose that things have 
uieted down a little. 

That is what concerns me. I think in a highly competitive area that 
you could sustain an argument for fair trading, just looking at it from 
the standpoint of the merchant, setting aside for the moment the 
equity of the fellow who has a $5 or $10 million investment in a trade 
name that he wants to protect. Just setting that aside. 

But those are some of the things that occur to me. I think if you 
get into a field where you had only two or three major producers of 
trade name articles, those fellows could get together and this act, if 
put into effect without any limitation, would gut the public for any 
profit they wanted. 

Mr. Noten. Senator, they accomplish the same thing through other 
methods of price protection. 

Senator Encix. How have they done it? 

Mr. Noten. Either through consignment selling or exclusive agen- 
cies. But you can’t use consignment selling or exclusive agency in a 
mass distribution market. 

Senator Eneix. Does this bill limit itself to dealing with mass dis- 
tribution items ? 

Mr. Noten. No. This is a strict one—I don’t know whether you are 
asking me that or not—this is strictly voluntary on the part of the 
manufacturer. The manufacturer who has some means of price pro- 
tection now isn’t asking for fair trade because he has it. He has price 
protection. The people who are asking for it are the people who are 
denied some form of price protection. 

Senator Ener. That is a very informative statement, and I appre- 
ciate it. Thank you, very much Mr. Chairman. 

Senator T'HurMOoND. You say the wholesalers are not asking for this 
bill? I understood your company does favor this. 

Mr. Noten. I can't speak for all of them. 

Senator THurmonp. That all the wholesale companies favor this? 

Mr. Noten. I think most wholesalers do, largely because of their 
customers, and also because we live on national brands, not on private 
brands. Frankly, if this bill is not passed, I think you will see our 
company go into private brands in a big way. 

Senator Eneix. Will the chairman yield ? 

Senator TuurmMonp. Yes. 

Senator Eneie. When you refer to private brands, what you are 
talking about is brands that carry the McKesson & Robbins name? 

Mr. Noten. That is right, and not the name of Sterling Drug or Eli 
Lilly or products of that kind. 

Senator Ener. In other words, you wouldn’t handle Sunbeam 
razors ? 

Mr. Noten. I wouldn’t say we wouldn’t handle them, but we might 
have a razor of our own. 
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Senator Enerr. You would have a McKesson & Robbins razor? 

Mr. Noten. Yes. And we might buy it in Japan where we could 
get it very cheaply. 

Senator THurmonp. Or you might buy a Sunbeam razor, that is 
unlabeled, and put your label on it? 

Mr. Noten. That is right. Sears, Roebuck has done that very 
successfully. 

Senator TrurmMonp. Let me ask you this: If you have several drug- 
stores in a small town—three or four drugstores—there is no large 
chain drugstore there, and you sell as cheap to those drugstores as 
you do in a chainstore that is maybe 25 miles away, how do those drug. 
stores get hurt under the present law ? 

Mr. Noten. Senator, the consumer is no longer tied to the city 
where he lives, as far as shopping is concerned. Most consumers to- 
day have automobiles. They have large families, and they might, 
on Thursday evening, Friday, or Saturday, get in the car and go to 
some shopping center or discount center and do their week’s shopping, 
so that smalltown merchant is hurt. 

Senator TuHurmonp. They might want to buy a package of tooth- 
paste, or something, and they wouldn't ride that far to get a package 
of toothpaste, or another smail item, do you think ? 

Mr. Noten. They wouldn’t go that far to get a package of tooth- 
paste, but they would go that far to do their week’s shopping. 

Senator Tuurmonp. If you sell as cheap to them as you do to the 
chainstores, why couldn’t they sell to the public on as reasonable a 
basis as the chainstores ? 

Mr. Noten. They can sell, provided the chainstore doesn’t use the 
nationally advertised item as bait. to get traffic into the store. 

Senator Tuurmonp. They can’t use the nationally advertised item 
on everything. They may pick out one item, maybe. 

Mr. Noten. That is all any price cutter does. 

Senator THurmonp. They can’t do it on everything. 

Mr. Noten. No, sir; that is all any price cutter does. He does se- 
lective price cutting. 

Senator THurmonp. I am talking about the fellow who will take 
his family and ride 25 miles. There might be one item he will pick 
up there that is cheaper. But his drugs as a whole would be about 
the same price, would they not ? 

Mr. Noten. Yes, and in some cases they might be more. But he 
would have a few leaders in there. He might pick on Colgate tooth- 
paste, for instance, a good item, or Bayer’s aspirin. He might have 
a dozen leaders in there. And when the person comes in he doesn’t 
confine his sales to just those leaders, but he sells them practically 
all the drugs that they will buy. Of course, on an item in the drug 
field, on a prescription, it is pretty hard for a consumer to tell what 
the price of the prescription should be. He passes them in with 
Colgate toothpaste or Gillette blades and gets his prescription. ‘There 
is no way for the consumer to tell what that prescription price 
should be. 

Senator THurmonp. All druggists use that as a means of attracting 
trade, do they not? Don’t they have different schemes for advertis- 
ing? 

Mr. Noten. Yes, sir. 
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Senator THurMoNnpD. They may sell one item cheaper to attract the 
public, but the public soon finds out those things. You can’t fool the 
public very long. ‘These housewives, let me tell you, keep up pretty 
well. ‘They may see one item that is down lower, and if they need that 
item they might gothere. But they are not going to fool them if they 
are not selling other things cheaper, too. 

Mr. Noten. No, except this: We did some shopping of some large 
drug advertisers in New York City. ‘They happen to use aspirin as 
abait. Their margin on their own brand aspirin was only 5 percent. 
But their margin on their own vitamins was approxim: itely 80 percent 
of their selling price. That is one of the largest discount houses in 
the United States. 

Senator THurmMoND. What is the profit generally on drugs? 

Mr. Noten. At the retail level the gross margin is approximately 
331, ; percent, 

Senator Tuurmonp. The retailer makes about 3 ; percent ? 

Mr. Noten. He makes that gross above his vit price—selling 
cost. 

Senator Tuurmonp. In other words, he gets 3314 percent more 
than he pays for it / 

Mr. Noten. No. He gets 50 percent more than he pays for it; 3314 
percent of his selling price. If the item sells for a dollar, it generally 
costs him 67 cents. 

Senator Eneir. To buy it ? 

Mr. Noten. To buy it. So he has 33 cents to cover his costs and 
profits. His costs are 28 percent, so if his gross is 33, he makes 5 per- 
cent net before taxes. 

Senator Enour. He isn’t getting rich. 

Mr. Noten. That is an understatement, 

Senator THurmonp. Do you have a record of the business failures 
for drugstores ? 

Mr. Noten. I don’t have it with me, but they have increased in the 
last 2 years. 

Senator Tuurmonp. If you could supply it for the record, it will 
be helpful. 

(Norr.—See the testimony of the Justice Department given on 
June 16 for a record of drugstore business failures. ) 

Mr. Noten. Yes, sir. 

Senator ‘Tnurmonp. And also where there is a failure, if you can 
tell if another drugstore has arisen in that same town since then. 

Mr. Noten. Senator—— 

Senator THurmonp. Of course, if it had, it has given those that 
are there a better opportunity. I am told by people who ought to 
know that where one fails another springs up, as a general proposition. 

Mr. Noten. The number of drugstores has remained practically 
steady in the last 20 years. Some have gone out of business and some 
new ones have come in. But the population of this country has greatly 
increased in that same period, and so has the money spent for drugs. 
So the drugstores are getting larger in size, and remaining about con- 
stant in number. 

Senator THurmonp. Of course, a number of other stores—for ex- 
they handle hair tonics, perfumes, 
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and all these things that years ago drugstores only handled. So it is 
a little different situation ; is it not ¢ 

Mr. Noten. That is right. 

Senator Tuurmonp. In other words, the theory of merchandising, 
the plan of merchandising, has changed as time goes by ¢ 

Mr. Noxen. Yes. 

Senator Tuurmonp. And it will probably change still more in other 
ways as time goes by. 

Mr. Noten. But a good, big share of the drugstore’s business js 
confined solely to stores which employ pharmacists, by State law— 
prescriptions and items of that kind. 

Senator Tuurmonp. I have the greatest sympathy for them. They 
have to stay open long hours. I know they must have a difficult time. 

Mr. Noten. They do, and they need this bill, Senator. 

Senator Enexe. Will you yield for another question 

Senator TuHurMonp. Yes. 

Senator Enate. Is there anything to the argument that these dis- 
count places can sell at lower prices because they don’t have the over- 
head? I want to give you an illustration. 

One time I saw an advertisement in the paper about selling a par- 
ticular type fan. I think it was Westinghouse or General Electric, 
one of the big ones that sits on a rack and looks like an airplane pro- 
peller. I thought I would go and look at it. It was in Washington, 
I went there and, sure enough, there was the brand name on it. It was 
the bona fide, gold-plated fan that they had advertised that cost, it 
seems to me, $85 or $90 ordinarily, and they were advertising it for 
$45. So I bought it, and I still have it. I was looking at it the other 
night. It works beautifully. 

I asked this fellow, “How in the world do you do this?” 

He said, “All our stuff is here in the warehouse. We don’t have a 
big showroom; we don’t have to pay for all these clerks; and we can 
sell these things cheaper.” 

Mr. Noten. I think I pointed out to you that in the drug field that 
isn’t true. A fellow who does the price cutting is not the low-cost 
distributor; he is the high-cost distributor. 

There are only three ways you can cut, legitimately cut, your sell- 
ing price: If you buy for less; if you have lower operating expenses; 
or if you take a shorter profit. Let’s put out buying for less, because 
under the Robinson-Patman Act everyone is on the same basis and is 
supposed to buy it at the same prices. You can have lower operating 
expenses if you are more efficient, and if you pass on some services to 
the buyer. And in the food field they have done that to some extent, 
the self-service food store has passed on some of the functions of 
marketing to the consumer, such as he makes them pay cash instead 
of credit, no delivery, and things of that kind. He actually makes 
you wait on yourself. 

But the interesting thing is that fair trade has not been widely ap- 
plied to a field such as food, and that is because the manufacturer is 
pretty smart, because the manufacturer is motivated by self-interest 
and it probably wouldn’t be to his self-interest to fair trade in the 
food field where there are wide differences in the cost of operation of 
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But in the drug field and several other fields where the cost of 
operation 1s fairly, constant for various types of retailers, fair trade 
play sa very important role. 

You can trust the manufacturer to look out for himself. He isn’t 

oing to fair trade and thereby cut his own throat. He is smart, too. 
Hie will fair trade if it will help him, and if it doesn’t he won’t fair 
trade. 

Senator Eneitx. How does a fellow get fans like that fellow was 
selling, at maybe two-thirds of the list price ? 

Mr. Noten. When you sell them at two-thirds, they could have been 
a discontinued model or something of the kind, or he could have 
bought a bankrupt stock or used it asa leader. 1 don’t know. 

Senator Enate. Is it true that they do operate cheaper by having 
one model to show and all the rest stocked in the warehouse? 

Mr. Noten. Oh, yes. If you carry no stock, there is no doubt about 
it. But you cannot operate a drugstore without stock. 

Senator Enexx. It surprised me, I will tell you that. 

Senator Tuurmonp. Thank you very much, Mr. Nolen, for ap- 


pearing here and giving us the benefit of your counsel and advice. 
Mr. Wilkinson ? 


STATEMENT OF R. J. WILKINSON, EXECUTIVE MANAGER OF THE 
MASTER PHOTO DEALERS’ & FINISHERS’ ASSOCIATION 


Mr. Witxinson. Mr. Chairman, with your permission I would like 
tooffer my statement for the record. 

Senator Tuurmonp. Thank you. Are you appearing in favor of 
the bill ? 

Mr. Wiikinson. Yes, sir. 

(The statement follows :) 


Mr. Chairman and gentlemen, my name is R. J. Wilkinson. I am executive 
manager of the national trade organization in this field, the Master Photo Dealer’s 
& Finishers’ Association, whose home offices are located in Jackson, Mich. This 
organization is composed of member firms comprising over 1,800 of the principal 
retail photographic stores and photofinishing processing laboratories in the 
United States. Its members are conservatively estimated to be handling be- 
tween 65 and 70 percent of the total of retail sales of photographic goods, equip- 
ment, and services. However, the association, now in its 35th year, serves the 
entire industry on all such projects as affect the entire industry's welfare, and 
our sectional and national meetings and conventions are open to all members 
of the industry and are participated in by them without regard to membership. 
Our members and the others engaged in the retail photographie business are about 
evenly distributed throughout the entire 50 States in nearly direct ratio to the 
population totals of the various States. There is no other organization repre- 
senting the photo dealers and finishers. 

In addition to the statements and observations made as executive manager of 
this national association, in which capacity I have served for over 25 years, I 
have, until very recently, been an owner-operator of a typical member establish- 
ment, composed of a retail photographic store and a photo film finishing labora- 
tory operated in combination, in this same midcountry city of 85,000 population. 
This statement, therefore, is based not only on experiences and contacts with the 
industry as a whole but from the close personal observations of the problems faced 
in my own business. 

This statement will make no attempt to explore the background of legal view- 
point surrounding the important legislation before yeu, as these matters are 
being adequately covered by other witnesses who are better qualified in that field. 
Rather it will undertake to discuss quite frankly the direct impact on the people 
and firms engaged in the photographic business and the destructive and profitless 
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prices being widely forced on retailers generally by the loss leader and discount 
selling techniques that are now being used by firms who claim to be champions 
of the consumer’s interest. Their “baiting” tactics, far from benefiting the 
consumer, are a delusion and snare for the consumer that is also destroying 
legitimate service business and in many places creating retailing monopolies jp 
their place. 

We believe it is just as incumbent on the Federal Government to be concerned 
with legislation to restrain monopolies in the field of retailing and distribution as 
it is to restrain monopolies in manufacturing. Both work to the disadvantage 
of the public and the national economy. Some retail monopolies are clearly 
being fostered by the lack of some effective controls of destructive loss leader 
selling techniques. Retailing today is no longer an intrastate affairs. State bord- 
ers and vast distances no longer provide barriers to retail distribution practices, 
good or bad. Superhighways, airmail, and fast transportation and communica- 
tion all tend to expose the photo dealer in Michigan or Colorado to the competi- 
tive tactics of the worst elements in retail distribution, wherever they are located, 
These facts point up the futility of legislative controls on a permissive State-by- 
State basis such as has been the situation in fair trading legislation. Only the 
intervention of Federal legislation such as the Humphrey-Proxmire bill in S. 1088, 
or similar Federal legislation, can have any chance of providing eftective contro] 
of destructive distributon practices and keep main street businesses in hun- 
dreds of cities and towns from withering and dying on the vine. It is already 
happening. 

Far from benefiting the consumer, such activities are driving quality brand 
name products off the counters and out of reach in thousands of stores, both large 
and small, and forcing them into putting their sales efforts elsewhere. The reason 
is simple: they cannot sell these quality branded goods and equipments at a 
profit and they cannot meet the deep cut prices used by loss leader sellers unless 
they too adopt the other tactics of such sellers; namely, to “bait them in” and 
then pressure them into buying substitutes or other long-profit items. 

We face this elemental fact: No one can regularly provide the services of 
retail distribution without a profit. This simple fact is just as true in the so- 
called discount house, the large department store, or the smallest camera dealer 
on Main Street. The basic costs of salaries for sales personnel, rent, light, heat, 
and taxes, to say nothing of all the other essential and inescapable expenses, 
must be paid by every retailer. They must be added to the cost of every mant- 
factured product. It thus becomes clear to anyone giving it any study that offers 
to sell brand name products of quality at prices that barely recover the cost of 
the manufactured product alone, stand clearly indicted on the face of it as a 
conspiracy to mislead the public and in some way trick them into other purchases 
that will provide the necessary profit. That means frequent substitution of 
shoddy and inferior brands and constant effort to sell quantities of additional 
merchandise that is unidentifiable and carries long profits or items on which 
the consumer has little ability to compare values. 

Taken together, these well-known methods of the professional price cutter in 
the retail business spell deception, misleading advertising, and trickery in busi- 
ness. There’s nothing exclusive about it, but it has far-reaching implications for 
consumers as consumers, for consumers as wage earners, for consumers as opera- 
tors of business establishments. It substitutes trickery for integrity in business, 
It puts a premium on the production and distribution of shoddy goods and just as 
certainly has the tendency to drive off the market the quality branded goods 
and drive into idleness the laboring people who manufacture such goods. 

We believe that it is not stretching the imagination to see that there is a 
definite connection between the last 4, 5 years of widespread retail discount 
selling and profitless prices for retailers and the present slump, depression or 
recession—whatever you choose to call this slowing of demand for goods and 
services. In this period we have seen the rise of the so-called discount house 
end with them a rising tide of profitless selling by conventional service retailers 
in their frantic attempt to keep their customers and meet this predatory competi- 
tion. Under the onslaught of these firms who make a business of baiting the 
public with loss leaders composed of quality brand name products that have 
established a value in the market, we have seen the utter inadequacy of present 
permissive State-by-State fair trade legislation to cope with the problem. The 
prosperity of thousands of small, medium, and large service businesses has been 
drained away, their selling and promotional efforts reduced, and their employees’ 
incomes being reduced or failing to be advanced with the rising costs of the day. 
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All these small business people are consumers, too, and their inability to buy 
because of reduced prosperity or incomes has taken them out of the market for 
millions of dollars of manufactured goods. Reduced demand means less manu- 
facturing and less employment. Lack of profits in several million small business 
enterprises may well be the “trigger” that has started the present decline for all 
elements of our economy. 


EFFECT OF PRICE CUTTING ON PHOTO RETAILERS 


The retail photographic store selling cameras, lenses, filters, films, and photo- 
processing services is essential to the continued growth of the photographic indus- 
try. It is a business that requires, nay demands, constant technical and service 
assistance to the consumer if he is to get his money’s worth out of his purchase 
of photo equipment. Without this sympathetic treatment of the consumer, much 
of the business would wither away. Even the customers who purchase at the 
price cutters or the discount house find it necessary to come to the service stores 
for assistance with their cameras and projectors, and inconsistent and unfair as 
it may seem, that’s exactly what thousands of them do. Customers don’t seem 
to think there is anything unfair about it. Time after time in our own store, I’ve 
had someone come in—sometimes a person we have spent a great deal of time 
with to sell the idea of picture making to—and plank down on our front counter 
a movie camera or projector and say, “Look at the bargain I bought in Chicago— 
or New York—or some other large center. “How do you run the darned thing?” 
This costs the camera dealer real money, in providing the facilities and paying 
the personng!] to wait on and help such customers, without any income. Lack of 
providing such technical assistance is one important way in which the discount 
house reduces their costs. The thoughtless consumer couldn’t care less. 

The retail photographic dealer differs from most other “merchandising” estab- 
lishments in the retail field in that practically everything he sells is highly recog- 
nized, quality branded merchandise that is nationally and locally advertised. He 
has no place, nor is he able, to load his counters with unbranded photographic 
goods of dubious quality or price, and he certainly does not have the facilities to 
attempt to sell a volume of little known nonphotographiec merchandise to bolster 
his profits. Unless he can sell the popular brands of equipment and materials 
at a price that permits a normal profit, he is doomed to certain failure. Because 
his products are exactly the kind of branded items of popular appeal that make 
good “bait” advertising for predatory sellers, nearly everything he sells is now 
being offered at near cost prices by someone with whom he must compete. 

His certain failure is clearly written into the current chaotic market situation, 
yet when he goes out of business and is no longer available to promote and 
service this business, even the discount house will no longer find it practical to 
advertise photographic goods as loss leaders and will forthwith drop such goods 
because they will no longer attract buyers and serve as bait at discounted 
prices. It is not hard, then, to show that with reduced sales, there will be 
reduced employment in the photographic factories, and the very consumer who 
gloats over his “bargain” finds himself paying over and over again in lost earnings. 

The photographic business is a somewhat peculiar business. Its permanent 
growth and increased acceptance does not depend on the attractiveness or the 
price of the equipment—these are merely a meanstoanend. It depends squarely 
on the customer finally securing good picture results, and in spite of all efforts 
to make it simple, all good picture results come from the sympathetic guidance, 
instruction, and assistance of the photographic retailer. It is not like handing 
out a pound of oleomargarine or a cellophane-wrapped screwdriver whose use- 
fulness need not be explained to secure it. Customers who buy in the kind of 
stores that are engaged in loss-leader selling practices, do not get this assistance 
in such outlets with their purchases. They quickly become aware of the need 
for help and turn to the service photo retailer for free assistance. While he is 
maintaining a service establishment with competent properly paid personnel 
to assist such customers, he is rapidly going bankrupt in providing this service 
assistance for customers who have spent their money in discount houses of one 
type or another. 

You gentlemen may or may not be concerned with the fact that such service 
photo retailers are going broke. I might shut my eyes to it. The manufacturers 
haven’t much of any control over the situation that they can legally pursue, but 
this fact stands out: when the service photo retailer and his personnel are liqui- 


65799-—61—_——-11 











156 NATIONAL FAIR TRADE LEGISLATION—1959 


dated and disbanded because of this discount selling, you face two or three 
inevitable facts: 
1. Photographic business will decline because the consumer failing -to 
secure good pictures abandons it as a hobby. 
2. Next, the discount sellers will cease to find that it is appealing as a 
bait for loss-leader selling, and cease to handle it at all. 
3. Both at the retail level and at the factories that make the goods, unem- 
ployment sets in progressively. 
4. The whole economy suffers a decline in business activity, and the 
Federal and State Governments secure less taxes of all kinds. 

This chain of circumstances does not require a seer to recognize. If photog- 
raphy were the only business at stake and suffering for lack of a Federal control 
over this destructive situation we could all forget it, but when you multiply this 
situation by the same impact on literally hundreds of other businesses built on 
quality identifiable brand name products, where the end result is predictably the 
same, you can see that the effect on the country is usbstantial. We can make 
no mistake about it, the selling techniques of the discount houses or others like 
them are destroying business. They create nothing. The photographic retail 
business cannot survive even in discount houses unless the service retailers are 
able to operate without a profit. So far no one has found out how to do that, not 
even the discount houses. 


DESTRUCTIVE DISCOUNT PRICES HURT LABOR 


Most of you gentlemen are consistently concerned with the welfare of U.S. 
labor, therefore you may well take a hard look at the effect of this discount evil 
on the welfare of the American workman. Here are some facts that you can 
confirm in your own home city or right here in Washington, D.C. 

For lack of reasonable controls, such as is provided in 8, 1083, photographic 
dealers are turning, in desperation for profits, to imported quality brands of 
photographic equipment from Germany and Japan and giving such imports a 
disproportionate share of their selling effort and stock investment. Some stores 
no longer handle U.S. brands except in a very minor way. There is a legitimate 
share of U.S. sales that quite rightly should go to worthy imported equipment, but 
this should not be so extensive as to exclude photographic equipment manufae- 
tured in the United States by American workmen who are paid on wage stand- 
ards that are the highest in the world, What are the reasons? 

U.S. photographic equipment is among the finest in the world, and it is without 
question the most highly advertised in the U.S. market. Its value and recom- 
mended resale price is advertised and recognized throughout the country. That 
very fact makes it peculiarly a target for the discount sellers who must have an 
established value product so that their advertised discount prices can reflect 
“fantastic savings,’ etc. The result is that the established value U.S. products 
are being sold by discount sellers at prices near cost, at cost itself, and some 
times even below cost as bait to wheedle customers into their stores. 

Many U.S. photo dealers would prefer to put their major efforts behind prod- 
ucts of the American factories and workmen, but they can’t stay in business 
selling them at prices that do not even recover the simplest costs for doing 
business. You can guess the rest and what effect it has on our economy. 


LACK OF A FEDERAL FAIR TRADE LAW IS REDUCING COMPETITION 


State by State permissive legislation has failed, not because it is unsound in 
its objectives but because there have been too many “islands” from which loss- 
leader sellers could wreak havoc on any brand name advertised product that 
had popular appeal. Only Federal legislation such as the Humphrey-Proxmire 
bill can meet the situation. 

You men are quite rightly concerned with the effect of any such legislation 
on the consumer, for certainly if it is not good for the consumer, as a consumer, 
or the consumer as an employee requiring employment, or the consumer as 4 
local businessman, it is not good legislation. It seems to us to be very clear 
that so long as the terms of this bill require and demand that products placed 
voluntarily by the manufacturer under the price control of this legislation must 
be in open competition with other like goods, then you need have no fear of a 
bad result for the consumer. He will inevitably abandon any brand item of 
merchandise that does not compete favorably with other like goods offered to 
him. Any manufacturer of brand name quality goods who is so foolish as to 
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place his controlled retail price too high will surely lose his place in the market 
and quickly. There is nothing in the legislation proposed that requires dis- 
count stores to stop offering low-priced merchandise for what it is worth, or to 
go out of business, or that any store may not continue to offer other non-fair- 
traded goods in competition at lower prices, and you know they will. They 
may have to work a little harder, when they can no longer create the impression 
of vast savings to the public at the expense of all others concerned. The “all 
others concerned” clearly includes the service retailer, the manufacturer, their 
employees, and the State and Federal Governments income from various taxes. 
The loss-leader selling technique clearly is operating to the disadvantage of all 
of these. 
EFFECT OF PRICE CUTTING ON PHOTO FINISHERS 


The photo finisher is the man who operates a processing laboratory to develop, 
print, or enlarge the snapshots made by camera users. He is operating a service 
business and usually is servicing several hundred retail outlets, such as drug- 
stores and retail photographic stores who do not operate their own photo-finishing 
plants. As a service business, you might conclude that he is relatively unaffected 
by the price cutting that is taking place on photo equipment and films, yet 
quite the contrary is true. There are about 60,000 drugstores in the country who 
sell film and take in such photo finishing from the public. Such stores are 
successful directly in proportion to the effort and investment they make in 
operating a retail photographie department. The more successful of them are 
in fact running small camera shops as a department of their drug business. 
The photo finishers spend thousands of dollars and millions of man-hours of 
time trimming windows, helping with photo department installations and as- 
sisting them with promoting and advertising such photo departments. He must 
do this in order to expand his own income from such dealers through the 
growth of their photo department business, which in turn leads to more and 
bigger sales of photo finishing, from which he profits. 

Today many of these stores are throwing out their photo departments or at 
least cutting down their advertising and efforts, reducing their investment in 
such departments simply because they cannot sell photographie goods at the 
deep cut prices that are being offered by professional price cutters and discount 
houses and make any profit. These stores are the mass distribution outlets 
for photo films and inexpensive camera equipment. They are important to the 
photo finisher, they are important to the photographic manufacturers, and they 
are supplying a convenient local service for the consumer right where he lives. 
Their withdrawal from the business hurts the whole economy, yet why should 
they provide such local services for the consumer if they can’t make a profit? 
Our members who are photo finishers are naturally being hurt, too, by the 
activities of price cutters who are slaughtering the prices on the popular items 
that make such business possible, even though the photo finisher does little 
retailing of photo equipment himself, 


RESALE PRICE MAINTENANCE THROUGH PROPER LEGISLATION IS NOT PRICE FIXING 


Our members do not believe in price fixing. Economists all agree that to fix 
the price of commodities and services through collusion and agreement between 
groups of producers, or groups of retail sellers, is unsound and against the 
public interest. Our lawmakers quite rightly have passed laws to prohibit such 
conspiracies to restrain trade and destroy competition. Competition should be 
preserved by our laws just as control of monopoly is a function of good govern- 
ment. But the preservation of open competition does hot require nor imply that 
chaos or demoralization should be the end result any more than the existence 
of a big business implies that it is in fact a monopoly. 

As wee see it, it is price fixing and is unlawful for a group of manufacturers, 
engaged in the production of like goods, to sit around a table and conspire te 
fix the prices of the goods they produce and sell, by agreeing with each other 
as to what they will charge the dealers or the public. It is price fixing for a 
group of retail grocers, retail druggists, or retail camera dealers to sit around 
atable and agree among themselves what their charges to the public for services 
and products shall be. Such activity is against the public interest, and is clearly 
and rightfully prohibited by law. 

It is quite something else for a manufacturer, having produced a product of 
quality and merit, and having marked it with his name and brand to clearly 
identify his willingness to be responsible to the public for this product, to sit 
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down and carefully compute what price it is worth and what must be charged 
to recover his costs and a fair profit, and what reward will be the minimum 
inducement for his distributors or retailers, that will result in its widespread 
display and selling effort in retail channels and what price will, in open com- 
petition with other products of a like kind and other producers of equal or 
greater efficiency, bring his products the maximum number of sales. That ig 
the establishment of a fair competitive price in a competitive atmosphere. 

It is competitive price setting with the interests of his employees, his re 
tailers, and the public carefully balanced to secure for himself a maximum 
number of sales of his product. His establishing of his own minimum and maxi- 
mum retail price, his widespread advertising of this product and price, placeg 
all of his cards face up in his relations with the trade and the public. It guaran. 
tees the public that he is responsible for the product and that it contains a com- 
petitive value as compared with all other products of the same kind, and they 
are free to buy the competing product if the value is less than offered by a 
competing producer. 


SMALLER RETAILERS FACE DESTRUCTION OF THEIR BUSINESS 


Our interest in the reestablishment of legislation to implement and make 
effective the right of manufacturers to establish and maintain competively 
established prices for retail distribution of branded trademarked goods and 
equipment is a fundamental one. Unless the selling practices of the predatory 
element and the retail monopolies can be brought under reasonable control 
through legislation, which inherently forbids and prevents loss leader and bait 
advertising in the selling of such branded quality products, then many service 
retailing units of business are inevitably going to be driven out of business. You 
have only to examine the business roster of any “Main Street” in America to 
see for yourself that even in spite of the nominal restraint against destructive 
competition that has been exerted during the past years -when the fair trade 
laws have been in partially effective operation, hundreds of the smaller in- 
depedent business establishments have been driven out of business, one by one, 
by the large chain stores, certain department stores and discount houses. I 
challenge anyone to show me one of such operations that has not had as its 
principal appeal for patronage, the cut price advertising appeal. 


DESTRUCTIVE PRICE CUTTING FORCES DILUTION OF QUALITY PRODUCTS 


This destructive price cutting does not mean real savings to the public for 
no one can afford to stay in business without a reasonable profit. If unre. 
strained, chaotic competition is to, in fact, exist, then it is inevitable that there 
is no stopping point where the independent retailer can stand and still remain 
in business. Inevitably the technique of loss-leader selling and price juggling 
by the big department stores or remote controlled chain store organizations and 
discount houses will reach all the items in which there is well established value 
and therefore consumer preference. What then happens to the public’s free 
choice of products? He becomes a pawn in a price war that drives off the market 
the most desirable items, and he has himself aided monopoly and brought about 
the scarcity of desirable brands of goods. 

It is well known and long established that once the retail monopolists find 
that the loss-leader price no longer diverts the customers of their smaller com- 
petitors or the unprofitable cut price has become the new standard price in the 
minds of the public, they too abandon the product as no longer serving their 
scheming purposes. 

Gentlemen, the backbone of the American economy is in the operations of 
thousands of small business units, providing on-the-spot distribution of the prod- 
ucts of our vast production lines. Prosperity at the grass roots is represented 
by well paid jobs and improving opportunity at the local level. Any legitimate 
step you can take to stabilize the growth and progress of small business is a 
step to strengthening our resistance to all the foreign isms and socialistic schem- 
ing. Small business wants no subsidies nor does it want competition eliminated. 
We believe that State fair trade legislation, inadequate as it is now proving to 
be, has at least demonstrated that in principle it is one of the most practical, 
legitimate influences in giving independent retail business an opportunity to op 
erate honestly and thus eliminating the tendency to concentration of business in 
the hands of a relatively few big retail merchandising monopolies, which can be 
so easily attained if they are permitted to ruthlessly engage in loss leader selling. 
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Gentlemen, we urge your favorable consideration of the Humphrey-Proxmire 
pill (S. 1083) because we believe that in its present form it will go far toward 
the reestablishment of the Main Street retailer as a sound part of the Nation’s 
economy. We believe that it represents an important and necessary roadblock 
to the establishment of monopolies in the retail distribution field, and as previ- 
ously mentioned, we think that monopoly in distribution is more damaging of 
the public interest than monopoly in the manufacturing field where much effec- 
tive legislation already exists. The retailers of the country should not be forced 
to scheming and trickery to exist in business. This first serious decline in busi- 
ness will see a slaughter of small distribution etablishments and it will continue 
at an accelerated rate unless the Congress provides some controls to restore 
orderly competition. On behalf of the hundred of photographic dealers and 
photo finishers I represent, and the thousands of other retailers with whom 
they do business, I want to thank you for your courtesy and consideration. In 
conclusion I would be glad to answer any specific questions relating to the prob- 
lems of photographic dealers. 


Senator Tuurmonp. Mr. Burch? 


STATEMENT OF RAY BURCH, SALES PROMOTION MANAGER, 
ARNOLD, SCHWINN & CO., CHICAGO, ILL. 


Mr. Burcu. Mr. Chairman, I would also like to offer my statement 
for the record. 

Senator THurmonp. Are you appearing in favor of the bill ? 

Mr. Burcu. Yes, sir. 

(The statement follows :) 


STATEMENT OF Ray Burcu IN FaAvok or S. 1083 


Mr. Chairman and gentlemen, my name is Ray Burch. I live in Wilmette, 
Ii. I am sales promotion manager for Arnold, Schwinn & Co. of Chicago, 
manufacturers of Schwinn bicycles. 

This statement is presented on behalf of my company, 32 wholesale distribu- 
tors of Schwinn bicycles, and approximately 9,000 independently owned Schwinn 
retail dealers. We are in favor of a national fairtrade law such as S. 1083. 

The situation existing in the bicycle business today is an excellent example 
of the inequities and inadequacies of present laws which make it possible for 
the giant retail companies to slowly but surely eliminate the small independent 
bicycle merchant and particularly the service dealer. These merchandising 
giants, with billions of dollars in assets and with hundreds of retails outlets, 
grow larger day by day, while the small independent retail bicycle dealer fights 
for his life. 

In the bicycle business, this trend has already progressed to the point where 
7 major chains control approximately half of all the retail sales of new 
bicycles throughout the United States; to the point where Sears, Roebuck & Co. 
reportedly sells substantially as many bicycles annually as do all of the 9,000 
Schwinn dealers. 

These seven large retail corporations have absolute, unchallenged power to 
control the retail prices of approximately half of all the new bicycles purchased 
by American consumers. There is no price competition within any of the brands 
of bicycles they sell, and there is no law requiring such price competition. 

To illustrate, Sears, Roebuck & Co. sell the J. C. Higgins brand bicycle. That 
company is without doubt the largest single retailer of bicycles in the country. 
The J. C. Higgins bicycle is sold in hundreds of Sears retail stores across the 
country, yet, those stores are not required by law to compete pricewise with 
each other. Nor will you find J. C. Higgins bicycles being sold by so-called whole- 
sale outlets or discount houses. J. C. Higgins bicycles are quite effectively 
protected from intrabrand price wars that would drive prices down and elimi- 
nate Sears’ profit. The retail price of Higgins bicycles, and the retailer’s profit, 
are fixed, raised or lowered by Sears and by Sears alone. Precisely this same 
situation exists in the case of Hawthorne bicycles sold by Montgomery Ward, 
Western Flyer bicycles sold by Western Auto, and other brands sold by most 
national chain organizations. And again, let me emphasize, this applies to 
approximately half of all the retail bicycle business in the entire country. 
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Last year, total U.S. sales of all makes of bicycles amounted to approximately 
3 million units—about two-thirds being American made and nearly one-third 
being imported. My company is one of 10 major U.S. producers of bicycles, and 
#eeounts for from 15 to 20 percent of the total U.S. sales. For many years, we 
have specialized in serving the consumer through the independent retail bicycle 
service dealer. These dealers sell over three-quarters of our output, all identi- 
fied by the Schwinn trademark. We do not manufacture private’ brand 
merchandise. 

Although these thousands of small bicycle service dealers sell only a rela- 
tively small share of all new bicycles, they are an essential and necessary part 
of the industry because they are virtually the only source of repair and 
maintenance service. 

The large merchandisers are not interested in providing bicycle repair service, 
Almost without exception, they have no service facilities or even personnel to 
handle repairs and parts replacements on the hundreds of thousands of bicycles 
they sell. And many of their bicycles, by the way, are handed over to the customer 
in the carton, without being assembled or adjusted to fit the child, or checked to 
be sure they are in safe riding condition. As could be expected, many of these 
customers soon end up in the bicycle service dealer’s store. Thus, the customer 
loses his imaginary saving on the bargain bicycle. The big chainstores get the 
sale and the profit. The independent bicycle dealer gets the grief. 

The bicycle service dealer is even more important in another way. His store 
is located out in the neighborhoods where the kids live. That’s where Johnny 
takes his bicycle when the brakes won’t work—not downtown to the sixth floor 
of some great merchandising institution, or back to some wholesale outlet. It is 
the bicycle service dealer who keeps America’s bicycles repaired, so our kids 
ean ride and play in safety. Heis not expendable. 

3ut the income from bicycle repairs alone is not sufficient to keep the retail 
bicycle service dealer in business. He must depend to a great extent on the 
sale of new bicycles to earn his livelihood. Many of these dealers have built 
their own business around the Schwinn line of bicycles. For years they have 
sold, advertised, and promoted its Schwinn brand in their stores. They have 
provided free warranty service, striving conscientiously for the satisfaction of 
every Schwinn owner. Thus, they have developed a favorable and valuable 
reputation for Schwinn bicycles in their respective communities, and in keen 
competition with all other brands of bicycles, both domestic and imported. They 
have no fear of that competition. And you may rest assured it is real competition 
in every sense of the word, especially with respect to the current flood of ex- 
tremely low-priced foreign bicycles. 

But these same bicycle service dealers are vulnerable to destructive price wars 
within the same brand they carry, whether it be Schwinn or any other brand. 
In the 16 States where fair-trade laws do not exist or cannot be enforced, these 
dealers are particularly vulnerable. Their business, built over a period of years 
at great effort and expense, can be destroyed in a matter of weeks by a single 
destructive price manipulator, even though he has no real interest in the product, 
or the brand name, except as bait to sell other brands or other merchandise. 
He can’t get J. C. Higgins bicycles to destroy that name or Sears’ profit, nor 
can he get Hawthorne, or any of the other private brands of the giant retailers 
which make up half the bicycle business. Yet he is free to help himself to any 
nationally advertised brand, built by the labor of many others, and destroy it in 
short order for his own gain. 

That is why present laws are inequitable. They place the independent mer- 
chant at an unfair disadvantage against the large merchandisers who are his 
principal competition. If he is to survive, he must have at least an equal oppor- 
tunity to compete. 

This committee undoubtedly will be told by some of our opponents that fair- 
trade laws handicap the independent merchant and help the discount house, 
That argument has been advanced by several witnesses in previous hearings. 
We would like to make it clear that these witnesses, sincere though they may be, 
simply do not understand the realities of merchandising in today’s market. 

My company has repeatedly polled Schwinn dealers on this subject. They have 
consistently gone on record as being over 90 percent in favor of fair trade. Fur- 
thermore, if these witnesses were correct, we might expect the discount houses 
to support a bill for national fair trade, instead of fighting it tooth and nail. 

This committee, and the Congress, should not be deluded by theorists. The 
hundreds of thousands of independent merchants, the backbone of our American 
way of life, are faced with extinction. Not only are more and more of them 
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peing replaced by big chains, but what incentive can there be for our young 
people to go into the retail business? Should we just pin employee badges on 
them and march them down to punch the timeclock in some big chainstore? 
What kind of country will this be for the next generation if we kill off the spirit 
of private enterprise and the opportunity to go into business for one’s self? 

The bicycle service dealers ask no special privileges, but we do ask an equal 
opportunity to compete. We believe that the bill now before this committee, 
§. 1083, wil! help to provide that equal opportunity. 

We urge that you support S. 1083 for an effective national fair-trade law. 


Senator THurmonp. Mr. O'Mara? 

Mr. O’Mara. Mr. Chairman, I am submitting a statement prepared 
by Mr. Thomas Henderson, of Hamilton Cosco, Inc., Columbus, Ind. 

Senator TrHurmonp. If there is no objection, we will put his state- 
ment in the record in full. 


(The statement follows :) 


STATEMENT OF THOMAS R. HENDERSON, VICE PRESIDENT, SALES, HAMILTON 
Cosco, INc., COLUMBUS, IND. 


INTRODUCTION 


This memorandum is in support of an amendment to the Federal Trade Com- 
mission Act, relating to product pricing and is submitted by Hamilton Cosco, 
Inc., Columbus, Ind. This company manufactures metal household furniture 
including, juvenile furniture, bridge sets, kitchen stools, and utility tables. A 
catalog sheet illustrating the fair-traded products of these groups is attached. 
These products are manufactured and distributed under the trademark of 
COSCO. 

OUR BELIEF 


We firmly believe in the principle of fair trade—which, according to our inter- 
pretation, is the protection of a manufacturer’s trademark and goodwill against 
predatory and, often, discriminatory price cutting. 

Hamilton Cosco, Inc., began marketing the first of its present-day products 
in 1946 and it was then that we began fair trading. We have never waivered 
since then in our belief in fair trade principles for our products. We have never 
wavered, either, in our belief that fair trade is in the best interests of our cus- 
tomers, the wholesalers and retailers, the consumers who buy them, and our- 
selves. 

THE CONSUMER IS PROTECTED 

Fair trade is not a “stifler’ of price competition under our free enterprise 
system. Fair trade is not contrary to free and open competition. Under fair 
trade any manufacturer’s products are subject to as much competition to hold 
its prices down to a level of consumer acceptance as the manufacturer of any 
non-fair-traded products. The fair-traded products manufactured and sold 
by Hamilton Cosco, Inc., have carried the same minimum, established prices 
since August 1956. We have held prices down to remain competitive in the 
market. This situation has prevailed despite three wage increases and price 
increases on many materials used. It has been accomplished by more automa- 
tion in our plant, increased efficiency in our plant operations, lower unit costs 
through an increased volume of business, and by having a strong, widespread dis- 
tribution system in which to distribute our mass-produced products. 

Fair trade is not a means of pegging manufacturers’, wholesalers’, and re- 
tailers’ prices at a high level and forcing consumers to pay exorbitant prices. 
It cannot, and does not, work this way, for our products are subject to the same 
competitive forces as non-fair-trade manufacturers’ products. No consumer is 
“forced” to buy our products; if our products are priced too high the consumer 
will buy a competitor’s product. 

Fair trade is not a protective “umbrella” for inefficient retailers. It is well 
known that only nationally advertised products are fair traded and, at the 
most, this has been estimated to be no more than 10 percent of all products 
made. A retailer cannot depend on fair-traded products only for his existence, 





1On file with the committee. 
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for by far the bulk of his sales must be in non-fair-traded products. The point, 
though, is that the retailer and the consumer are hurt by a marginal retail oper- 
ator who cuts nationally-known products close to, or below, cost to induce con- 
sumers to come into the store, hopeful that the consumer will buy other mer- 
chandise on which they make a normal or above-normal profit. Marginal retail 
operators use this same technique in inducing a consumer into a store, and then 
switch the consumer to another competitive product where the profit to be 
obtained is much greater. The manufacturer, whose trademark is being em- 
ployed in this fashion, should be provided a legal means to take appropriate 
action to protect the trademark and, if permitted to do this, the consumer is 


protected. 
OUR EXPERIENCES 


Besides protecting the goodwill in our trademark, another factor in the fair- 
trading of the products illustrated in the attached catalog is the endorsement of 
it by an overwhelming majority of our retail customers. It affords them the 
opportunity to be satisfactorily repaid for their efforts in adequately display- 
ing, promoting, and exerting a sales effort on COSCO products. If predatory 
price cutting is permitted on our products, and it almost always occurs on na- 
tionally known products of high demand when permitted, many of our retailers 
would deemphasize their sales efforts and our sales volume would be curtailed. 
Why should a retailer maintain an inventory of our merchandise, devote dis- 
play space to it, and make a sales effort, if he is not going to realize any profit? 

When there is a decline in sales of a product in a particular market, it is 
sometimes difficult to pinpoint any one reason or to give proper weight to several 
reasons. Economic conditions, efficiency of sales efforts, product quality, pric- 
ing conditions, and other competitive conditions all may play a part. Weighing 
the value of one or more of such reasons as to their contribution to a situation, 
consists of mere estimation at times. 

Nevertheless, I would like to cite just two examples of our own experiences 
where lack of fair trade has contributed toward a loss of sales, or prevented 
increases from keeping pace with increases in other areas. 

Fair trade has never been permitted in the District of Columbia but very 
little price cutting was done on COSCO products until 1955 when more and 
more discount houses stocked and sold them. We, of course, were powerless to 
prevent sales at a discount which, in some cases, we feel, were being made by 
stores below the cost they paid for the goods. Many of the discount houses 
that disrupted that and other markets are not in business today. To meet 
these conditions, some of the regular sellers of our products, met these prices 
reluctantly. Others simply took them off display and only sold them when 
customers asked for them, as they were not willing to handle our merchandise at 
greatly reduced or no profits. 

When fair trade became ineffective in the State of Michigan, we advised our 
customers that we could no longer enforce our price system. Subsequently, we 
watched our sales volume drop off. We know of instances where retailers ad- 
vertised our mechandise at cut prices and when customers in the store attempted 
to buy the advertised COSCO product, they were switched to other competitive 
merchandise. Sales personnel in one store, we know, were given an extra com- 
mission when this type of sale was made. 


CURRENT FAIR TRADE SYSTEM CAUSES DIFFICULTIES IN ENFORCEMENT OF OUR FAIR 
TRADE CONTRACTS 


At this time, some States have no fair trade laws; other States have a fair 
trade law in which the nonsigner clause has been ruled invalid, rendering the 
law entirely unenforceable and of no use. The balance of the States have valid 
fair trade laws but there are variations in the interpretation of them. 

Confusion in enforcement procedures results from this hodgepodge situation 
that now exists. In States where the constitutionality of the fair trade law 
has not been tested, a manufacturer may become involved in extended litigations 
to determine this while the price-cutting store continues to cut prices on its 
products, thereby entirely disrupting the market. This procedure can result in 
the manufacturer’s winning the legal contest but losing the market battle. 

Federal legislation permitting a manufacturer to vertically establish resale 
prices on its products, resulting in quality stabilization, will eliminate the con- 
fusion that now exists. If the U.S. Supreme Court decides favorably the legality 
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of the Federal law if enacted, and we are certain that any legislation enacted 
in this field will be constitutionally tested, the confusion will be eliminated and 
enforcement will be much easier and simpler. 


CONCLUSION 


We at Hamilton Cosco, Inc., certainly hope that an effective amendment will 
be made to the Federal Trade Commission Act that will enable an interested 
manufacturer to maintain reasonable prices and insure the high quality of its 
products. 


Senator THURMOND. Mr. Petri? 


STATEMENT OF AL PETRI, PROPRIETOR OF AL PETRI & SONS 
BICYCLE & HOBBY SHOP, LINCOLN PARK, MICH. 


Mr. Perri. I am Al Petri, proprietor of Al Petri & Sons Bicycle 
& Hobby Shop, Lincoln Park, Mich. I would like to submit my state- 
ment for the record also. 

Senator THurmMonp. Without objection your statement will go in 
the record in full. 

Mr. Perrt. In consideration of fair pricing, when discounts were 
taken into account, if you will determine what the average general 
markup of merchandise in an establishment is, I think you will get a 
fairer picture than you will of taking the isolated cut prices on br: anded 
name merchandise, because that is a distortion of the profit picture. 

Do you understand? Get the average general markup. That will 
tell you how the discounts operate in comparison to the average in the 
store, 

Thank you. 

Senator Tuurmonp. Thank you, Mr. Petri. I understand that you 
are a member of the State Legislature of Michigan ; : is that right? 

Mr. Perrt. I am a member of the Michigan State Legislature. 

Senator THurmonp. I am glad to have | you with us. 

Mr. Perrt. Thank you. 

(The statement follows :) 


STATEMENT OF AL PETRI, PROPRIETOR OF AL PETRI & SONS BIcycLe AND Horpy SnHop, 
LINCOLN PARK, MICH. 


Mr. Chairman and members of the Fair Trade Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce, I am Alexander Petri, an 
independent retail merchant in Lincoln Park, Mich., dealing in bicycles, hobbies, 
and paint. I have been in business since August 1946, prior to which I worked 10 
years for the Ford Motor Co. and was a member of local 600, UAW-CIO. I am 
presently serving my second term as a councilman of the city of Ecorse and 
my first term as the 17th district Democratic representative in the Michigan 
Legislature. 

It was my privilege to have testified before the House Committee on Inter- 
state and Foreign Commerce during their hearings on fair trade legislation 
in March. 

I wish to thank you, Mr. Chairman, and your committee for affording me 
the opportunity to speak in behalf of S. 1083. 

I reiterate what I said before the House committee, that if we are to arrive 
at an honest and practical answer as to whether or not fair trade legislation 
is needed, we must satisfy ourselves that: 

1. The continued operation of independent retail business is essential to 
the American economy : 

2. Fair trade is really fair to the consumer, the retailer, and the manu- 
facturer ; 

3. Fair trade legislation will be beneficial to the consumer by providing 
fair markups on all merchandise and full value for his dollar; and 
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4. The independent retailer cannot long continue to operate without fair 
trade legislation. 

For about 200 years we have seen that the independent merchant has been 
the cornerstone on which the community has grown. He has provided the 
means by which the mass distribution of our national product has been effected 
and the growth of our economy has been nurtured and expanded. He has been 
responsible for the development of our principles of business ethics and customer 
service on which our consumer population depends for his dollar value. Through 
his efforts our economic, social, and civil life has been bettered. 

The independent retail merchant has been the backbone and mainstay of our 
banks, our newspapers, transportation industry, our way of life. He has 
contributed unselfishly of his time and money to promote civic and social 
consciousness, In making our community better he is a doer and not a looker. 
The independent retail merchant has been good for America, and through the 
years America has been good to him. I do not believe that the giant chains 
and discount houses can or will perform these same necessary functions in 
America. 

Therefore, gentlemen, I contend that the independent retail merchant is 
essential to the American economy. 

The opponents of fair trade, in my opinion, use half truths and misrepre- 
sentations in arguing against such legislation. I will attempt to answer some of 
their arguments, and in doing so show that this legislation will be beneficial in 
even greater degree to the consumer than to the retailer and manufacturer. 

The opponents of fair trade take the attitude that there is inherent inefficiency 
of operation on the part of the small businessman which makes it necessary for 
him to get a higher margin of profit on each item he sells than does the giant 
retailer, the chainstore, or the discount house. Such a belief reveals a basic 
lack of knowledge of retail business operation. Bigness does not necessarily 
make for efficiency or economy any more than volume sales can overcome selling 
merchandise at a loss. Let me make some quick comparisons. 

A small business generally has one or two owner-operators who have two or 
three employees. This combined staff generally carries out all the functions of 
management, buying, display, bookkeeping, selling, handling complaints, and 
sweeping the floor. The general average markup of merchandise in such an 
operation is 30 to 35 percent. 

A giant retailer or chainstore, on the other hand, generally has a president, 
two or more vice presidents, secretaries, treasurer, board of directors, chair- 
man of the board, division managers, credit managers, merchandising managers, 
department supervisors, advertising agencies, promotion men, buyers, window 
and display managers, complaint supervisor, branch managers, salespeople, and 
maintenance departments. This creates a huge overhead which must be paid for 
out of gross markup. About 4 years ago I saw the yearly financial report, in a 
newspaper, of the J. L. Hudson Co. of Detroit, one of America’s outstanding 
department stores, greatly commended for its efficient operation. I was im- 
pressed with the fact that during the previous vear it had maintained an average 
markup of 39 percent on all of its merchandise on which it realized a net profit 
of 144 percent. 

The discount house, depending on size, must maintain a staff somewhere be- 
tween that of the independent retail merchant and the giant retailer. It must 
also, because of the nature of its operation, maintain continuous newspaper and 
radio advertising supplemented by mass distribution of catalogs, circulars, and 
handbills. It must advertise at or near wholesale cost many nationally adver- 
tised items which it buys at the same price as the independent or giant retailer. 
It must then have similar items of off-brand merchandise which it sells at in- 
flated profit margins. The object of its sales personnel is to divert the customer 
from the nationally advertised brand to the off-brand merchandise. The dis- 
count operator is generaly opposed to fair trade. 

One such discounter, in testifying before the House committee in March, im- 
plied that his establishment offers all its merchandise at drastic savings to the 
consumer. Upon questioning, he revealed that he started his business 138 years 
ago with a capital investment of under $5,000. His first day’s business receipts 
totaled $25.50, on which, if his alleged markup was imposed, he would have 
realized a gross profit of between $2.55 and $3.83, Now, after 13 years of 
business; he does'a gross annual volume of $39 million. I maintain that 
his implication that he sells all items of merchandise in his store at drastic 
discounts is thoroughly false inasmuch as it would be impossible for him to be 
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in business today under such a ridiculous profit: system. I maintain that he 
sells off-brand merchandise at exaggerated markups to overcome the loss leader 
selling of name merchandise, and that this practice is prevalent in all discount 
house operations. Therefore, I further maintain that the consumer is being 
taken advantage of in this cutthroat era of unbridled discounts of name-brand 
merchandise. 

§. 1083 will again make it necessary to employ salesmanship in selling, where 
the customer is shown the quality and value which determines the price of the 
merchandise he is considering buying. The phrase “This is just as good as” 
will have to be followed up with “because of these quality features” in order 
to sell. Full value for each dollar spent will again be the right of the customer. 

It is stated that the effect of S. 10838 will be to cause prices to rise. I contend 
that this bill will tend to guarantee full value for the consumer dollar on all 
classes of merchandise. The first rule of operating a successful business—big 
or little—is that to continue in operation the business must consistently make 
a reasonable profit averaged over all its sales. Selling merchandise at or below 
cost, after overhead is included, can only be done if a like volume of mer- 
echandise is sold above normal markup. Fair trading will have the effect not 
only of prohibiting a $5 watch from being sold for $4 but also will prevent a 
$3 watch from being sold for $5. Fair trade will serve to instill confidence 
again in nationally advertised merchandise, in the consumer. 

It is further stated that the fixing of resale prices is inconsistent with the 
American system of free competitive enterprise and contrary to public policy 
established by Congress in the antitrust laws since 1890. Again, there is an 
error of interpretation. First, our American system of free enterprise has for 
many years provided that the general public accept the nationally advertised 
price of an item to represent a fair price for the value involved. It was 
accepted that manufacturer compete with manufacturer and not with himself. 
The consumer had the confidence of quality and service. 

Secondly, the antitrust laws provide that there be no collusion between manu- 
facturers to arbitrarily fix prices of their competitive products. They do not 
void the right of a manufacturer to determine the price of his product, when 
he sells it and to suggest a fair resale price for it by others, considering value 
and competition. These laws do not void his right to insure continued stable, 
proper distribution of his product. 

Now, then, I submit that the independent retailer cannot long continue to oper- 
ate without fair trade legislation. It is becoming increasingly difficult under 
existing conditions to compete with the discounters who exploit the cream of 
American branded merchandise. They utilize the consumer acceptance of 
nationally advertised merchandise, which acceptance is the result of the com- 
bined efforts of manufacturer, wholesaler, and retailer to draw customers into 
their establishments, and divert them to nonbranded merchandise. This is 
accomplished by advertising such branded merchandise at drastic discounts. 
When they have milked such a product dry and caused a loss of its acceptance, 
they discard it and pick up another loss leader. In the meantime, the inde- 
pendent retailer has been forced out of business, the wholesaler loses money 
and the manufacturer finds it difficult to reestablish his place in the market. 
This resort to unfair business practices is forcing thousands of independent 
retailers into bankruptcy and will stop only with adequate fair trade 
legislation. 

To conclude, let me just say that I believe that the best interests of every 
American will be served by passing this proposed fair trade law. Competition 
between brands will prevent any feared profiteering, as evidenced in the bicycle 
business where we Schwinn dealers are today selling models of Schwinn 
bicycles for less money than similar models sold for since I have been in busi- 
ness. As a matter of fact, the retail fair trade prices on a number of 1959 
Schyinn bicycles were reduced $2-$3 below the similar 1958 model. 

If we conclude that independent retailers perform a necessary function in 
our economy and are not necessarily more inefficient than their competition, 
and if we further conclude that the American consumer deserves protection 
against unscrupulous exploitation, I then ask favorable action on S. 1083. 

Thank you for this privilege. 


Senator THcurmonp. Are there any others 
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STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR, RETAIL 
TOBACCO DEALERS OF AMERICA, INC., NEW YORK, N.Y. 


Mr. CaramtA. Mr. Chairman, I would like to submit my statement 


for the record. sal 
Senator Tuurmonp. You are testifying on behalf of the bill? 


Mr. Catamta. That is right. 
Senator THurmMonpb. Without objection your statement will go into 


the record in full. 
(The statement follows :) 


STATEMENT OF Eric CALAMIA, MANAGING DrrectTor, RETAIL TOBACCO DEALERS oF 
AMERICA, INc., NEW YorRK, N.Y. 


Mr. Chairman and members of the Senate Subcommittee of the Committee on 
Interstate and Foreign Commerce, Retail Tobacco Dealers of America, Inc., is a 
national trade association representing thousands of independent retail tobac- 
conists in all parts of the country. I am the managing director, having served 
as its executive head for more than 20 years. 

It is a well-known fact that tobacco products, in one form or another, are 
marketed through 1,300,000 retail outlets serviced by some 6,000 wholesale dis- 
tributors in the United States. No other product has such a wide distribution 
and such universal use. We feel sure that you will agree that the more than 
a million small businesses, the millions of people they employ and the families 
they support, all dependent upon the success of the tobacco industry, deserve to 
be heard. 

The availability of products in every hamlet of the Nation is not an overnight 
miraele, but rather the result of many decades of growth and expansion to meet 
the needs and demands of the consuming public. It has been marked in par- 
ticular by the struggle of the small businessman to serve the convenience of the 
people, often against great odds and frequently at great personal sacrifice. It 
exemplifies the spirit of individual enterprise, the desire and the pride of self- 
ownership and self-achievement. Given half a chance, these businessmen can 
remain as a bulwark against the forces that would crush them under the weight 
of their bigness and their ruthless trade practices. 

We have withstood the dips of the depressions, the periods of war shortages 
and the other economic vagaries over which there is no control, but we cannot 
weather the abrasives and constant poundings of the giant retailers who would 
cut the ground from under us. Tobacco products and their prices are well 
known. In the hands of price jugglers they serve as an unbeatable lure. We 
are helpless. To them, tobacco is a sideline, a come-on; to us our very economic 
life. How much longer must small business endure this attempt to annihilate? 
When will the forces of good government realize that small business is no dif- 
ferent than the farmer or laborer and must have protection? These questions 
are uppermost in the minds of small retail enterprise. 

We believe that the U.S. Congress now has the answer in the form of a 


Federal fair trade law which will safeguard the established and normal channels’ 


of trade against the growth of monopoly. We want—more, we demand—the 
opportunity to continue to serve the public in the capacity of individual 
proprietors, We seek no special privileges. If we are not efficient or alert 
enough to advance with the times we ask for no financial help. We merely 
want equal opportunity in an economy that does not penalize the small business- 
man. This calls for the elimination of trade practices which favor the few and 
are disastrous to the many. 

I know whereof I speak. For more than 40 years, I myself was the proprietor 
of a retail tobacco store. Whether we work 12 or 16 hours a day and 6 or even 
7 days a week, we are there to serve the public. It is not an easy life, but it is 
something we can call our own. This is the opportunity that we cherish. 

Democracy means freedom of action, the right to do as one chooses. How- 
ever, this fundamental right does not condone violation of laws nor acts harm- 
ful to one’s fellow man. Just as we distinguish between right and wrong in our 
social and religious life, we know the difference between right and wrong in 
the business world. The rules of fairplay and ethical dealings are not diff- 
cult to come by, and when people discover that they have been wronged, they 
seek redress in our courts and from our administrative and legislative bodies. 
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We have all witnessed a revolution in retail merchandising during the past 
few decades and with it the emergence of giant retailing. Yes, there are many 
jarge retail organizations with enlightened management that allow for a “live 
and let live” business policy and we have no quarrel with them. But there are 
enough of the huge retailers and discounters whose thirst is unquenchable and 
whose predatory pricing tactics threaten the existence of independent retail- 
ing in this country. 

Their weapon as we have told you is a simple one. They stock a small quan- 
tity of identified merchandise that the independent retailers have promoted and 
developed into wide consumer appeal, and then cut the heart out of the estab- 
lished prices of these commodities. Some even sell these products at an actual 
loss in order to attract and lead the public from the local merchants into their 
stores. These unscrupulous retailers have ways and means of making the con- 
sumer pay and pay plenty for the so-called “bargain” they have baited him with. 

It is just plain commonsense that these giant retailers have not discovered a 
method of doing busines which eliminates the cost of operation. These super- 
markets and discounters “brag” about their efficiency, but the figures revealed 
py the latest statistical studies demonstrate that their costs are approximately 
at the same level as the efficient independent retailers’. One of these statisti- 
cal surveys recently issued by the Harvard Business School, Division of Re- 
search, reveals an average expense ratio of 20.4 percent of the sales dollar for 
large Supermarket operation during 1957. Since then, their costs have risen. 

The difference between the independent retailer and the discounter is that 
the independent gives the consumer real value, whereas the high-pressure price 
cutter uses every advertising device and “gimmick” to deceive the public and to 
play upon the natural weakness of getting a “bargain.” A “bargain” in a partic- 
ular item it may well be, but on purchases across the board, the price cutter 
more than makes up for the temporary concession he doles out to his customers. 

The most serious consequence of price cutting is not alone the eventual elimi- 
nation of the small businessman, but the creation of monopolistic power detri- 
mental to the public interest. The decisions of our courts are replete with the 
evils that flow from monopoly. Big business which has no competition tends 
inevitably to act like and to become monopoly. 

We should like to point out to the committee that our industry, whether under 
the protection of resale price maintenance or not, has always operated at a very 
low cost of doing business. (Traditionally, or under fair trade contracts, a 5- 
cent cigar costs the retailer 4 cents, a 10-cent cigar costs 8 cents. With mul- 
tiple and box prices even lower, it can readily be seen that the retailer’s gross 
margin in cigars is between 15 and 20 percent. Absent the protection of fair 
trade, price wars create havoc in our trade. How ean any independent tobacco 
retailer have the incentive to work unless the modest profit margins—his 
wages—be protected ? 

For the past few decades we have had piecemeal and spotted protection from 
various State fair trade laws. Unfavorable State court decisions and difficult 
enforcement problems have weakened the structure of the State laws. Our 
country is one vast trading area separated by no walls between States, aad what 
affects one community is felt by a contiguous one even though it is across State 
lines. 

What is required is a Federal law which will permit manufacturers of iden- 
tified merchandise, in open competition with similar commodities produced by 
others, to embrace resale price maintenance on a nationwide scale. This is 
what we would call equality of opportunity for the small manufacturers and 
gnall distributors. It will place them on a parity with the large manufacturers 
who are able to prevent unfair competition by a system of integrated operations 
or consignment selling. 

We have reviewed the provisions of S. 1083 very carefully. We are con- 
vinced that its objectives are fair and reasonable. Its enforcements provisions 
are clear and unambiguous. The enactment of 8S. 1088 will be a great stabilizer 
for the economy of our country, and will preserve small independent enterprise. 
We urge the speedy enactment of 8. 1083. 


Senator Tuurmonp. Mr. Waterman ? 
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STATEMENT OF R. LEE WATERMAN, CORNING GLASS WORKS, 
CORNING, N.Y. 


Mr. Warerman. Mr. Chairman, I also sent my statement to the 
committee. I shall be here the rest of the afternoon, but I wish to file 
my statement. 

Senator Tuurmonp. We will put your statement in the record in 
full, just as if you delivered it. 

(The statement follows :) 


STATEMENT OF R. LEE WATERMAN, CORNING GLASS WorRKS, CORNING, N.Y. 


Corning Glass Works manufactures and sells glass cooking ware under the 
trade name “Pyrex Ware.” 

I shall present the views of a manufacturer whose line of product is purchased 
relatively infrequently by any one family unit, and who must therefore depend 
on wide distribution in all parts of the country to obtain sufficient volume on 
which to base efficient manufacturing methods. In such a line, the price which 
a consumer must pay is determined primarily by volume of production rather 
than by distribution costs. 

As an example, I cite a 9-inch “Pyrex” pie plate. This product was introduced 
in 1916, and has not changed in any essential particular since. A recent survey 
indicated that there is at least one glass pie plate in 70 percent of the homes in 
this country. 

In 1916 and during the early 1920’s, it was made on hand presses and sold in 
retail stores for $1. 

In the late 1920's because of the introduction of semiautomatic machinery the 
price dropped to 90 cents. 

In the 1930's a sufficient volume had been obtained to justify automatic form- 
ing machines which dropped the price to 45 cents. 

Today, a constantly increasing volume has justified larger and faster forming 
equipment and handling machinery ; and the retail price is 39 cents. 

Pie plates and related products are now purchased in sufficient volume to make 
possible a glass melting furnace costing over $1 million, forming presses costing 
approximately $250,000 each, and annealing ovens costing $80,000 each—all to 
produce articles which retail at from 10 cents to $2. 

The volume which has made this possible is the direct result of our establish- 
ing the acceptance of our brand name through consistent quality control and 
regular advertising; and through obtaining the cooperation of more than 45,000 
retailers in making the products available in every neighborhood shopping center 
in the country. 

From a retail point of view, housewares is not a low cost line to handle if the 
retailer accepts his responsibility to stock and sell the things which his cus- 
tomers want and need. Using “Pyrex Ware” as an example, a minimum assort- 
ment would include at least 26 different sizes and shapes. To these must be added 
replacement covers, handles, percolator pumps, ete. Such an assortment neces- 
sarily includes some items which would be rather slow turnover items, but the 
neighborhood retailer carries them because he is responsive to the needs of his 
customers, and has built his business on rendering a complete service. 

The current situation is not caused by a new kind of efficient competition, 
because low overhead and cut price retailing is not new. What is new is that 
so-called discounters have asserted a right to appropriate a well known brand 
name regardless of the wishes of the manufacturer who created it, and to pick 
two or three of the best known and fastest selling items, which they advertise 
that they can sell, because of their efficiency, at from 25 to 50 percent below the 
prices charged by the poor old inefficient neighborhood store. They accept no 
responsibility for service in terms of assortment, and will cheerfully abandon 
the line when it has served their publicity purposes. 

The point with which we are concerned is whether a manufacturer who has 
built up a valuable trade name, and who believes that his ability to serve the 
public efficiently can be best promoted by choosing a particular plan of distribu- 
tion, may take the necessary steps to control it. There is no question raised 
when this control is exercised by such means as private brands, forward integra- 
tion, or consignment selling. It is only where the traditional channels through 
independent wholesaler to retailer are used that it is challenged. 
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There seem to be two common misconceptions regarding fair trade pricing: 

1. That manufacturers are seeking protection from competition by setting 
resale prices. Nothing could be further from reality; controlling resale prices 
ean be successful only when a manufacturer is on completely sound ground as 
to the real value offered to consumers by his product. He is still in direct 
competition not only with products made from an identical material but from 
all other materials offering similar utility. In our case this includes a wide range 
of metals, ceramics, and plastics. 

. That giving manufacturers the right to control the distribution of branded 
lines: would result in most of them doing so. This has not happened in States 
which now have fair trade laws and would not happen if the right were available 
proadly. This is so because a manufacturer incurs a great risk in establishing 
resale prices. He must be sure that he will gain more volume from broad dis- 
tribution in neighborhood stores than he will lose in promotional selling through 
competitive cut-price advertising, and that this volume can be translated into 
manufacturing efficiency. If he miscalculates, he will pay the penalty. 

We urge your favorable consideration of 8. 1083, on the basis that it will enable 
us as a manufacturer, and others who are similarly situated, to more efficiently 
and economically produce and distribute products which the American consumer 
wishes to buy. 


Senator Trurmonp. Are there any others who would like to put 
their statements in the record ? 

(No response. ) 

Senator THurMOoND. This record will be fine-combed and studied 
carefully by the members of the subcommittee. 

At this point I wish to also place in the record a statement by Dr. 
Howard A. Prentice, executive vice president of the Proprietary 
Association, an sociation of manufacturers of proprietary medicines, 
in support of S. 1083. 

(The statement follows :) 


STATEMENT OF Dr. Howarp A. PRENTICE, ExecuTIvE VICE PRESIDENT, THE 
PROPRIETARY ASSOCIATION, WASHINGTON, D.C. 


The Proprietary Association, a 78-year-old national association of the manu- 
facturers of proprietary medicines, supports S. 1083 and urges favorable con- 
sideration and passage of this bill. 

S. 1083 is directed toward establishing a sound legal status for fair trade. 
This statement reaffirms the support the Proprietary Association has rendered 
fair trade in the past. Congressional hearing testimony on the Miller-Tydings 
Act of 1937, and the McGuire Act of 1952 and endorsement this year of H.R. 
1253 indicate this continuing support. 

The Proprietary Association’s membership includes the manufacturers of 
drug products—packaged medicines—which are completely labeled with direec- 
tions for use and with warnings against misuse, and which are advertised to the 
public for use in home medication. Such products are known as “proprietary 
medicines.” 

Proprietary medicines are sold under brand names, many of which are regis- 
tered in the Trade Mark Division of the Patent Office. They are nationally 
advertised and in several instances are internationally advertised. A tremen- 
dous amount of good will has been created for these products and their trade- 
marks constitute a very valuable asset to their owners. 

One of the important objectives of the Proprietary Association is to preserve 
and improve the integrity and stability of the trademarks which its members 
own or control and pursuant to and under which they conduct business. 

Because of the importance of trademarks to the business of our members we 
believe it is essential to the welfare of our industry to have effective, enforce- 
able fair trade laws. Therefore, the Proprietary Association asks that Congress 
enact legislation which will establish fair trade laws on an equitable and legal 
basis. 

The Proprietary Association endorses S. 1083. 
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Senator THurmonp. At this time we will hear from Dr. Joseph M. 
Klamon, professor of marketing, Washington University, St. 
Louis, Mo. 

Dr. Klamon, I understand you are catching a plane. In the event 
you don’t have time to read your entire statement we will put it in the 
record if you wish, and you could talk off the cuff if you so desire. 


STATEMENT OF DR. JOSEPH M. KLAMON, PROFESSOR OF MARKET- 
ING, WASHINGTON UNIVERSITY, ST. LOUIS, MO. 


Mr. Kiamon. I have just changed my plane reservation. I leave 
Eastern aircoach at 2:30 tomorrow morning and get into St. Louis at 
5 and havea class at 7:15. 

But I think this is so important, Mr. Chairman, that I am very 
happy to do so, and I hope you will ask me all the excellent and perti- 
nent and penetrating questions you asked of other witnesses, because 
I think this concerns the American consumer. 

(The statements follow :) 


STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF St. Louis 
AND Sr. Louis County By Dr. JosEpPH M. KLAMON, PROFESSOR OF MARKETING, 
WASHINGTON UNIVERSITY, St. Louis, Mo. 


For the purpose of identifying myself for the record I should like to say the 
following: My name is Joseph M. Klamon. I live at 8007 Stanford Avenue, Uni- 
versity City 30, Mo. I wish to thank the committee for permitting me to submit 
testimony today on the subject matter before you. I offer this statement on 
behalf of myself, as an individual, and also on behalf of the Consumers Federa- 
tion of St. Louis and St. Louis County. For the past 30 years I have been pro- 
fessor of marketing in the School of Business Administration, Washington Uni- 
versity, St. Louis, Mo. I am a member of the Maryland district court Federal 
bar, since January 1934, and a member of the bar in Missouri since July 21, 1921, 
I have served as consultant to the St. Louis Consumers Federation since its 
organization under the NRA in 1933. I was appointed by Prof. Paul H. Doug- 
las, now U.S. Senator from Illinois, as one of its charter members, when it was 
tirst organized under the NRA. 

I am strongly opposed to this effort by S. 1083 to enact for the first time a Fed- 
eral substantive fair trade price-fixing bill which would virtually destroy a good 
deal of our antitrust laws, price freedom, competitive pricing and free markets. 

A central and important economic fact that proponents ignore is that costs 
of doing business differ markedly on all levels, manufacturing, retailing, and in 
all fields. Many retailers operate full service stores. We also have the giant 
limited service superstores and the cast number of discount houses. This bill 
is an effort to force by Federal law for the first time to compel retailers to charge 
higher prices than they wish to charge if a manufacturer wants them to do se. 
If a retailer fails to abide by such compulsory price fixing on brand goods he will 
then be subject to Federal and State lawsuits by manufacturers and/or allegedly 
adversely affected retailers who may feel they suffer damage as a result of such 
lower competitive prices, or who may even anticipate such damage. 

In order to make my points in opposition to this bill as clear as possible I shall 
endeavor to use as little technical economic and legal terms as I can. 

Congress of course derives its authority and control of interstate commerce 
from the U.S. Constitution. It has very little if any authority over purely intra- 
state commerce. Have we forgotten the experience of the NRA? Or are our 
memories that short? You may recall the NRA attempted to regulate many 
activities that were purely intrastate, such as the retail price of coal, chickens, 
pants pressing, beauty parlor and barber shop services, and other matters that 
were not even remotely related to interstate commerce. In the Schecter case 
the U.S. Supreme Court by unanimous decision struck down as unconstitutional 
the NIRA on the ground that the retailing of chickens in New York City was 
purely intrastate commerce. Another ground for this action was the uncon- 
stitutional delegation of legislative authority by Congress to NIRA code authori- 
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ties. The point I wish to make is of considerable importance. Should Con- 
gress enact S. 1083, the bill before you, into law it should state in the clearest 
terms that nothing in the act shall in any way affect the right of anyone, or any 
retailer, to sell any merchandise, branded or otherwise, which he has purchased 
for any price satisfactory to himself and to his customer. My impression is 
that the NARD, the National Association of Retail Druggists, the lobby behind 
this bill, will find the foregoing suggestion rather distasteful. For I believe 
that the bill before you and the Oren Harris bill in the House represents an effort 
to induce Congress to permit the fixing of minimum prices on branded goods in 
Yazoo City, Miss., Flat River and Cabool, Mo., Flint, Mich., and every other 
smaller town or village in the country. Now, if Congress can really legislate 
minimum prices on branded goods in ali retail trade, in all intrastate commerce, 
‘why can’t it also fix minimum wages everywhere? 

- Js Congress really ready at this time to destroy completely all States rights? 
This is not a purely rhetorical question. Is it legal.or constitutional for Congress 
tu legislate on all forms of retail pricing and intrastate commerce? Is it legal, 
aad if so is Congress willing to establish a minimum wage law to cover all trade, 
inter- and intra-state trade as well? Would such a law have any chance of being 
held constitutional by the Federal courts? 

One of the gravest problems presently facing the country is that of inflation. 
The President has spoken often relative thereto and has warned the country of 
the grave danger of the shrinking buying power of the dollar. The Federal Re- 
serve Board too is gravely concerned. It is almost impossible to pick up any 
newspaper or business journal without reading of the grave dangers of inflation. 
The bill before you is perhaps the most inflationary bill before Congress at this 
time. It is conservatively estimated that if Federal fair trade price fixing is 
forced upon the 50 States on all branded goods, where a manufacturer wants to 
pursue such a policy, that it will cost consumers between $8 and $10 billion a year 
in higher prices. It is idle to pretend that 8. 1088 will do anything but raise 
prices very sharply. Are we going to have privileged price protection and higher 
prices to satisfy 36,000 retail druggists, the NARD, appliance dealers, and others, 
er are we truly going to legislate in the public interest and show some concern 
about the effect of this bill upon 170 million consumers? 

In a similar bill, equally bad in my judgment, introduced last year public 
hearings were held before the House and Senate Congress committees. On that 
occasion as well as this year before your committee and the Harris committee 
a few months ago, hearings were held and many testified. Is it unreasonable 
to ask that the views of all witnesses be tabulated in order to secure a fair 
appraisal of the opinions of professional people in Government service and in 
various universities, those not directly interested, those without an axe to 
grind, in order to ascertain whether or not this bill is in the public interest? 

In all of the above hearings the Department of Justice, Antitrust Division, 
the Federal Trade Commission, Agriculture, Commerce, Labor, Budget Bureau, 
and many others have gone on record in opposition to bills of this nature. This 
was also true more than 6 years ago when the McGuire Act was passed. At- 
torney General Brownell’s committee of 60 almost unanimously concluded that 
fair trade price fixing was definitely not in the public interest. Are we to 
ignore all of the foregoing, as fair traders do, as of little value? 

On page 306 of the published hearings before the Committee on Interstate and 
Foreign Commerce, House of Representatives, 86th Congress, Ist session, my 
testimony given on Thursday, March 10, 1959, appears on pages 295 through 306 
the formal statement appears and then. several questions. At this point I 
merely wish to call your attention to one question that was asked, and my 
answer thereto: 

Mr. DINGELL. May I ask a question, Mr. Chairman? 

Mr. Klamon, do you know of any reputable economist, other than Dr. Adams 
from Michigan State, who favors fair trade? 

Dr. KLamon. I do not know of a single one. I could name a hundred all the 
way from Malcolm McNair of Harvard, the dean of the Yale Law School, all 
the way to Dean Grather, dean of California. I have asked a dozen times, in 
order to get the facts and not listen to this pressure, that this committee make 
a survey, which would not take more than 30 days, of the hundred leading law 
schools and the hundred leading business schools, to find out what people 
who are in this field, who do not have an ax to grind, feel. There is a man at 
Johns Hopkins University, and there are faculty members right back here. 
Start at Harvard and Yale, and pick your own hundred schools, business schools 
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and law schools, and you will find that professional men who do not have an 
axe to grind are 100 percent against this effort to impose price fixing and repeal 
the law of supply and demand. You cannot do it. 

Relative to the above, there are perhaps 15,000 economists throughout the 
country. Of these, several thousand are in the field of marketing and pricing 
policies. There are hundreds of law professors in the same field who approach 
the problem from the legal point of view. Does it not appear rather interesting 
that very few indeed favor fair trade whereas literally hundreds oppose it? 

The press of the country is almost entirely opposed to fair trade price fixing, 
Fortune magazine in January of 1952 and in April of 1952 had two strong 
articles opposed to fair trade; this in spite of enormous pressure by fair trade 
lobbyists brought to bear on Time, Life, and Fortune, either to change their 
views or at least to kill the second article. Just one or two editorials from our 
St. Louis newspapers should be of interest to your committee. Less than 2 
weeks ago, on June 3, 1959, the St. Louis Globe-Democrat in a two-column 
editorial had this to say: 


“BACK AGAIN, ‘FAIR TRADE’ SLEEPER 


“Set back on his legislative heels last year, when he tried to maneuver a so- 
called ‘fair trade’ measure through Congress, Representative Oren Harris of 
Arkansas is nothing daunted. No sooner was the new House hopper opened than 
he slipped in another ‘fair trade’ bill. 

“Possiblly he hoped it might become a sleeper, as a like proposal almost did 
last year—until outcry arose, and it was properly smothered. The measure is 
an economic atrocity, reportedly sired by the 36,000-member retail druggists 
organization. 

“An identical bill has been sponsored in the Senate by Senators Humphrey of 
Minnesota and Proxmire of Wisconsin. Hearings have been set for this measure 
on June 15 and 16, when Prof. Joseph M. Klamon of Washington University will 
appear in behalf of the Consumers Federation of St. Louis and St. Louis County, 
opposing the scheme. 

“The Harris legislation seeks to establish minimum retail prices on all 
merchandise except perishable foods. That means it would compel retailers to 
sell at prices fixed by manufacturers, under pain of Federal reprisal. 

“This is an arrogant scheme for making consumers pay high prices under 
whip of Federal law. Such an act would be a violation of free enterprise and 
competition, a straitjacket for the economy. It would be sharply inflationary 
in a period when inflation is a grave peril. 

“The Department of Justice says this kind of law would shoot prices up 28 
percent on ‘fair trade’ items.” ‘This would be rank cartelization: 

What Mr. Harris wants is to shunt onto Uncle Sam practices which States are 
fast junking, because they have found them unjust. It would be a price-fixing 
statute enforced upon all 50 States. 

Only Missouri, Texas, Vermont, and the District of Columbia have stanchly 
refused to enact State “fair trade” laws. But 18 States in recent years have 
repudiated such statutes. With “fair trade” price fixing being discarded over 
much of the land, retail protectionists are trying to foist their dead horse upon 
Washington and slip the Harris measure to passage. 

This is a bill against the public interests. It should be killed outright. It 
will be if the public and Congress are alerted to its existence, its injustice, and 
danger. 

Just about a year ago when a bill almost identical with S. 1083 was before 
the House Commerce Committee, the following appeared in the St. Louis Post- 
Dispatch and also in the St. Louis Globe-Democrat : 


{From St. Louis Post-Dispateh, June 2, 1958] 
“MISSOURI WANTS NONE OF IT 


“With House passage of a fair trade bill reported almost certain, Missouri 
risks being forced under price-fixing legislation it has successfully avoided for 
25. years. 

“Despite warnings against it by the Justice, Agriculture, and Commerce De- 
partments and the Federal Trade Commission, the House is reported to favor 
by an overwhelming margin the fair trade bill sponsored by Representative Oren 
Harris of Arkansas. 
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“In the Senate, the picture is not helped by the fact that Senator Humphrey 
of Minnesota, an ardent advocate of fair trade legislation, is chairman of the 
Small Business subcommittee which will conduct hearings on the measure 
June 23-25. 

“Fair trade laws permit manufacturers to fix prices on trademarked products, 
despite the antitrust laws, which outlaw price fixing. What is more, they im- 
pose penalties on retailers for violation. The Harris bill outdoes all its predeces- 
sors by letting manufacturers act without the least consent by retailers, and by 
forcing the system on States whose legislatures have rejected it. 

“As the Justice Department warned the House, this would ‘drastically change 
the basic concepts of our basic economy.’ ; 

“It would raise prices substantially at a time when inflation is already a 
problem. 

“It would close some stores, principally the discount houses, and throw people 
out of work although business recession and unemployment are already vexing 
the Nation. 

“It would damage retailers by preventing them from getting rid of excess 
inventories by reducing prices. 

“Fair trade laws have always been unfair. At the present they would also be 
dangerous folly.” 


[From St. Louis Globe-Democrat, May 31, 1958] 
“PREPOSTEROUS ‘FAIR TRADE’ SCHEME 


“Legislation for establishment of a national ‘fair trade’ law has been proposed 
in Congress by Representative Oren Harris of Arkansas. It would permit every 
national manufacturer to set retail prices for his products and provide tough 
enforcement penalties. 

“This is as wrong and dangerous a piece of economic hugger-mugger as has 
been dumped into the Capitol hopper this season. 

“The measure has received scant attention. But it is reported likely to pass 
the House. It is a preposterous scheme that should be summarily killed. 

“The die-hard lobby for misnamed ‘fair trade’ would buttress its crumbling 
drive for fixed prices by a Federal act, when the so-called ‘fair trade’ statutes 
are falling by the wayside like wind-blown cards. 

“Fortunately, Missouri has had no ‘fair trade’ law. But through the years 
45 States enacted such measures. Recently this system of price protection has 
been heading for fast collapse. 

“Fourteen State courts have decreed their own State laws unconstitutional. 
Large manufacturers, such as General Electric, have abandoned any effort to 
enforce ‘fair trade’ practices. 

“It would be grossly unjust to the buying public and inimical for the econ- 
omy to tolerate passage of the Harris proposal. 

“It would use Federal law to clobber price competition and prostitute free 
enterprise. It would clout initiative of merchants. Above all, it would freeze 
high prices consumers have to pay under penalty of Federal crackdown.” 

The Harris legislation would allow manufacturers to fix minimum retail prices 
simply by edict. Old State laws at least required some consent of retailers. It 
would enable manufacturers, if a substantial part of their output crossed State 
lines, to fix prices for the whole Nation. It would alter part of the Sherman 
antitrust law to bar prosecution for all such price fixing. And it would provide 
right of Federal or State court injunction to punish undercutting the set prices. 

The Justice Department has protested the bill in a letter to Representative 
Harris. So should every consumer group, progressive merchants, and individ- 
ual buyers. 

Obvious results of this special interest legislation would be to wipe out price 
competition in nationally distributed manufacturers’ products, smash the busi- 
ness of discount houses, further distress appliance sales, suppress competition-— 
the safeguard and life of trade—both in manufacturing and at almost all levels 
of distribution. 

The frank purpose of the bill is to wipe out competition. 

The cost of living would rise sharply as a conseyuence of such an act. A Fed- 
eral Antitrust Division survey 4 years ago showed drug and appliance prices 
were approximately 28 percent higher in fair trade areas than in localities 
where prices were not fixed. 
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The Harris measure for a national fair trade law belies its name tag. It is 
most unfair, a noose around competition, a boost for inflation, an invidious blow 
to the consuming public. 

There are literally dozens of editorials throughout the country of a similar 
nature. We cannot here reproduce them. They will be offered as exhibits. A 
little over a year ago we were in a rather serious recession. Unemployment rose 
to considerably over 5 million. As of today, early June 1959, unemployment has 
decreased by over 2 million to a little over 3 million. The gross national product 
is at a record level. Business appears to be extremely good in most quarters. 
This would seem to show that recovery from recession is facilitated by the ab- 
sence of legislative interference, and recessions are often prolonged by artificial 
legislative interference. Business is not aided by a change of venue from the 
free market or economic arena to a legislative political price-fixing arena. Price 
fixing and free competitive markets are obviously antithetical. 

The following advertisement appears to be worth reproducing, for it puts a 
few points rather well and succintly. It appeared in the New York Times on 
May 8&8, 1958. It related to a very similar bill to the one presently before you 
as 8S. 1083. It reads as follows: 


“FAIR TRADE AND THE AMERICAN CONSUMER” 


“A few weeks ago a bill was introduced in Congress which would make price 
cutting on consumer products a crime. This means that the American con- 
sumer may soon be compelled by law to pay high fixed prices for the purchases 
of many necessaries of life. 

“The group sponsoring this measure is the organized drug industry. They 
are seeking and claim to have the support of a large segment of the Nation’s 
retail merchants through their associations. 

“The bill was introduced by Representative Harris, and is numbered H.R. 
10527. It is an anticonsumer law. The effect of the law would be felt im- 
mediately by every consumer in the Nation in the form of higher prices. 

“Fair trade has been greatly weakened in recent yeurs because courageous 
judges have looked past the high-sounding name and into the reality of the 
subject. Fair trade in its prime was merely a legal device to allow a manu- 
facturer to prevent price competition among retailers. Bargain sales and good 
buys are impossible under fair trade. So judges in 15 States disregarded the 
label of fair trade and condemned it for what it is—a price-fixing scheme to 
make consumers pay the highest possible price. These judges refused to en- 
force the scheme in their courts, so the fair trade system is now badly weakened. 

“The appliance industry recently abandoned fair trade. The result—a wave 
of bargain sales which gave the consumer bis first break in years. Consumers 
responded by jamming the stores. This demonstrates how fair trade hurts 
sales and the consumer both. 

“The Harris fair trade bill seeks to reestablish fair trade as the law of the 
land. It will cost consumers billions of dollars if enacted, and help deepen 
the recession by discouraging sales of many consumer items because the price 
is too high. 

“Don’t underestimate the political power of the retail groups who are backing 
the Harris bill. American consumers (170 million of them) have no lobby in 
Congress, and their interests are often overlooked when the pressure groups 
become active. Unless the American consumers speak out in strong disapproval, 
this raid on the purse of the public will be made part of our Nation’s laws. 

“OONSUMERS INFORMATION BUREAU, 
Post Office Bow 493, Radio City Station, 
New York 19, N.Y.” 

As heretofore indicated, at the beginning of the above quotations, many ad- 
ditional editorials—all opposed to price fixing fair trade—will be included in 
the regular appendix to this testimony or offered into the record as supplemen- 
tary exhibits. 

What is truly the attitude of most appliance manufacturers and other manu- 
facturers of branded goods relative to whether or not they want price fixing 
on their branded goods? The manufacturer’s position is obviously a rather 
difficult one. In many cases he does a major part of the selling job, by adver- 
tising through all media and also through many dealer helps. To maximize 
his earnings he has to operate as close to capacity as possible. To get the 
greatest return on his costly advertising, his branaged goods must be availuable 
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everywhere, full service and limited service stores; discount houses, appliance 
stores, drugstores, department stores, etc. He must be on good terms with all 
of his channels. Despite all this, manufacturers, as have many others, and in 
spite of increased volume, often have lesser margins due to rising costs. Higher 
prices caused by fair trade would only aggravate the problem, by tending to 
decrease volume. Manufacturers must therefore resort to selling multiple 
branded goods, off brands, and fighting brands. The truth is that if manufac- 
turers wanted fair trade, they need only to cut off entirely selling their branded 
merchandise to superstores, discount houses, and similar lower cost retailers. 
No discount house in the country, of any consequence, is gasping for merchan- 
dise. If manufacturers sincerely want fair trade, then a great many of their 
salesmen are wasting a lot of expensive time in calling on discount houses and 
supermarkets in efforts to sell them branded merchandise. 

The Federal Trade Commission has in the recent past taken the position 
that manufacturers cannot be allowed to play favorites. Either manufacturers 
must enforce their trade, if it is legal at all, or not enforce it without discrimi- 
nation. This is essentially the position that R. H. Macy took in New York City 
when GE tried to enforce the New York fair trade law against Macy, at the 
time when thousands of discount houses were selling practically all branded 
merchandise at prices sharply below fair trade minimums. Is it reasonable to 
ask R. H. Macy to send his customers to discount houses and not to buy from 
them, since such discount houses were selling branded goods in huge quantities 
(of branded merchandise) at competitive prices while: Macy was not permitted 
to do so? Your committee, if it considers enacting the bill before you at all, 
should include an amendment that manufacturers must either “fish or cutbait”’: 
go along with fair trade whole hog everywhere, or not at all, and under no cir- 
cumstances play favorites by discriminating between retailers or areas. 

Professor McLaughlin of the Harvard Law School admitted before the Harris 
committee last year in his testimony, when Congressman Peter Mack, Jr., of 
Illinois was presiding, that he, McLaughlin, was the author of the Harris fair 
trade bill which is very similar to the bill before you at present. His explana- 
tion of its provisions was anything but clear; in fact, so unclear that Chairman 
Mack was obliged to ask Professor McLaughlin how he expected the House 
committee to understand the bill when the author of the bill was himself so 
unsure of it. The most striking, unusual, and possibly illegal provision in this 
bill was the part that dealt with giving a manufacturer a proprietary interest 
in a branded good even after the maker had completely parted with title to 
such merchandise. Mr. Justice Charles Evans Hughes, in the famous Miles 
Laboratory case, said in effect that, once a manufacturer completely parts with 
title, he can no longer control the price of such goods and that the public is 
entitled to all subsequent traffic and competition in such merchandise. The 
bill before you is an effort to reverse by legislation Mr. Justice Hughes’ ex- 
cellent opinion, which is still good law. Even fair traders recognize the novel 
and possibly illegal effort to give a proprietary interest in merchandise to a 
maker after all title has passed. See the testimony of John Anderson of the 
American Fair Trade Council in the hearings earlier this year on the Harris 
bill, page 650 of the March 1959 hearings. Anderson’s view is that the good 
will of a branded good is damaged by price cutting. This is economically and 
legally utterly fallacious, for no truly meritorious product has ever been driven 
from the marketplace by sharp price competition. The volume, the immense 
quantity of branded goods, that move through superstores and discount houses 
conclusively proves this. A housewife does not regard herself as a criminal or 
moral reprobate if she can buy a Mixmaster, a GE toaster, a Westinghouse TV, 
or a Sheaffer pen, or any other product at a saving of a few dollars by purchas- 
ing in a lower cost, limited service outlet. 

A glance at the history of the activity of the fair traders may be of value. 
First they asked for and received from Congress the Miller-Tydings Act in the 
early thirties. This they said preserved States rights; it was merely a per- 
missive enabling act; it was a rider to a District of Columbia appropriation 
bill. It said, if a State law allows vertical price control on branded goods, the 
Federal antitrust laws will stand aside. It was a hunting license that declared 
open season on all State legislatures. The NARD as a result forced State fair 
trade laws through 45 States. In no less than 35 of these there was not even 
a pretense of a public hearing. Prof. Malcolm MeNair of the Harvard Business 
School, in the Journal of Marketing for April 1988, said that in 17 of these 
States the fair trade law was passed in such a hurry that in 10 of the 17 there 





176 NATIONAL FAIR TRADE LEGISLATION—1959 


was enacted into law the identical stenographic error. Of course most of, if 
not all of, these laws came from the same switch. Usually they came from 
John Dargavel and his National Association of Retail Druggists in Chicago, the 
same organization that authored the Harris bill of last year and this year and 
who indirectly also authored the bill presently before you. Note the emphasis 
on allowing the States to do as they wished to do and the recognition of States 
rights. Then 14 years later, on May 21, 1951, the U.S. Supreme Court in the 
famous Schwegmann case knocked out in a 6-to-3 decision the voluntary non- 
signer clause and held that State fair trade laws applied only to those who sign 
such agreements with manufacturers. Mr. Justice Douglas said you could not 
drag Schwegmann in by the heels and force him to comply with a contract he 
had never seen, much less signed. 

Recent important history was thus made by the U.S. Supreme Court on May 
21, 1951. It virtually destroyed effective compulsory price fixing since the 
Court held that nonsigners were not bound. Within 6 months John Anderson 
and his American Fair Trade Council held a meeting in November 1951 at the 
Waldorf-Astoria in New York. The meeting was called Operation Restoration. 
This meant reverse by legislation the Court’s action in the Schawegmann case. 
The Keogh bill was sponsored by the AFTC. This bill was called by the AFTO 
the hometown bill. This bill was aimed at the Albert Wentling, Palmyra, Pa., 
situation. In this case a U.S. circuit court of appeals held that a mail order 
discount house sending goods across a State line did not have to respect the fair 
trade law of any State, and did not have to respect the fair trade law of the 
State into which the merchandise was shipped. The McGuire Act sponsored 
by the NARD was directly aimed at the Schwegmann case and attempted to 
permit or legalize a compulsory nonsigner clause. What has happened in the 
past 6 or 7 years is history. No less than 18 States have invalidated laws based 
upon the MeGuire Act. Practically all important manufacturers have dumped 
fair trade and now sell under conditions of price freedom instead of price 
fixing. Apparently in so doing they are enjoying very good health, as are most 
retailers. There appears to be no strong public demand for the type of com- 
pulsory substantive fair trade law such as the bill before you. 

Under the McGuire Act, enacted in July 1952, discount houses have had the 
greatest growth. In 1952 there were 200 discount houses in New York City 
doing an annual volume of $500 million. Today there are more than 2,000 dis- 
count houses in New York City alone, and over 10,000 throughout the country. 
Whether we like them or not, I believe they are here to stay. If they do stay, 
any and all efforts to reverse our antitrust laws and to legislate Federal fair 
trade would be utter folly. Efforts to repeal the law of supply and demand have 
failed and, I believe, will fail. For people suffering from inflation, the shrink- 
ing buying power of their dollars will make every honest effort to shop for 
values, and sellers will help them to circumvent artificial roadblocks to compe- 
tition and free markets. May I add one more point? 

If the House should pass the Harris bill and the U.S. Senate pass the Hum- 
phrey-Proxmire bill. I have every hope and belief and every confidence that 
the President will accept the judgment of every important governmental agency 
concerned and veto Federal fair trade. This confidence and expectation is 
based upon the President’s frequently voiced grave concern about the dangers 
to the public of inflation. May I add the following too. If enacted by Congress 
and signed into law by the President, I have even greater confidence that the 
U.S. Supreme Court will hold such Federal fair trade legislation unconstitu- 
tional for the reasons so very well set forth by Mr. Bicks of the Antitrust Di- 
vision of the Department of Justice in his testimony before the Harris com- 
mittee given in March 1959. 

May I be granted permission to send to you for the record a supplementary 
statement including the exhibits referred to above which are pertinent to the bill 
presently before you. <A bill which threatens to increase the prices of branded 
goods to the public by $8 to $10 billion should not be enacted into law too 
hurriedly. 

May I not. in closing, respectfully urge you not to approve, but to reject. 
the bill before you as contrary to public interests. The proponents of this bill 
do not confuse their interest with the pubtic interest; they identify their pri- 
vate interest as the public interest. Finally, may I urge you to consider with 
the greatest care the reasons given for the position taken by Justice, Labor, 
Agriculture, Commerce, the Federal Trade Commission, and other governmental 
agencies who have and who may offer additional testimony in re S. 1088. 
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This time I believe the fair trade lobbyists, the NARD, the AFTC, and other 
trade groups who sponsor this legislation have gone much too far. They are 
asking you to destroy the antitrust laws, to destroy all States rights, to throw 
gasoline on the fires of inflation, to increase consumer prices on branded goods in 
all 50 States rather sharply, and to go beyond the power of Congress to regu- 
late interstate commerce but also to regulate from Washington, D.C., all intra- 
state commerce and put floors under prices on retail trade in branded goods. 
This is asking a great deal, all of which is clearly inimical to the public and 
consumers generally. I do not believe that the House, the Senate, or the Presi- 
dent or our courts will go as far as the fair trade proponents want them to go. 


SUPPLEMENTARY STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERA- 
TION OF ST. LOUIS AND St. Louis County sy Dr. JosepH M. KLAMON, PROFESSOR 
OF MARKETING, WASHINGTON UNIVERSITY, St. Lours. Mo. 


I have already identified myself for the record. Perhaps I should add that 
I received the M.A., J.D., and Ph. D. from Yale University and the LL.B. 
from Washington University In addition to teaching marketing for the past 
30 years I have been a tutor at Yale, instructor in business policy in the Harvard 
Graduate School of Business, and chairman of the Department of Economics 
at William and Mary. I have also been professor of economics at Carnegie 
Institute of Technology, visiting professor at the University of Pittsburgh for 2 
years, and since September 1929 I have been in marketing in the School of 
Business at Washington University. 

This bill, if enacted into law, will cost consumers no less than $8 billion an- 
nually. It is in effect a retail sales tax between 10 and 12 percent on branded 
goods sold at the retail level if fair traded. The following questions should be 
answered by the proponents of S. 1083. 

Those who are responsible for the effort to legalize trade restraint should give 
us clear simple answers to a few questions anent the current fair trade bill. 

If a cash-and-carry superstore has lower costs, should not the public be 
permitted to benefit (in lower price) from all such lower cost methods of doing 
business ? 

In the above situation, why should all be required to sell a so-called fair- 
traded item at the same retail price? 

If competition among producers of an item is good for the public, why should 
competition among retail sellers of that item be denied? 

Has any pressure group ever campaigned for price-fixing privileges except 
to make prices higher than they are under free competition? 

What real and specific evidence is there that truly meritorious articles have 
ever been driven from the market by price competition? 

Why should out-of-State interests come into Missouri and spend money to 
lobby for a bill to make the public pay more than they now pay for aspirin, 
toothpaste, whisky, and almost any item? 

How much lobby money has been supplied to put this bill over and by whom? 

If a merchant wants to locate a store outside the city limits and sell at lower 
prices because of his lower costs, what good reason is that to deny him that 
right and forbid the public that benefit ? 

If the public is deceived by loss leader prices, what would prevent equal de- 
ception as to fair trade prices which are exorbitant ? 

If we grant monopoly price privileges to the select few, who is going to regu- 
late those prices to make certain that the public is not muleted by the price 
fixers? 

Every time a fair trade law has been proposed, or legislation relative thereto 
om the Federal level, proponents have filled the record with endless eriticism 
of loss-lead selling. Yet when Senator Paul Douglas of Illinois offered pro- 
ponents an anti-loss-lead bill at the time the McGuire Act was passed they 
rejected his offer. A loss-lead is merely an attention-attracting, traffic-creat- 
ing, sales promotional device. Even if it is sometimes undesirable, why not 
legislate specifically against it and not grant limitless private monopoly price- 
fixing powers to manufacturers of branded goods over all retail sales? 

Everyone knows, or should know. that the U.S. Constitution gives Congress 
control over interstate commerce but not over purely retail intrastate com- 
merce. Now the most novel and perhaps unconstitutional phase of the bill 
before you is the one on pages 4 and following of S. 1088 which gives a manu- 
facturer a proprietary interest in his goods that are branded even after he 
has completely parted with title by selling such goods to a retailer. If a manu- 
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facturer wants to continue to be a proprietor or to control prices on the retail 
level he can do so very easily in at least two ways: (1) By establishing his 
own retail outlets and (2) by selling on consignment. Now the fact of course 
is that few manufacturers are willing to assume the obvious hazard involved 
in the foregoing. The unique feature of the bill before you which endeavors 
1o give a maker control of price on the retail level without selling on consign- 
ment or establishing his own retail stores is in reality a transparent effort 
t» give Congress that which the U.S. Constitution does not give it, namely 
control over purely intrastate retailing. Anyone who has the remotest knowl- 
edge of the hazards and uncertainties of prices at the retail level and the fre. 
quent need for sharp markdown for purposes of inventory clearance, or to ad- 
just prices to competition and market requirements realizes what economic 
folly is involved in attempting by Federal law to legislate fixed prices on 
all branded goods everywhere at the retail level regardless of relative costs of 
doing business or relative efficiency. In brief, it would seem rather evident 
that a substantive Federal fair trade law is no more enforceable than previous 
efforts have been to repeal the law of supply and demand. 

Since 1931 fair trade proponents by means of powerful lobbying tactics have 
temanded and received fair trade laws in 45 States, in all States except 
Missouri, Texas, Vermont, and the District of Columbia. All of these laws, as 
well as the Miller-Tydings Act, and the McGuire Act, have all gone down the 
Crain. They conclusively prove the economic and legal futility and folly of 
trying to destroy free markets, competitive pricing, and substitute price fixing 
for what we presently have, which essentially, is price freedom virtually 
throughout the country. 

The McGuire Act encouraged and fostered the mushroom growth of cutrate 
discount houses from 2,000 to 10,000 throughout the country. Manufacturers 
for the most part naturally have been delighted to move their inventories 
through all channels at prices evidently satisfactory to themselves, discount 
houses, and their customers. The bill before you, if enacted into law, I imagine 
will be no more successful than previous efforts by law have been, to destroy 
our antitrust laws or to prevent people from shopping for values as they are 
forced to do because of the higher prices caused by inflation. If S. 1083 becomes 
law I expect it will be challenged rather quickly in State and Federal courts 
and will suffer the same fate that the McGuire Act and the Miller-Tydings Act 
have heretofore received. Merely to give you a fairly representative cross 
section of public opinion which appears almost unanimously opposed to fair 
trade, a number of exhibits will be filed to be incorporated into these hearings, 
with your permission. To me this is the worst bill now before Congress. As 
I have stated, it is very inflationary; it will reach into the pockets of every 
consumer of the country; it is price protection for a privileged few and contrary 
to the interests of the public. The public will no more buy at artificial fixed 
prices than they did under the McGuire Act. An artificial price level which 
does not make economic sense inevitably and invariably tends to defeat itself, 
Would anyone in Congress suggest that our farm price policy since 1933 has 
been an unqualified success? The effort to remove farm products from the 
normal correctives of free markets has been rather disastrous. No less dis- 
astrous and costly to the public has been the protectionist price-fixing policies 
of fair trade laws of the past 28 years. Undoubtedly to the extent that they 
have been effective before declared illegal, they have cost the public incalculable 
billions. This bill is so important to the public that it should be given the 
utmost care. Every effort should be made by Congress to get the facts which 
are easily available from many truly disinterested professional sources, such 
as your own governmental bureaus and from all of our universities. More 
than 50 law professors from all over the country have made statements at 
the hearings 3 months ago on the Harris bill, the year before on the Harris 
bill, and 6 years earlier on the McGuire Act. Antitrust, FTC, Labor, Agricul- 
ture, Commerce, and the Budget Bureau are opposed to this bill and have said 
so in the record, as they also did 6 years earlier before the McGuire Act was 
passed. May I not again urge you to reject S. 1088 as not in the public interest 
and very highly inflationary? 
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APPENDIX 


Qne or two newspaper items. editorials, etc., should be of interest to your 


ommittee : . 
. {From the Kansas City Star, Thursday, May 3, 1951] 


THE PRICE FIXING BILL AGAIN 


Every session of the Missouri Legislature receives a bill which would permit 
the manufacturers of brand name products to fix and thereby increase the 
retail prices. The only difference this year is a high pressure sales campaign 
to stir up a flood of letters and telegrams to the legislature. 

Speakers have been sent around the State ostensibly to talk on the disarming 
subject of attracting industries. Along with all the well known methods of 
attracting industries they urge support for the price-fixing plan. 

The sponsors of this privilege believe in the magic of an appealing name. 
Here and in other States they have always referred to their bill as the “fair 
trade” bill. 

According to the St. Louis Consumer Federation the bill would increase the 
average Missouri retail price of branded products by at least 12 percent. It 
is easy to make a fairly accurate comparison of present Missouri prices with 
prices in States that have the “fair trade” law. 

Through their national organization set up for the purpose the American 
manufacturers are asking the elected representatives of Missouri people to slap 
them with a big increase in the cost of living, an increase many times as great 
as the present Missouri sales tax. 

The big push is concentrated on drug lines and liquor where competition 
has been most effective in slashing prices. Missourians who like to shop for 
price in highly competitive lines frequently make savings far beyond 12 percent. 
Most people think of bargain hunting as a perfectly proper part of the system 
of free competition. 

In order to permit general price increases in Missouri the legislature would 
have to amend the State’s antitrust law. It would have to specify in the law 
that the competitive system no longer applies in the case of branded products. 

In other years the legislature has been skeptical of the plan to increase the 
cost of living in Missouri. We doubt that it will yield to the highly organized 
and heavily financed pressure campaign of this year. But the Missouri public, 
the people who buy across the counter, had better be on guard. 


{From St. Louis Post-Dispatch, May 22, 1951] 
CONSUMERS WIN A BILLION 


Consumers have won a notable victory in the decision of the U.S. Supreme 
Court on the so-called fair trade laws. So have retail merchants who really 
want to compete for their customers’ business. These laws are estimated to be 
costing consumers a billion dollars a year through high price-fixing. 

“Fair trade” is a legal price-fixing device which can be invoked to throttle 
price competition on any trademarked product. When the first such law was 
passed in California 20 years ago, it proved ineffective because retail merchants 
who did not sign the price-fixing agreement with the manufacturer were not 
compelled to abide by the fixed price. 

Two years later the California law was amended to provide that if a single 
retailer signed up for price fixing, all the retailers in the State were required to 
abide by the fixed price on that product. This is known as the nonsigner clause. 
It was tremendously effective. Every State that has adopted a “fair trade” 
law has also adopted the “nonsigner clause,” and there are now 45 of them. 
Price fixing of trademarked goods has been legalized all over the Nation 
except in Missouri, Texas, Vermont, and the District of Columbia. 

It is the “nonsigner clause” which the Supreme Court has just struck down. 
Justice Douglas, who delivered the decision, said that although the “fair trade” 
contracts are worded to suggest voluntary cooperation, the fact is that “re 
calcitrants are dragged in by the heels and compelled to submit to price fixing.” 

The ruling should make a dead issue of the “fair trade” bills pending in the 
Missouri Legislature. If these bills were enacted they would lack force for 
want of the nonsigner clause. This does not mean that the fair-trade lobby 
should be permitted to sneak its laws onto the Missouri statute books in the 
expectation of later giving it force with new Federal legislation. Effective 
or ineffective, Missouri wants no “fair trade” law. 
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How seriously the “fair trade” price fixers view the ‘“nonsigner” clause may 
be gathered from a release this month sent out by one of their propaganda agen- 
cies. The Bureau of Education on Fair Trade said that if the Supreme Court 
ruled against the nonsigner clause, Federal legislation permitting the States to 
enact these price-fixing laws “will have proved a futile gesture.” 

Its next words should be taken to heart by consumers as due warning that 
the price of competitive free enterprise will continue to be constant vigilance; 
“New enabling legislation permitting fair trade to operate in interstate com- 
merce may be sought again from Congress, however, so long as the new legisla- 
tion meets whatever objections the Court may raise.” 

Congress should be no party to further efforts to legalize price fixing. The 
Supreme Court struck down price fixing in the NRA and in the Guffey Coal Act, 
and has now taken the force from the amendment to the Federal antitrust laws 
under which prices are fixed in the name of “fair trade.” 

Price fixing differs from price control. In times of national emergency, con- 
sumers require price control, exercised by their Government, to keep prices from 
rising destructively high. Price fixing is a device operated, not by Government, 
but by private vendors, and not to prevent high prices but to insure them. Price 
fixing is restraint of trade at the expense of the consumer. It had better be 


let go at that. 
{From the Nation, June 2, 1951] 


THE “FAIR TRADE” WALL CRUMBLES 


Violent disagreement exists over the effect of fair trade legislation on retail] 
prices. The weight of economic opinion, however, supports the contention that 
fair trading raises prices to consumers; in fact, one expert contends that fair 
trade taxes American consumers $1 billion a year. It is significant that both 
the Department of Justice and the Temporary National Economie Committee 
found the Miller-Tydings amendment inconsistent with the Sherman Anti- 
trust Act. “I find it difficult to believe,” writes Dr. Joseph M. Klamon of 
Washington University, “that the drug retail lobby in putting over the Miller. 
Tydings Act and in establishing the sanctity of wider retailers’ margins was only 
concerned with helping the consumer and the manufacturer. This involves 
spending a vast amount of money * * * in the interests of sheer altruism.” 

The Denver Post reported on March 3, 1951, that liquor prices were 29 percent 
higher in Colorado than in St, Louis, after making allowance for differences 
in freight rates and excise taxes. In a similar survey the St. Louis Star-Times 
found, some time back, that 54 fair-traded drug items cost an average of 162 
percent more on the east bank of the Mississippi than on the St. Louis side. 
It is probably true, however, that the initial effect of minimum, and uniform, 
resale prices in the drug trade was to reduce the cost of certain exorbitantly 
priced proprietary medicines and other items. And the fair traders unquestion- 
ably have a point when they contend that fair-trade laws are only one means by 
which resale price maintenance can be achieved. 


[From St. Louis Post-Dispateh, May 11, 1951] 
AN OLD GOUGE AGAIN 


State Representative John W. Green of St. Louis is misguided, we believe, in 
sponsoring a “fair trade” bill in the Missouri Legislature. 

“Fair trade” is a misnomer. What so-called fair trade acts really do is to 
authorize manufacturers to fix prices, thus preventing merchants from engaging 
in price competition and depriving consumers of an opportunity to shop for the 
lowest prices. 

“Fair trade” laws lead to such absurdities as the arrest of a St. Paul merchant 
because he sold a shortening which cost him 90 cents for 95 cents instead of 98. 
“I figure I’m better off to sell 100 items and make a nickel apiece—that’s $5— 
than to sell 10 items at a dime apiece and make only $1,” said the arrested 
merchant. Where “fair trade” laws are enacted, merchants are forbidden to 
figure that way. 

Three years ago, when a “fair trade” bill was up in the legislature at Jeffer- 
son City, certain merchants in Illinois and Kansas (States where “fair trade” 
laws are on the statute books) were said to desire its passage because they were 
losing business to merchants in Missouri, where prices were lower. 
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Joseph Klamon, professor of marketing at Washington University and consult- 
ant to the Consumers Federation of St. Louis and St. Louis County, testified at 
that time: 

“This bill has only one purpose, and that is to increase prices. It is devilish 
legislation at any time, and particularly now in a period of high inflation when 
persons of low income are compelled to shop for bargains to obtain the bare 
necessities of life within their income. You could not possibly enact a tax bill 
which would bear as heavily on the people as would this bill.” 

What Professor Klamon said about price fixing at a time of high inflation is 
even more pertinent today than it was when he said it, because the inflation is 
worse. Food prices, notably, are at their highest in American history. Should 
price fixing be allowed to boost them still higher? To the contrary—the inter- 
ests of national security, as well as those of the consumers’ pocketbooks, require 
that prices must be controlled. In recognition of that fact, the Government has 
just clamped controls on prices, and on wages as well. At a time when con- 
sumers and public administrators are trying to keep soaring prices down, the 
“fair trade” advocates are trying to increase them. 

The Wall Street Journal said editorially last year: .“This newspaper has 
repeatedly insisted that the so-called fair trade laws are a contradiction in a 
free enterprise society. If manufacturers are to tell retailers the minimum 
prices at which to sell products, what incentive is-there for more efficient 
distribution? For more efficient retailing? Competition is the lifeblood of a free 
economy.” 

Then, pointing out that Missouri and Texas not only do not have “fair trade” 
laws but do have antitrust laws that positively forbid price fixing (Vermont is 
a third State which has kept free of “fair trade” laws) the Journal said: 

“We hope that Missouri and Texas will keep up their good work. We trust 
that other States will learn from their example.” 

That is our hope also. 





[From Star-Times, May 11, 1951] 
THE PRICE-FIXING BILL AGAIN 


Every session of the Missouri Legislature receives a bill which would permit 
the manufacturers of brand name products to fix and thereby increase the retail 
prices. The only difference this year is a high pressure sales campaign to stir 
up a flood of letters and telegrams to the legislature. 

Speakers have been sent around the State ostensibly to talk on the disarming 
subject of attracting industries. Along with all the well-known methods of 
attracting industries they urge support for the price-fixing plan. 

The sponsors of this privilege believe in the magic of an appealing name. 
Here and in other States they have always referred to their bill as the “fair 
trade” bill. 

According to the St. Louis Consumers Federation, the bill would inerease the 
average Missouri retail price of branded products by at least 12 percent. It is 
easy to make a fairly accurate comparison of present Missouri prices with prices 
in States that have the “fair trade” law. 

Through their national organization set up for the purpose the American 
manufacturers are asking the elected representatives of Missouri people to slap 
them with a big increase in the cost of living, an increase many times as great 
as the present Missouri sales tax. 

The big push is concentrated on drug lines and liquor where competition has 
been most effective in slashing prices. Missourians who like to shop for prices 
in highly competitive lines frequently make savings far beyond 12 percent. 
Most people think of bargain hunting as a perfectly proper part of the system 
of free competition. 

In order to permit general price increases in Missouri the legislature would 
have to amend the State’s antitrust law. It would have to specify in the law 
that the competitive system no longer applies in the case of branded products. 

In other years the legislature has been skeptical of the plan to increase the 
cost of living in Missouri. We doubt that it will yield to the highly organized 
and heavily financed pressure campaign of this year. But the Missouri public, 
the people who buy across the counter, had better be on guard. 
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{From the St. Louis Star-Times, Apr. 19, 1951} 


RETAIL LIQUOR PRICES 16 PERCENT HIGHER IN “FAIR TRADE” ILLINOIS THAN IN 
FREE MARKET HERE 


Thirty-five brand-name products in “fifth” size cost $161.92 across river and 
$139.67 in St. Louis, Star-Times survey shows. 


[From the St. Louis Star-Times, May 19, 1951] 
THE DREAM HAS FADED 


Small retailers were sold on “fair trade” back in the 1930's on the theory 
that it would protect them against their big competitors, especially the chain- 
stores. The reasoning seemed simple: If everything sold for the same price 
everywhere, the big store or chain, notwithstanding its large buying power, 
would have no advantage ; it could not shave prices to get customers. 

But has this price fixing by law actually protected the small retailer? There 
are reasons to doubt it. 

Druggists are amoung the strongest backers of “fair trade.” They sell many 
more price-fixed items than other retailers. 

Of late, supermarkets have begun to sell drug items, because the high profit 
margin required by fair trade makes them an attractive line. Druggists are 
greatly concerned. 

The same thing happened in England, which has had price fixing longer than 
this country. The secretary of the British National Pharmaceutical Union told 
about it in a letter to the American Journal, Drug Trade News, a part of which 
is quoted below : 

“In our country all proprietary medicine vendors have to be licensed, and we 
woke up to the fact that the number of these vendors was increasing at the rate 
of 8,000 to 9,000 a year * * * Owing to the price-maintenance movement * * * 
the prices of proprietary medicines are maintained, and the 20 to 30 percent 
profit which those articles yield has proved a tremendous temptation to other 
shopkeepers to invade the proprietary medicine business. Hence you will see 
that the success of our own war to prevent price cutting without our own ranks 
has produced an army of competitors in our own business.” 

In one other important respect price fixing has failed to help the little mer- 
chant in competition with the big merchant. 

With price fixing, to be sure, a brand of aspirin which we shall call Super 
Strong and a toaster which we shall call Little Wonder must sell at the same 
price ever place. 

But the big stores found this no great handicap. They simply put up their 
own aspirin under their own brand. Macy’s, in New York, now sells about 1,500 
drug items under its private brand, at prices generally below those charged for 
“fair traded” articles. Similar stores elsewhere, including Omaha, are follow- 
ing suit. The same thing has happened with the Little Wonder toaster. 
Large retail chains simply went to the Little Wonder Co. and ordered thousands 
or tens of thousands of the toasters with the retail stores’ brand names on 
them. They sell the same toaster, made by the same manufacturer, at a price 
lower than the one that the small merchant is legally permited to charge. 

Thus the small retailer has found that his lovely dream of a noncompetitive 
utopia has faded. By tying his hands, while leaving the big stores relatively 
free, it may in time put him in a hopeless competitive situation. 


{From the Washington Daily News, Feb. 25, 1952) 
FAIR TRADE IS PUBLIC’S LOSS 


An economist warned Congress today that reviving the so-called fair trade 
laws would cost the consuming public as much as 10 to 12 percent sales tax. 

Dr. Joseph M. Klamon, professor of marketing at Washington University in 
St. Louis, made the statement in testimony prepared for delivery before the 
House Monopoly Subcommittee. 

Also called to testify before the subcommittee was Q. Forrest Walker, an 
executive of Macy’s, the big New York department store which set off a spec: 
tacular price war last year on branded merchandise which had long sold at fair 
traded—or fixed—prices. 
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Two House subcommittees are studying bills to restore the fair trade laws. 
They would permit a manufacturer and any one retailer to fix minimum resale 
prices on the manufacturer’s name-brand product and make it binding on all 
other retailers in the State. 

A Supreme Court decision last year in effect scuttled the fair trade laws on 
the books of 45 States. Pending bills would overturn the Court decision. 

Fair trade supporters claim they need the price-fixing provisions to protect 
small independent merchants from “predatory” price slashes by big chains and 
department stores. 

But Dr. Klamon asserted that the pending legislation would “destroy our 
antitrust laws” and “would seriously affect the living standards of a large 
portion of our population.” 

He said that the fair trade laws during the years they were in operation “cost 
the consuming public many billions in higher fixed prices on branded goods.” 

“Legislation of this sort is the equivalent of a 10- to 12-percent sales tax col- 
lected by retailers and manufacturers of branded goods for themselves,’ he 
said. 

Federal agencies charged with enforcing antitrust laws also have testified 
that the fair trade laws would open the door to price-fixing “conspiracies” now 
prohibited under antitrust statutes. 


{From St. Louis Globe-Democrat, Feb. 23, 1952] 
WASHINGTON UNIVERSITY PROFESSOR RAPS FAIR TRADE AT HEARING 


WASHINGTON.—Prof. Joseph M. Klamon, of Washington University, St. Louis, 
in testimony here today opposed fair trade laws, estimating that they cost the 
public $2 billion a year in higher prices. 

He said goods sold in a free market averaged 10 to 12 percent less than the 
same brands sold under retail prices fixed by the manufacturer, which are per- 
mitted under fair trade laws. 

Klamon, who is a professor of marketing in the School of Business at Wash- 
ington University, appeared as a witness before a subcommittee of the House 
Judiciary Committee holding hearings on four bills to strengthen a Federal Fair 
Trade Act. One bill, by Representative Thomas Curtis, of St. Louis, before the 
committee, would wipe out the act. 


Heated exchange 


So forcefully did Klamon present his arguments against fair trade laws that 
there was a heated interchange between Klamon and Representative Rogers, 
Democrat of Colorado, over political pressure the professor claimed was brought 
on the 45 State legislatures which have passed State fair trade laws. Rogers 
is a former member of the Colorado Legislature. Klamon maintained that 
State legislatures knew what was going on but were powerless to resist the 
pressure from proponents of fair trade legislation. 

When Rogers pressed him as to what he would do if “he lived by the ballot.” 
Klamon retorted that there were some things that made the price of elective 
public office too high and one of the fair trade bills before the committee was 
one of them. 


St. Louis cited 


“You cannot repeal the law of supply and demand,” Klamon said. “The best 
thing you can do is to keep your hands off the free economic system.” 

He begged the Congressmen to look beyond those who are “flooding you with 
mail demanding laws to strengthen fair trade” through Federal legislation and 
“look at the 160 million consumers who cannot come before Congress to plead 
the public interest.” 


MINORITY VIEWS OF MESSRS. BENNETT OF MICHIGAN AND DEROUNIAN 


We agree that small business needs assistance in its struggle for survival, but 
we are thoroughly satisfied that the Harris fair trade bill (H.R. 1253), as 
reported by the committee, is not in their interest and not in the public interest. 


Broad grant of price-firing power to private persons 


This bill grants Federal authority to the “proprietor” of merchandise, as 
defined below, to dictate the resale prices of such merchandise bearing his trade- 
mark, brand, or trade name at all levels of distribution, right down to sales 
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to the ultimate consumer. A “proprietor,” with respect to particular merchan- 
dise, is (1) the person who manufactures the merchandise and identifies it 
by means of his trademark, brand, or trade name, (2) the person who (even 
though not the manufacturer and whether or not the merchandise is manufac. 
tured) distributes merchandise and identifies it by the use of his own trade. 
mark, brand, or trade name, or (3) the person, if any, to whom the manufac- 
turer has granted sole authority to establish fair trade prices on merchandise 
identified by the use of the trademark, brand, or trade name of the manufacturer, 

The bill would apply to an unlimited variety of goods identified by a trade- 
mark, brand, or trade name. Its purpose is to eliminate price competition 
between dealers handling the same branded merchandise. 

The proprietor, by dictating the resale prices at all levels of distribution 
(vertical price fixing), accomplishes the same result as if the dealers themselves 
had formed a combination and endeavored to establish resale prices by agree. 
ment with each other (horizontal price fixing), which is illegal under the 
Federal antitrust laws. 

Any distributor having notice of the applicable resale price who sells such 
identified merchandise for less than the price dictated by the proprietor igs 
subject to suit for damages and to an injunction. Certain limited exceptions 
to this are provided in the bill. 

Under the bill, the proprietor has complete discretion to pick and choose the 
areas where, and the individual wholesalers and retailers with respect to 
whom, he will or will not “fair trade,” and he may vary the resale prices from 
area to area according to his wishes and to suit his own purposes, 


Violation of States rights 

The proprietor would have the right to establish fair trade in all 49 States, 
in Hawaii, and the District of Columbia, regardless of a State’s wishes. This 
bill would be a violation of States rights. At present, 16 States have declared 
their fair trade laws unconstitutional in whole or in part, and 4 States (Alaska, 
Missouri, Vermont, and Texas) and the District of Columbia never enacted fair 
trade laws. This bill would compel these States to accept fair trade. 


Adverse agency reports 

All interested Federal agencies which filed reports on this bill are strongly 
opposed to it (Departments of Agriculture, Justice, Commerce, the Federal 
Trade Commission and Bureau of the Budget). The Bureau of the Budget 
advises that the President’s Council of Economic Advisers and the Department 
of State also are opposed to the bill. Among the major reasons given by these 
departments and agencies for their Opposition are: (1) Resale price mainte- 
nance, otherwise known as fair trade, is inconsistent with our free enterprise 
economy and contrary to public policy expressed by the Congress in the Federal 
antitrust laws; (2) the legislation would substitute Federal mandate for State 
or local discretion; (3) the legislation would increase the cost of living for 
consumers; (4) the legislation would not benefit small business but might, in 
fact, handicap them; and (5) the bill is of doubtful constitutionality. 


Probable ineffectiveness 

It is very doubtful that this legislation will be of any help to distributors 
whose profit margins are sought to be protected by this bill because, as has 
happened in’ the past 28 years of experience with State fair trade laws, the 
ingenuity’ of aggressive businessmen will develop ways and means to nullify 
and circumvent the proposed law. 


Probable harmful consequences 

The committee was advised by various witnesses at our hearings that this 
legislation will give great impetus to the development by large chainstores, 
department stores, mail-order houses, etc., of private brands, substantially 
identical to the nationally branded goods, which will undersell the merchandise 
sought to be protected by this bill and the small retailer would be unable to meet 
this price competition without violating the fair trade price. 

It. will give further impetus to:the development of cooperatives which will 
distribute, in the form of dividends to their membership, the excess profits re 
sulting from the adherence to fair trade prices, Merchants can and will allow 
excessive trade-in allowances for fair-traded merchandise since the bill does not 
attempt to control trade-ins. There will be greater use of trading stamps and 
giveaways to attract customers to particular stores, et cetera. 


of 
in 
te 
nh 


th 
ba 
pr 


up 
th: 
for 
the 
lat 
de: 
Th 
jus 
the 


pri 
or 

Wik 
for 


ot + 


Coa 





L- 
Pn 
C- 
les 
LC 
i 


OD 


on 


oF & 


ch 
ns 
he 


ym 


eS, 
ris 


ca, 
1ir 


sly 
ral 
ret 
nt 
Se 
te- 
ise 
ral 
ite 
for 

in 


ors 
LAS 
che 


. 


ify 


his 
eS, 
lly 
ise 
eet 


vill 
ow 


not 
nd 


NATIONAL FAIR TRADE LEGISLATION—1959 185 


The bill would change the traditional concept of property rights under which 
the owner of a piece of property has the general right to control it and to dis- 
pose of it as he seees fit, by limiting the right of the owner to sell at any price 
he chooses. 

The bill, if enacted, undoubtedly will increase prices to consumers on all fair- 
traded merchandise. Estimates of the price increases vary from $1 billion to 
several billion a year, depending upon how many proprietors take advantage of 
this law. 

The bill would provide a special privileged status under the Federal antitrust 
laws for owners of trademarks, brands, or trade names. Since our antitrust 
laws are for the purpose of preserving competition, and price competition is the 
core of competition essential to a free enterprise economy, the bill, by eliminating 
price competition on identified merchandise, seriously weakens our antitrust laws 
and runs counter to our time-honored free, competitive enterprise system. Pro- 
prietors’ price dictates would supplant the individual retailer’s independent 
pusiness judgment. 


Aid to small business not assured 


Aecording to the proponents of this legislation, it is needed for the protection 
of small business. However, there is nothing in it to insure that proprietors, 
in exercising the extraordinary price-fixing authority which the bill would grant 
to them, will do so in such a way that small business will be benefited. 
Inconsistent position as to status of retailers 

Specific language was added to the Harris bill providing that retailers are 
considered to be in interstate commerce only for the purposes of this legislation. 
However, for other purposes retailers have always contended that their business 
was local in character and that they are not engaged in interstate commerce. 

If a retailer is engaged in interstate commerce by reason of having prices fixed 
on the sale of his merchandise it would be difficult in the future to argue that 
he was not engaged in interstate commerce for other purposes. Such a policy 
if established would be obnoxious to small retailers because it would subject 
them to many forms of Federal regulation and control from which they are 
presently exempted. Thus, the Harris bill, while seeming to help the retailers 
by putting them in interstate commerce, could, if adopted, be the precedent for 
putting them under Federal regulation and control in other areas, detrimental 
to their interests. 

Doubtful constitutionality 

There are serious questions about the constitutionality of the Harris bill. 
It is proposed to be enacted under the commerce clause of the Coustitution, yet 
there was little evidence presented on which a finding could be reasonably 
based that there is an obstruction to the marketing of goods in commerce which 
price fixing would remove. 

Even if it is assumed that the legislation deals with matters having an effect 
upon interstate commerce, it is a well-recognized principle of constitutional law 
that a regulatory scheme provided for by legislation must be reasonable and 
for a legitimate purpose; otherwise it will violate the due process clause of 
the fifth amendment. It may be argued with considerable force that this legis- 
lation does not meet this test, since it grants a power which may be used to 
deprive the owner of merchandise of the right to sell it at the price he chooses.” 
Thus it appears the bill is actually an effort to use the commerce power to 
justify economic regulation at the local merchandising level for the benefit of 
those persons unwilling or unable to meet their business competition. 

The bill may be invalid because it is a delegation of legislative power to 
private persons whose interest is not to protect or promote interstate commerce, 
or to prevent the use of the facilities thereof for wrongful purposes, or other- 
wise to promote the public interest, but rather to make the largest possible gain 
for themselves." Further, this delegation of broad power is particularly ob- 





‘Corwin, “The Constitution and What It Means Today,’’ 11th ed., pp. 215-219. 

2Union Carbide and Carbon Corporation y. White River Distributors, 275 SW. 2d 455. 

*Schecter Poultry Corp. v. United States, 295 U. S. 495, 539 (1935) ; Carter v. Carter 
Coal Company, 298 U.S. 238, 311 (1936). 
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jectionable on constitutional grounds because it is made without any standards 
being set in the bill to govern the exercise of price-fixing power which it 
delegates.‘ 


For the foregoing reasons we oppose this bill. 
JOHN B. BENNETT, 


STEVEN B. DEROUNIAN, 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., April 13, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 1334 House Office Building, Washington, D.C. 

My Dear Mr. CuarmmMan: This is in reply to your letter of January 30, 1959, 
requesting the views of the Bureau of the Budget on H.R. 768, a bill to amend the 
Federal Trade Commission Act, as amended, so as to equalize rights in the dis. 
tribution of identified merchandise; your letter of February 5, 1959, requesting 
views on H.R. 1253, a bill to amend the Federal Trade Commission Act, as 
amended, so as to equalize rights in the distribution of merchandise identified by 
a trademark, brand, or trade name; and your letter of February 9, 1959, request- 
ing views on H.R. 2463, a bill to define and restrain certain unfair methods of 
distribution and to confirm and define the rights of producers and resellers in 
the distribution of goods identified by distinguishing brands, names, or trade. 
marks, and for other purposes. 

All interested Federal agencies, including the Council of Economic Advisers, 
the Departments of Justice, Commerce, Agriculture, and State, and the Federal 
Trade Commission, recommend against the legislation. Among the major rea- 
sons given by these agencies are that resale price maintenance is inconsistent 
with our free enterprise economy; that the legislation would substitute Federal 
mandate for State or local discretion; that the bills would increase the cost of 
living for American consumers; that they would not benefit small businesses but 
might in fact handicap them; and that there are grave doubts concerning the 
constitutionality of the legislation. 


The Bureau of the Budget is in full agreement with the views of these agencies | 


and strongly recommends against enactment of this legislation. 
Sincerely yours, 
(Signed) Puiu 8. HuGHEs, 
Assistant Director for Legislative Reference. 


MINORITY VIEWS OF MR. KEITH 


The chief justification, in my opinion, for H.R. 1253 is that the small business- 
men need protection against cutthroat competition from the giant retailers and 
discount houses. As a consistent friend of these small businessmen, I am aware 
of the situation they now face. I find merit in some of the arguments presented 
for this legislation, but I am convinced that H.R. 1253 in its present form will not 
help them. 

This proposal, if passed, would encourage the expanded sales of “private 
brands” by large retailers. Fair-traded name brands might be protected, but the 
larger houses would carry low-priced private brands of comparable quality when 
in competition with smaller retailers. The result would be, it seems to me, a 
less favorable market for the corner drugstores and the small retailers of cloth- 
ing, hardware, and sundries. They now have the freedom of action to meet price 
cutting competition as it arises. Under H.R. 1253 their hands could be tied. 

There are other factors which must be considered, such as questions of consti- 
tutionality and of States rights. These considerations are important, but inas 
much as the bill does not serve the purpose of its proponents, I have not given at- 
tention to them there. 

Hastines KEITH. 


Senator Tuurmonp. Mr. Klamon, you may proceed. 
Mr. Kiamon. Mr. Chairman, I wish to express my appreciation 
for your courtesy in allowing us to present evidence. 





* Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) ; Schecter Poultry Oorp. v. United 
States, 295 U.S. 495 (1935). 
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Senator THurRMoND. We are glad to have you here, Mr. Klamon. 

Mr. Kiamon. The St. Louis Consumers’ Federation, of St. Louis 
and St. Louis County, has consistently fought price fixing, Mr. Chair- 
man, for the past 25 years. Perhaps I should identify myself for 
the record just a little more. 

I am 58 years old. For the past 37 years I have taught in various 
universities. I was a tutor at Yale, an instructor in the Harvard 
Graduate School of Business. I have the M.A., Ph. D., and J.D. 
from Yale University, and LL.B, from Washington University. I 
am a lawyer ; [ am a member of the State bar in Missouri, and the 
Federal bar in the district court in Baltimore since January 1934. 

Senator THurmonp. You are living though, as I understand, in 
St. Louis? 

Mr. Kiamon. Yes, sir. 

Senator TrurmMonp. And you are a teacher out there as professor 
of marketing at Washington University in St. Louis? 

Mr. Kiamon. That is right. I have just finished my 30th year. 

Senator THurmonp. I want to ask you this: Are you appearing 
here of your own accord, or are you appearing at the instance of 
someone else who suggested it, and if so would you tell us who sug- 
gested it and whether they are paying your expenses and so forth. 
Would you give us that background ¢ 

Mr. Kiamon. I will be glad to indeed. I am appearing as an in- 
dividual for myself, and I am also appearing, Mr. Chairman, as the 
consultant—which I have been since its organization, and it appears 
on the first page of my statement—of the St. Louis Consumers’ 
Council. 

The St. Louis Consumers’ Federation, as it is now called, of St. 
Louis and St. Louis County, is composed of a number of civic organ- 
izations and people. 

My expenses, that is, my plane fare, coach, Eastern Airlines, both 
ways, will be almost entirely reimbursed by the St. Louis Consumers’ 
Federation. My hotel bill and my personal expenses are borne by 
myself. 

My statement was prepared in my own office at the university. I 
paid for the stencils and the paper and the stenographic service and 
the running of my statement. 

Senator THurmonp. I have just gotten notice that this is a live 
rolleall. I will go and come back as soon as I can. If you will 
excuse me a few minutes I will be back as quickly as I can. 

A short recess was taken. ) 

Senator THurmonp. The subcommittee will come to order. 

We had just started with the statement of Mr. Klamon. 

Mr. Klamon, will you proceed ? 

Mr. Kiamon. A word, Senator, may be helpful about the group 
for which I speak, the St. Louis Consumers’ Federation. We were 
organized exactly 25 years ago under the NRA and we were all ap- 
pated, the charter members were, by Senator Paul Douglas, of 
llinois, the former president of the American Economic Association. 

I should say, Senator, that we have, with the assistance of the press, 
successfully Fought cold price-fixing under the NRA because it was 
intrastate, not interstate. We have fixed milk price-fixing. Mem- 
bers and officers of the League of Women Voters and our various 

65799—61——13 
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clergymen and men from the university, and a few lawyers, we have 
always regularly gone to Jefferson City in our own State to fight 
retail price-fixing because we believe that we ought to have more 
practicing as well as professing free enterprisers and we believe the 
small businessman is entitled to a great deal of help but we also think 
the housewife who is the purchasing agent for the family is entitled 
to shop for values under conditions of competition in order to escape 
inflation. 

I heard, Senator, the questions you asked this morning and I would 
like to say that I thought they were excellent, they were pertinent, 
and they were very good—penetrating—and I hope that you will 
take full advantage of the opportunity within the limitations of time, 
to ask me similar questions. 

If Senator Proxmire wants fair trade in Wisconsin, if the distin- 
guished Senator Engle, of California, wants it, if Senator Humphrey, 
when he comes tomorrow, wants fair trade in Minnesota, let them 
have it. But I beg you, let us preserve States rights and let us not 
help the multiplication of this Federal bureaucracy where the Great 
White Father in Washington solves all local problems. And if the 
courts of South Carolina—if you don’t want it in South Carolina that 
is up to you. 

I have never appeared in any one of the 45 States who wanted fair 
trade, but I have appeared in my own State and we are here because 
this is an attempt to force it down our throats by destroying the anti- 
trust laws and for the first time giving us a Federal substantive price- 
fixing law. 

I have offered an exhibit, when Senator Aiken—he was Governor 
Aiken then—in one sentence said—Senator Aiken said, fair trade, 
retail price-fixing, will not create wealth and it will cause less business. 

Now you heard Mr. Herman Nolen. I knew him when he was pro- 
fessor at Ohio State, and as a professor I am sure he will join me, 
Senator, in asking for possibly an improvement in the way we con- 
duct these investigations, although today I think it has been excellent. 
I was treated with great courtesy by Congressman Harris, but I be- 
lieve, as Senator Dirksen said on TV a week or two ago, that we ought 
to use the Canadian and the British system and I have begged for it 
for many years. 

I am sure as a professor Mr. Herman Nolen will join me when I say 
that the hundred or more schools that are schools of the American 
Association of Colleges, schools of business, take the law schools, do 
not just take people who happen to agree with me, but I will suggest 
as I have before that you get the professional expert opinion of mar- 
keting and price policy men and lawyers in the field of antitrust and 
trade restraint and find out what those who are not speaking from 
their personal point of view feel about it. 

Matthew Arnold said that criticism or opinion which is not utterly 
disinterested may be utterly worthless, and I suggest that you get— 
you have, Mr. Fitz Moklup from Johns Hopkins; Dan Greeter from 
California, Senator Engle’s State; Malcolm McNair, Professor Tur- 
ner of the Harvard Law School, and a hundred others, many of them 
are in the Celler committee reports. I appeared then, but I did not 
appear at the time of the Miller-Tydings he and I appear now be- 
cause my State is threatened. 
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Before Governor—not Governor—Senator Johnston’s Commerce 
Committee, I said a half a dozen times, I do not wish to be presumptu- 
ous and predict how the courts of the States will rule, but, Senator, I 
think you are a lawyer and under the police power of the State, the 
right inherently to control the health and safety and morals of its 
citizens, 16 States, Senator, including your own, have said there is no 
connection between health and price control. 

Now a good question was asked by another member of your com- 
mittee. Where are the manufacturers? Is General Electric here? 
Is Westinghouse here? Is RCA here? Is John Anderson’s 5,000 
manufacturers here? They, frankly, in my judgment, most of them 
merely do lipservice to this because if I were in their position I would 
do exactly what they do. In order to maximumize their earnings they 
carry the marketing ball, they do most of the selling job. Their 
saednate must be on sale at every possible outlet and, therefore, when 
their inventories get high and the consumer just won’t buy they will 
move these things through superstores and discount houses. 

The gentleman back here, the NARD and others like them, are 
actually, in part, responsible for the growth of great superstores. 
You heard Mr. Nolen say that generally if one of our retailers buys 
something for a dollar he may sell it for $1.50. That is 50 percent on 
his cost and a third on the selling price. 

Discount houses and superstores do not need that margin. 

Now one more point, Senator, I think you made an excellent point 
and asked a good question last year, I couldn’t come, when Mr. Ander- 
son was testifying. You said that you believed, and I don’t agree 
with you more, that unless there is a compelling absolute necessity for 
a Federal law we should allow the States to control their own condi- 
ditions. With’that I agree. 

When will we have a stop to the growth of a Federal bureaucracy # 

Now here is something, Senator, that has not been mentioned to- 
day. If you will look at bill S. 1083 on pages 4 and 5 you will note 
that they have a radical, a shocking, and a novel departure from our 
concept of property. If a retailer buys some Bayer aspirin, there is 
absolutely no difference as you well know, Senator, between the differ- 
ent brands of aspirin—St. Joseph’s aspirin—no aspirin can do any 
more for you nor can it do any less. You buy two things, you buy a 
tangible thing and an intangible. You buy the aspirin and you buy 
the brand name. 

Now, briefly, I can control the product if I am the manufacturer of 
aspirin if I establish my own retail stores as Mr. Nolen well said. I 
can control it if I will sell on consignment. I can control it through 
franchised dealers, but anyone who has the remotest conception of 
the difficulties and the hazards on the retail pricing and any other 
‘ype vill hesitate to assume that risk. 

r. Charles Evans Hughes said in the Miles Lab case in 1911: 
Once I have sold an article and completely parted with title, I lose control over 
it and the public is entitled to all subsequent traffic in competition thereunder. 

I wish to confine my arguments, Senators, first purely to legal and 
then economic. May I say I have two graduate seminars on govern- 
ment and business and we use Dykester’s cases and we use Wilcox’ 
book and all of this material my students will consider. 
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Now I want to take a brief look at my statements. I say I am op- 
posed to this because it would destroy a good part of our antitrust 
laws. 

Then I say have we forgotten the experience of the NRA? 

A witness this morning -said C ongressman Celler was 180 percent 
wrong. May I say that in my judgment [ respectfully suggest that 
Congressman Celler is 180 percent right. The NRA was knocked 
out unanimously nine to nothing on this ground: That the retailing of 
chickens in New York that came in from Connecticut was purely in- 
terstate commerce and secondly on the ground that in setting of code 
authorities they could set up a code of fair practice and then haul be- 
fore it a price cutter and then convict him, $500 a day, that the Con- 
gress was guilty of the unconstitutional delegation of legislative 
authority. 

If the Supreme Court said it is unconstitutional to delegate that 
code authority to a lot of men, I think it is equally dangerous and 
unconstitutional to delegate it to one. We must not lose sight, and I 
don’t think you do, Senator, of the major facets of this shocking bill. 

No. 1, unless we can, and I do not think we can, abolish overnight 
the 10,000 or more discount houses, nobody loves them except the con- 
sumer. Unless we can abolish the superstores that handle 125 or more 
fast-moving drug items, if we cannot abolish the superstores and the 
discount house, it isn’t a question of relative efficiency alone; it is a 
question of an inherently lower cost operation. If you can’t abolish 
the supers and you can’t abolish the discount houses, then this is a 
study in futility and folly, legal and economic. 

We are here, Senator, as witnesses of a coroner’s jury sitting over 
price fixing and price control. Adam Smith said people of the same 
trade seldom get together even for the purposes of diversion but that 
the competition turns in the direction of a conspiracy against the pub- 
lic interest. Then Adam Smith said while we can do nothing to pre- 
vent people from getting together, we should do nothing to encourage 
them, much less make it compulsory and the discussion this morning, 
apropos, let us say the tire people or the two or three manufacturers 
of insulin for diabetics, proves what the Federal Trade Commission 
said, that vertical price control leads to horizontal price control. 

If you look at the fair trade laws of 45 States, Senator, you will see 
they have very pious declarations against horizontal price control. 
That means when they buy they like to buy under competitive condi- 
tions and I do not blame them. But when they sell, they want none of 
the competition. 

yam, would like to ask a question to begin with. How in heaven’s 
name can the control of a retailer in Charleston, 8.C., or Cabool, Mo., 
the control of his product after he has bought it, the control of intra- 
state commerce, be regulated from Washington without at the same 
time controlling and setting floors under wages? They want floors 
under prices; you are going to have floors under wages. 

If you look at the ‘first. page, at the bottom, now if Congress can 
really legislate minimum prices on branded goods in all retail trade, 

my } State and yours, in all intrastate commerce, why can’t it also fix 
minimum wages everywhere, and I believe it can and I noticed you 
asked a very good question on that this morning. 
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Now, please look at the top of page 2 and I will skim through this in 
just a few minutes. 

Is Congress really ready at this time, the Senate and the House, to 
destroy completely : all States rights? This is not purely a rhetorical 

uestion. Is it legal or constitutional for C ongress to legislate on all 
nee of retail pricing in intrastate commerce? Is it legal, and if so, 
even if it is legal, is Congress willing to establish a minimum wage law 
to cover all trade, interstate and intrastate as w ell, in every hamlet in 
the country ? 

Would such a law have any chance of being held constitutional by 
the Federal courts ? 

Now, Senator, I am just going to glance at these paragraphs and 
highlight this if I may. 

The next paragraph deals with the most important problem and 
probably the most important political issue in the next election. The 
Democratic Party has also been a party, if you like, that has opposed 
tariffs. May I go further and say it has been known as the party of 
the little fellow, and I agree with everything that has been said this 
morning about the protection of the little businessman, but this bill is 
a fraud because it will not protect him as Robert Bicks pointed out so 
well and for the reasons that he did point out in the hearings. 

Now, the President of the United States just visited Atlantic City 
and he spoke of the grave dangers of inflation. Lagree. The Federal 
Reserve Board i is worried. Congress is worried. 

Senator Thurmond, you can’t pick up a business journal and you 
can’t pick up a newspaper without some grave concern. Look at 
Time this week, and iook at Newsweek, and look at all of the press. 
We are all worried about inflation and the shrinking buying power of 
the dollar. We will settle for a 49-cent dollar. 

We may have to settle for a 25-cent dollar or less and the house- 
wife—contrary to the views of John Anderson—the housewife, when 
she goes shopping, does not regard herself as a criminal or a moral 
paponete when she tries to protect the living standard of her family. 

fuch has been said, and rightly so, about the little businessmen. 
You have heard Mr. Nolen say they are about the same, they haven’t 
grown, they haven’t deteriorated. Four years ago General Electric 
stock was approximately 100 in February 1955. It split three for one. 
The stock now, again, 1s crowding 100. General Electric, Westing- 
house, RCA, Me Kesson- Robbins, wholesalers : generally retailers are 
not sufferi ing distress. 

Just a year and a half ago, Senator, we had about five and a half 
million unemployed. We had a serious recession and in less than 2 
years we are back to only 3.2 million, about a 2 million decline. 

What does that prove? If these people back here and if our 
legislative halls will keep their hands off a free economy, it will 
recover. I agree there should be regulation as to adulteration, as to 
violations of the Robinson-Patman Act, as to deceptive advertising, 
as to the rules of the game in the sense that I do not engage in false 
advertising, that I do not discriminate in a price that cannot be 
justified on cost, but I also sav that these people are entitled to every 
reasonable protection except price protection. 

If you don’t have price competition, you have no competition and 
I, for one, think that the American ec vonomy has no apologies to make 
to ¢ anyone. Now, I want you to know, Senator, that I have a great 
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deal of respect and affection and pride in President Truman and when 
President Truman attacked the Reds, he appreciated their menace 
and I think he deserves a lot of credit, but I am sorry to say, and I 
will not gild the lily, in some, a few of the appointments to the 
Supreme Court, but more so when President Truman signed the 
McGuire Act, I am sorry to say in my judgment it was not his finest 
hour by far oa yet 16 States have knocked it out. Missouri, Texas, 
and Vermont never had it. 

I beg you not to allow this to be crammed down the throats of 
your State and mine. Other witnesses have said, the State legisla- 
ture passed it, the people are begging for it. This is sheer nonsense. 
There was a ground swell of public opinion for the Sherman Act. 
We were worried about the vertical and horizontal integration of 
industry, but there is no crying demand for price fixing. 

You can’t ask a housewife what she thinks of fair trade. Ask her 
whether she would like a Mixmaster for $32 or $44; ask her if she 
would like a Shavemaster at prices of that sort. Just yesterday or 
the day before RCA brought out their new color TV. The table 
model sells for $495 and the console will sell for $750, and I have 
been told, wait 2 months—I am not going to purchase one—wait 2 
months and it will be available in the discount houses for $155 less 
and RCA will protect the higher cost channels on their margin and 
it will sell at that price. 

Now, Senators, just to save time, if the manufacturers who are 
merely paying lipservice to fair trade and who are not here in bulk 
or in quantity, if they believe in fair trade, all they have to do would 
be to sell on consignment, establish their own stores or franchised 
dealers. Manufacturers who carry the selling ball, do the selling 
job, have their products available everywhere and most of them 
secretly are delighted to move their pr oducts through these channels 
at, lower levels. 

Now, if the President truly means, and I believe he does, what. he 
said at the AMA Convention at Atlantic City, every man in public 
office who has any regard for the public interest. is worried about 
inflation; this bill is the most inflationary bill that is before Congress. 

The Department of Justice said on fair trade prices it will raise 
prices 28 percent. 

Whether it is 28 percent, 16 percent, or 12 percent, no bill of this 
sort was ever lobbied through a State iagialebere or brought to you 
unless it was to fix and to raise, not lower, prices. 

Now, tell these gentlemen: Keep your hands off the free market, 
do not take the change of venue from the free marketplace to the 
,0litical arena, becanse consumers have to shop for values and sellers 
will find a way to avoid this. 

Now, if you look at the middle of page 2 rather quickly, T say that 
in all of these hear ings in the 6 years of McGuire, every Government 
department, True D. Morse of Agriculture—Mr. Bicks will be here 
tomorrow—I think they all deserve a salute of gratitude from the 
American consumers, because they made an honest. report that reflects 
their integrity. 

Senator, I beg you to look at the statements of these professional 
civil service people. Senator, I also beg you to look at the statement 
of persons who testified in the earlier hearings from these various 
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agencies that I have just mentioned. Prof. Turner Lee is here. 
Father McEwen is here, but McNair should be here, Dean Roscoe 
should be here. ‘The author of the bill before you, Senator, indirectly, 
is Professor McLaughlin. He admitted as much a year ago before 
the House committee, and then Representative Mack, Peter Mack, Jr., 
asked the author of the bill some simple questions, just like: Will it 
affect Missouri? Will it affect the District of Columbia? Does it 
attempt to regulate intrastate commerce? What is “substantial” ? 

And McLaughlin, Professor McLaughlin, with all due respect to 
him, he did not answer the questions. He was so unclear—and IL 
jntend no disrespect—that Peter Mack of the Chair said: 

Professor McLaughlin, if you drew this bill and you don’t understand it, how 
do you expect the committee to understand it? 

If this bill, Senator, is to be passed, I suggest this amendment: 
That no retailer shall be limited in selling any kind of merchandise, 
brand or otherwise, at a price satisfactory to him, if he has purchased 
it and to his customers. 

I notice Professor McLaughlin is not here, but Professor Turner of 
the Harvard Law School, in an excellent statement, took the exactly 
opposition position 3 months ago before the Harris committee. 

One word, at the bottom of page 2, Mr. John Dingell, who has done 
a very good job, I think, asked me one question at the hearing 3 
months ago. He said: 

Professor, do you know of any reputable economist, apart from Dr. Adams of 
Michigan State, who is for this? 

He said: 

I don’t know why I can’t get the economists. 


An economist likes nothing better than, like a lawyer, to go to a 
convention and to sharply differ withh is colleagues, but here, if we 
are going to be honest about this, we ought to repeal the Sherman 
Act. The Sherman Act represents our affirmative faith in a free and 
competitive economy which has made this country great. The gross 
national product was never greater. Employment is at the highest 
figure, and I tell these gentlemen, in view of those circumstances, keep 
your hands off the free market and do not destroy States rights. 
Then at the bottom of page 2 I just say there are about 15,000 econ- 
omists and 3,000 in the field of price policy, and there are several hun- 
dred lawyers that teach restraint of trade and the antitrust laws, why 
don’t we get their views ? 

Senator THurmMonp. Excuse me just a minute. 

( Discussion off the record.) 

Senator THurmMonpb. What do you think is the real purpose in pro- 
posing this bill? Someone here said that the purpose was not to up 
prices, but will this bill have the effect of raising prices to consumers ? 

Dr. Kiamon. I haven't the slightest doubt that it will, and sharply. 
The cost to the cousumers has been estimated by Dr. Lee as some- 
thing on the order of $5 billion. We are not talking of something of 
no consequence. ‘This bill can do nothing but rise prices. It wants to 
soften competition. It will destroy it. 

Senator THurMoND. Some who have testified claim that this bill 
will be helpful to the consumers over the long run, as well as to the 
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retailers. They said that even though temporarily it may hurt the 
consumers. What do you have tosay about that ? 

Dr. Kiamon. That is sheer nonsense. I have heard that argument 
for 30 years or at least 28 and if the retailer today cannot do well, his 
destiny lies, Senator, in some other direction. We cannot say that 
anyone who goes bankrupt, we will pick up his tab. Business gen- 
erally in all oe is so very good that there is no crying public 
need for this bill, and if they can’t make money when the gross na- 
tional product is at record levels, their destiny lies in some other 
direction. 

Senator THurmonp. Now, this Mr. Hill from Sumter, S.C., testi- 
fied today that he is in the bicycle business, and the lawn mower busi- 
ness, and he says there is a big chainstore in his city that sells lawn 
mowers 30 percent cheaper than he can even buy lawn mowers. 

Dr. Kiamon, I heard him. 

Senator Tuurmonp. How is he going to stay in business? 

Dr. Kiamon. If this is used as a very aggressive loss leader, in 
some cases they can do that. If the competitor sells them for 30 
percent less than he buys them, all he has to do is go across the street 
and take his position with the others. These people have filled the 
record endlessly with information about the loss leader. Senator 
Douglas and Representative Butler offered them an antiloss leader 
bill. A loss-leader item is a traffic-creating sales promotion device 
which sometimes is abused, and may be regulated as such, but if you 
are selling on the retail or manufacturing level and you stop with a 
big inventory, you simply have to move it, cut price, and this will 
hog-tie the small retailer. Robert Bicks will give you the answer to 
that. 

Senator THurmonp. You don’t think the big chains will put the 
little fellow out of business after a while and then put the prices up 
higher than they are now / 

Dr. Kiamon. The answer is that he hasn’t. If I go to New York 
I may go to an Automat like Horn & Hardart. The lower priced 

laces such as that haven’t put the Hilton and Sheraton Hotels out of 
faationae The Cadillacs have not put the Ford out of business. This 
has been here for a long time, an imaginary mirage. 

Senator Proxmire said he would give you some figures showing a 
‘causal relationship between the absence of fair trade and business 
failures. There are many causes of failures, but it isn’t what he says 
it is. We can prove that. I will give you evidence to the contrary, 
Senator. 

Senator THurmonp. One thing that concerns me greatly is the 
passage of a Federal law that will tell a State what it has got to do 
when it doesn’t want to do that. 

Dr. Kuamon. That is outrageous. 

Senator THurmonp. Our Government is a federation of States, and 
the States only gave the Federal Government certain powers as dele- 
gated in the Constitution, reserving all others to the States. As 
much as we can keep from building up power in Washington and 
keep it down on the local level, the State level, I think we are much 
better off, from a governmental standpoint. 

Dr. Kiamon, I think you are right. 

Senator Tuurmonp. So I have been concerned about this bill from 
that standpoint. 
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Dr. Kuamon. I have a few clippings pertinent to that, there are 
not very many, I offer them as exhibits. I believe there is one there 
that shows that South Carolina knocked this law out. I don’t want it 
forced upon you any more than I want it forced on Missouri. Robert 
Bix said this bill, S. 1083, substitutes Federal compulsion if a manu- 
facturer wants it for State discretion. I say keep your hands off the 
States and keep your hands off the free market. 

Senator THurmonp. Let me ask you this: Why do-you think that 
these big corporations—wholesalers like McKesson & Robbins—are 
joining in proposing this bill? —— 

Dr. Kuamon. I will answer that. You will notice he said if this 
bill isn’t passed he wants to manufacture private brands. He wants 
to survive, he wants to maximize his earnings. My own feeling is 
that Prof. Herman Nolen knows a good deal better. I respect his 
honesty and integrity, and he testified well, but, Senator, a wholesaler 
and a manufacturer has to be friends with all of his channels. Again, 
I will not gild the lily, but I think Prof. Herman Nolen, head of a fine 
company, 1S a prisoner, and sometimes unwillingly a prisoner and a 
choirboy of these retailers. 

He has to be friends with them. Now, if this bill is advocated 
by the retailer to protect the proprietary brand of the manufacturer, 
and if this bill is to help the consumer, they are spending a hell of a 
lot of money for sheer altruism, and I just don’t believe that. 

Senator Tuurmonp. Doctor, thank you very much for your testi- 
mony here. Your entire statement will go into the record, as we 
said a few minutes ago. 

Dr. Kuamon. Thank you. 

(The statement referred to is as follows :) 


STATEMENT OF Dr. JOSEPH M. KLAMON, PROFESSOR OF MARKETING, SCHOOL OF 
BUSINESS AND PuBLIC ADMINISTRATION, WASHINGTON UNIVERSITY, Str. Lours, 
Mo., IN Favor oF H.R. 43865 (THr Curtis BILL) TO REPEAL THE MILLER-l'YDINGS 
ACT, AND IN OPPOSITION TO THE ENACTMENT OF H.R. 4592, H.R. 4662, anp H.R. 

6367, FripAy, MARCH 7, 1952 


My name is Joseph M. Klamon. I live at 7464 University Drive, University 
City, Mo. Since September 1929, the past 23 years, I have taught marketing, 
retailing, sales management, and related business courses at Washington Uni- 
versity. I am professor of marketing in the school of business and public 
administration in our university. Prior to returning home I was a tutor at 
Yale in economics, professor of economics and chairman of the department at 
William & Mary, instructor in marketing and business policy in the Harvard 
Graduate School of Business Administration, and associate professor of econom- 
ices at Carnegie Institute of Technology and visiting lecturer at the University 
of Pittsburgh. Since 1934 I have also served as marketing consultant to the 
consumers group in St. Louis, which was originally set up by Prof. Paul Doug- 
las, now Senator from Illinois. This group continued to function and has done 
80 continuously after the NRA ceased to function. I received the LL.B. from 
Washington University, and the M.A., J.D., and Ph. D. from Yale University. 
With the exception of the Curtis bill to repeal the Miller-Tydings Act, I am 
opposed to all of the bills before yon that would seek to destroy or amend to the 
point of destruction the Sherman Act and the rest of our antitrust laws. With 
the exception of the Curtis bill which is intended to repeal the Miller-Tydings 
Act, all of the other bills before you are designed through legislation to reverse 
the Schwegmann and Wentling cases and to destroy by legislation the restora- 
tion of competitive pricing on branded merchandise, which occurred as a result 
of the Supreme Court’s decisions in the above two cases. I am opposed to the 
enactment of H.R. 4592, H.R. 4662, and H.R. 6367 because it seems to me that 
these bills would in reality not amend but in effect destroy the Sherman Act and 
all of our antitrust legislation, and would seriously and adversely affect the 
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living standards of a large portion of our population. These bills have been 
introduced, as has H.R. 5767, the McGuire fair trade bill, before another com- 
mittee of Congress by trade groups who are interested in legislation to benefit 
only their members and not the public. With the exception of the Curtis bill, all 
of the bills hereinabove referred to represents legislation not designed in the 
public interest. 

I hold no brief whatever for any particular channel of distribution. I have 
always been opposed to any legislation in favor of price fixing or legislation 
that would weaken our antitrust laws and our competitive economy. I should 
suggest that your committee consider the desirability of securing the views on 
the proposed price-fixing bills before you from economists and professors of 
marketing in perhaps the 200 leading universities. Those who would destroy 
our antitrust laws and reverse by legislation the Schwegmann and Wentling 
cases have never been able to secure as many as five or six, if any, economists 
of national repute to testify that their bills for fair trade price fixing are in the 
public interest. The Miller-Tydings Act since its enactment has cost the con- 
suming public many billions in higher fixed prices on branded goods. Legisla- 
tion of this sort that is the equivalent of a 10 to 12 percent sales tax col- 
lected by retailers and manufacturers of branded goods, for themselves, should 
not be enacted without adequate information for disinterested experts as to 
whether or not such legislation is truly in the public interest. Consumers 
are entitled to adequate information, competitive pricing on all goods, branded 
or unbranded, and the widest possible choice under such conditions of competi- 
tion. I have been for many years unalterably opposed to all forms of price 
fixing, vertical or horizontal, when practiced by individuals and trade groups, 
Such price fixing by and on behalf of retailers, manufacturers or trade groups 
is essentially featherbedding. Featherbedding appears to be a form of business 
racketeering. It is invariably inimical to public interest and the consuming 
public. Featherbedding is no less harmful whether practiced by labor, agricul- 
ture, manufacturers, retailers, or any one else. All of the bills before you, other 
than the Curtis bill, are essentially featherbedding, price fixing in behalf of 
retail druggists, brand name manufacturers, and others handling branded mer- 
chandise. They are designed to lessen, not widen, consumer choice. They are 
further designed to condition and police coercively and by compulsion the pricing 
practices of lower cost, volume merchandisers; firms who are content with a 
smaller margin on an immense volume rather than a maintained high margin on 
a lesser volume. 

About 12 years ago there was a bill introduced in the House known as H.R. 1. 
It was the Patman chainstore bill. It never became law. It attempted to carry 
the Indiana and Louisiana graduated tax on multiple retail outlets, a step 
further by multiplying such increasingly severe taxes by the number of States 
in which a chain did business. This would have taxed A. & P., for example, 60 
percent of its gross dollar receipts when at that time its average gross margin 
was only 16 percent. This, of course, was not an attempt to regulate but to 
destroy a competitor. I suggested at the time that this type of legislation repre 
sented simply another effort to hold back the dawn, to halt the inevitable as I 
believed then and believe now that the giant superstore in food and drugs is here 
to stay. Restrictive legislation of this variety as enacted on a State level 
boomeranged. The development of the immense food and drug superstore would 
probably have come in any event. However, legislation of this sort simply 
gave the chains and the independent superstores a tremendous shove in the 
direction in which they were headed anyway. In 1929 A. & P. was the first food 
chain to cross a billion dollars in volume. They did this in some 16,000 stores, 
Now they sell about $3 billion annually in approximately 6,000 stores. The 
restoration of fair trade by writing the compulsory nonsigner clause into Federal 
law will, in my judgment, even if legal, which is very doubtful, likewise boome 
rang. For superfood stores, attracted by the high fixed margin on drug proprie- 
taries and sundries have been moving and are now moving into the handling of 
drug items with incredible speed. The Nielson Service of Chicago and the 
Progressive Grocer of February 1952, indicate clearly that superfood stores in 
the last 3 years have tripled the volume of drug items, proprietaries and sun- 
dries, that they are handling. Since the NARD the retail drug lobby which 
boasts that it secured the enactment of the Miller-Tydings Act as well as 4 
State fair trade laws has been in the forefront of fair trade price fixing efforts, 
it may be of some interest to see the effect of maintained margins upon 
independent retail drug stores. 
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Super food stores respect the maintained margins on drug items, as they have 
had to do in the past. However, they have such an enormous volume of traffic 
through their food stores that they are thus enabled to give their customers very 
attractive buys on many other items and then make available drug, proprietaries, 
and sundries on a self-service basis at or close to recently maintained prices. 

The most important trend in drug marketing in the last few years has been 
the increasing sale of drug products in food stores. Four percent of the sales 
volume of the average supermarket, doing a business of better than $250,000 a 
year on a self-service basis, now comes from drug proprietaries alone. There 
are some 15,000 such supermarkets. Practically all of these now handle drug 
products in varying degrees. More eye opening is the revelation that drug sales 
per square foot is as much as 4 to 1 over certain grocery departments. Sales 
of drug products in supermarkets were 3% times as great in 1951 as they were 
in 1948. Colgate reports 55 percent of its dentifrice sales are in food stores 
outlets. In Springfield, Mass., three supermarkets sell more Pepsodent than 
the top 15 drugstores in the city. A few of the more striking developments in 
the field of marketing in the past few years have been the establishment of 
branches of department stores in neighborhood shopping centers; the growth of 
night or nocturnal marketing, the recent rapid development of the rack jobber 
or rack operator and perhaps most significant the movement of nationally 
advertised drug products through grocery supermarkets. The movement of these 
drug products through super food stores is easily the most important develop- 
ment in such stores since the handling of meats and produce in grocery stores. 

According to the Grey Advertising Agency, women visit supermarkets at least 
four times as often as they visit drugstores, and significantly, women visit 
drugstores more often than department stores from whose housewares and hosiery 
departments the supermarkets will soon be taking a bigger bite. A move which 
will bear watching is the drug-grocery store recently opened in California and 
operated jointly by Mayfair Markets and the Owl Drug Co. This is still in 
the experimental stage, and too early to tell if it constitutes a trend or an excep- 
tion. The retail drug lobby, the NARD, and the brand name manufacturers 
lobby, the American Fair Trade Council of Gary, Ind., have been most active 
in promoting price-fixing fair-trade laws and destroying competition in branded 
merchandise by legislation of a Federal and State level. This has tended to 
interest and attract other merchandisers in handling such margin protected, 
price-fixed drug and other name brand items. The rack jobber or rack operator 
as a result has recently had a surprisingly rapid growth. The margin on drug 
proprietaries is 30.5 to 33 percent on an average. On drug sundries it may bea 
few percent more. The average margin in food supers is close to 16 or 17 per- 
cent, in some instances a little less, rarely more. The rack operator keeps his 15 
percent plus an additional 6 to 8 percent as he offers the food superstore about 22 
to 24 percent average on drug proprietaries, and about 30 to 33 percent profit on 
drug sundries. The rack operator, therefore, in placing and servicing nationally 
advertised, fast-moving drug proprietaries and sundries in food stores takes his 
regular jobbers’ or wholesalers’ margin of about 15 percent plus an additional 6 
to 8 percent on the drug items for servicing the drug rack in food stores. Dewing 
& Co., a rack operator, now services over 3,000 food stores in California alone 
with drug products. There are some 175 or more rack operators in the country. 
There has been a geographical expansion from the Far West to the Midwestern 
States, then to the Southeast, then to the Midatlantic, and lastly to the New 
England States. Recently there has been an association formed of these rack 
operators composed of the leading rack jobbers in the country with a former 
Kroger executive who pioneered drug products in Kroger stores heading this 
group. One purpose of this association appears to be to get a better margin from 
manufacturers of nationally advertised items in order to give them a wider 
margin and greater leverage. The alert chains have watched the rack jobbers 
closely, learned all they could from them, and are now demanding that manu- 
facturers of nationally advertised drug items sell them directly. This the manu- 
facturers are only too glad to do and have had to do simply because they must 
have their nationally advertised products available and on display on a self- 
service basis or otherwise wherever the traffic and volume happen to be. Whole- 
salers in the drug field have, of course, been alert to what the rack jobber means 
to them in the movement of drug items through food stores. 

Some wholesalers have been quick to engage in rack jobbing activities them- 
Selves, taking the normal wholesaler’s margin plus the same amount that the 
rack jobber has taken for servicing super food stores. Naturally, the inde- 
pendent retail druggist has taken a dim view of the activities designed to move 
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greater quantities of nationally advertised drug, proprietaries, sundries, and 
other items through food stores, and in some instances has attempted to resist 
the movement of such drug items through food stores, all, of course, to no 
avail. It will do the retail druggist no good to attempt to take a change of 
venue from the free market of open competition to the political arena on either 
the Federal or State level, as is here attempted. There is tremendous traffic 
in practically all super food stores. Consumers seem receptive and desire to 
purchase packaged drug products in food stores. Super food stores seem in- 
teretsed only in about 100 or more of the fastest moving nationally advertised 
items. The average gross on food store products as indicated is around 15 to 
17 percent. The average profit on drug items is almost twice that on food 
percentages. It is apparent that the movement of drug products in food stores 
is here to stay and perhaps to grow. Kroger’s latest estimate is that its drug 
business last year was about $12 million with its dollor profits per square foot 
of floor space exceeded only by three other departments—canned goods, meat, 
and bread. Other giant food distributors in the field include National Tea 
Stores, American Stores, Food Fair, Safeway, and last to enter the field, A. & P,, 
which is now testing drug and toiletries sections in a cross section of its stores, 

In general it may be said that food store sales of drug products have moved 
most rapidly during the last 2 to 8 years and is a trend that cannot be arrested, 
nor is it a distribution factor that can be overlooked. The retail druggist him- 
self will have to fight this new-found competition based on mass traffic move 
ment through food stores, not with price fixing or other restrictive legislation, 
but with better merchandising of drug products in his store. The average 
druggist, it seems, finds it difficult to grasp the importance of turnover, which 
to the food merchandiser is of major importance. Too many druggists are high- 
margin and price-fixing conscious and not sufficiently volume conscious, Too 
many druggists display canned goat’s milk. Wample’s Remedy No. 82, Father 
John’s Medicine, and a few other so-called profitable items whose rate of in- 
ventory tournover is often one time a year or less. The retail drug lobby, the 
NARD, and many of its members tends to look at the percentages which cannot 
be put in the bank instead of the dollars resulting from volume which pay bills. 
This refers mostly to the NARD and many of its independent druggist mem- 
bers and not to the alert super store chain or independent operator who runs 
his business as a business and not as a college of pharmacy. Many proprietors 
of drugstores today are pharmacy school graduates with unfortunately little 
or no training or understanding of merchandising principles and the methods 
of operation and the formulas that will pay profits over the long term. ‘The 
real solution to the problems confronting manufacturers of brand-name mer- 
chandise and the retail druggist are not to be found in amending or destroying 
our antitrust laws with various price-fixing devices involving the policing of 
the pricing policies of lower cost and perhaps more efficient distributors, but 
rather in better merchandising. In the Progressive Grocer of February 1952 
the lead article featured on the cover and in detail from page 50 through 58 has 
a few highlights that may be of interest. Among these are the following: 85 
percent of stores surveyed (food supers) $300,000 or over annual volume as well 
as smaller stores now handle drugs and toiletries compared with 37 percent in 
1941. This department adds about 2 percent to total store sales and 4 percent 
to total store gross margin. They sold an estimated $340 million in drugs and 
toiletries in 1951 and indications are that they will continue to grow in these 
departments. Leading drug and toiletry brands are now readily available to 
food stores from many sources, including manufacturers who are naturally 
pleased to exploit this added channel not only because of the added volume, but 
because it gives manufacturers leverage in bargaining with less fear when 
facing the demands of the NARD. Super food operators find it pays to give 
drug department preferred high-traffic location. Drug sales per square foot of 
floor space in food stores are double overall store average and the dollar margin 
is four times the store average because margin on these items is twice the aver- 
age margin on all other food items. Most food stores support fair trade prices 
for drug and toiletries and the average margin on these is 30.5 percent. It 
increases their ability to give greater values on items not fair traded, thereby 
increasing traffic, volume, and overall gross profit. Sixty-four percent of the 
stores in the Progressive Grocer survey report drug sales up 22 percent over 
the previous year, and 47 percent of the stores in this survey plan to enlarge 
and improve the drug department in 1952. 


—— > * — - 
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In a free economy capital naturally tends to flow where it may be most profit- 
ably employed. The above merely proves again that a fixed and false price level 
tends to defeat itself by inviting competition if not immediately in price competi- 
tion, then by attracting other distributors to handle the product who then will 
give greater values in unbranded merchandise. 

The idea that sharp price competition in branded merchandise will automati- 
cally cause a quality dilution harmful to the public has no basis in fact. Fair 
trade price fixing is but 20 years old. We have had thousands of national brands 
and hundreds of nationally advertised brands long before fair trade. Indeed, 
price competition may well cause emphasis upon greater quality in brand names. 
Manufacturers will not be inclined to destroy wide consumer acceptance and good 
will predicated upon known quality. Then, too, minimum quality standards may 
be had without price control. The basic assumption on the part of the American 
Fair Trade Council that a manufacturer should be able to write himself a ticket 
granting immunity from our antitrust laws merely by branding ove or more of 
his products would seem difficult to justify. 

It is frequently argued that the aggressive use of loss-leaders justifies fair 
trade price fixing. The two are, of course, entirely separate. If loss-lead selling 
were an evil instead of merely one of many sales promotional devices, it could be 
stopped by unfair sales acts alone or so-called fair trade practices acts aimed 
directly against below-invoice sales. Fair traders talk no end about the evils of 
loss-lead selling and then ask for the unrestricted right to fix sky-high margins 
on all branded merchandise. Present antitrust laws and powers of the Anti- 
trust Division, Department of Justice, and Federal Trade Commission appear to 
be adequate to handle predatory price cutting designed to destroy competitors. 
The absence of any factual basis to justify the bills before you because of loss- 
lead selling and severe price wars is best evidenced by two items. First, the 
spectacular price wars that occurred right after the Schwegmann decision of 
May 21, 1951, ended in less than 2 to3 months. Indeed, they did not even extend 
to many parts of the country. This proves that business does not commit suicide 
very often. Second, there is not a single price war of any major significance at 
the present time in any large city in the country. 

It is often alleged that the absence of fair trade price fixing results in the 
destruction of small retailers. It need only be said that according to the census 
figures there are presently as many or more small retailers as we have ever had, 
and that the causes of retail mortality as published by Dun & Bradstreet do not 
support in any way the suggestion that small retailers need price fixing as a 
political crutch with which to survive. 

There is no evidence whatever indicating a greater mortality among small 
retailers in free trade Missouri, Texas, Vermont, and the District of Columbia 
than in fair trade territory. The States that do not have fair trade laws have 
not had any greater degree of mortality among marketers who did not enjoy the 
price fixing that prevailed in other States. 

In the effort to enact a fair trade law in the State of Missouri, one of many, 
which came to an abrupt end with the U.S. Supreme Court Schwegmann decision 
of May 21, 1951, the American Fair Trade Council sent speakers in many parts of 
Missouri to tell Missourians that industry was staying out of Missouri because 
of the absence of fair trade and because of our excellent antitrust laws. The 
St. Louis Chamber of Commerce repeatedly stated that there is no basis whatever 
in fact for this assertion. Indeed, the St. Louis Chamber of Commerce which 
strongly opposed a fair trade bill on many occasions proved that St. Louis with 
about one-third the population of Metropolitan Chicago had over $300 million in 
new industry and expanded industry which was greater than we ever had had 
and greater than Chicago’s dollar total for the year. At the time the AFTO 
suggested Missouri was going downhill industrially because manufacturers were 
boycotting the State for lack of fair trade, our industrial area was about to be 
declared a scarce labor area for housing and other purposes, so great was our 

industrial expansion and our labor shortage. It is significant that all of our 
larger newspapers in the State, the Kansas City Star, the St. Louis Post-Dispatch, 
the Globe-Democrat, and the Star-Times before it was purchased by the Post- 
Dispatch for many years all strongly opposed fair trade price fixing. Missouri 
is indebted to its newspapers, the St. Louis Chamber of Commerce, and to our 
State law enforcement officers, Attorney General J. E. Taylor, and former Assist- 
ant Attorney General H. Jackson Daniel and their staff for enforcing our anti- 
trust laws and preventing manufacturers and retailers from treating Missourians 
as if we had a fair trade law. I asked former Assistant Attorney General Daniel 
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and our Attorney General to summarize Missouri’s experience with antitrust 
violations which they consented to do. The following is significant as indicating 
what those who would destroy our antitrust laws really want. I include the 
communication below : 


“FEBRUARY 6, 1952. 
“Dr. JoseEPH M. KLAMON, 
Clayton, Mo. 

Dear Dr. KLAMon: As per our conversations, I am enclosing herewith a brief 
summary of my impressions, as a result of my experiences in the office of the 
attorney general of the State of Missouri, during the years 1949-51. During the 
principal part of my appointment as an assistant attorney general, I was either 
in charge of or intimately connected with the prosecution of cases arising under 
the antitruts law of the State of Missouri. 

“In the antitrust division of the attorney general’s office, we had a number of 
skilled and trained investigators, whose function it was to inquire into and report 
on possible violations of the antitrust status. I read all of these reports, talked 
to witnesses and prepared informations in the nature of quo warranto, with a 
view toward ousting those engaged in antitrust violations from the State of 
Missouri. The first six or seven informations that were filed, resulted in the 
defendants (respondents) entering into consent judgments and paying penalties 
which ranged from $2,500 to $50,000, depending upon the size of the offending 
corporation and/or the gravity of the offense. The next group of defendants, 
being five or six in number, have apparently determined to fight the issue 
through, and their cases are now pending in the Supreme Court of Missouri. The 
issue in those cases is whether or not vertical price fixing violates the antitrust 
statutes of Missouri. While it is true that that specific issue has never been 
directly determined by the Supreme Court of the State of Missouri, it was the 
unequivocal opinion of the attorney general that the statutes clearly prohibit 
‘any corporation from fixing or regulating the price of any article whatsoever’ 
and that the language in those cases involving horizontal price fixing was suffi- 
ciently broad to condemn vertical price fixing. Since the McGuire bill and others 
of the similar nature are concerned with vertical price fixing, this summary will 
be confined to that particular field. 

“Missouri does not have a ‘fair trade’ statute. Each and every one of the 
surrounding States, as well as a vast majority of the rest of the States of the 
Union, do have such statutes. It was our experience that manufacturers, whole- 
salers, jobbers, and retailers, by and large, treat Missouri as a fair trade 
State. Whether this attitude resulted from a flagrant disregard for the 
antitrust laws or whether it was induced by the lack of prosecutions from 1927 
to 1949 is unknown, but in any event, the feeling that Missouri could be con- 
sidered a safe ‘fair trade State’ was universal among manufacturers, jobbers, 
ete. It was our experience the manufacturers and jobbers sent to their 
customers ‘suggested pricelists,’ and we found in a number of instances that 
when an occasional retailer deviated from the minimum price ‘suggested’ by the 
manufacturer or distributor, that he would be forthwith cut off from any direct 
supply of that article. The only reasonable deduction from this course of 
conduct, of course, is that the minimum prices were not ‘suggested’ but were 
mandatory. When a retailer, who had been cut off for lowering prices below the 

. ‘suggested’ minimum, had brought this to the attention of the attorney general, 
our investigation would then uniformly reveal that the manufacturing company 
had been consistent in punishing any retailer who deviated from the minimum 
price schedule. Occasional attempts were made by certain manufacturers, who 
were more discreet than others, to police prices in a more unostentatious man- 
ner. During the trial of the cases now pending in the supreme court where 
witnesses could not testify that they had been directly warned about prices, they 
did, however, state that there was a ‘tacit understanding’ in the trade that cer- 
tain products could be cut and others could not. Where the manufacturer di- 
rectly policed prices in a vigorous manner, the usual practice was to have a sales- 
man, during the course of his periodic visits to his customers throughout his 
territory, observe shelf prices and report by wire to the manufacturer any 
apparent price cutting. Advertisements in local newspapers were closely watched 
and clippings indicating price cutting were forwarded to the manufacturer or 
distributor by salesmen and also by competitors, usually small retailers. The 
testimony in the cases now pending in the supreme court uniformly revealed that 
price fixing in the State of Missouri is a two-way proposition, i.e., that the manu- 
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facturer himself may not have been particularly anxious, in most cases, to main- 
tain prices but that small retailers of his product were. In an effort to co- 
operate with the small retailers, the manufacturer, who would otherwise have 
peen indifferent, often took upon itself the duty of policing and maintaining 
minimum prices. Large retailers and volume merchandisers, by and large, were 
not interested in maintaining fair trade prices but small retailers and others who 
have adopted the classical 40-percent markup were the chief proponents of fair 
trade within the State of Missouri. 

“These low-volume retailers receive considerable assistance, not only from 
manufacturers but from certain ‘fair trade councils,’ retail druggists associations, 
ete. who flooded the State of Missouri, each time the fair trade bill came 
pefore the assembly, with pamphlets, speakers, and financial assistance. These 
pressure organizations had a number of approaches. One was to the inefficient, 
high-cost, low-volume merchandiser and was an out-and-out appeal to his 
selfish interest, ie., ‘if retail minimum prices are not maintained, you will be 
outmarketed and outsold by the larger volume buyers.’ ‘The second was an 
appeal to chambers of commerce, etc., on the apparently plausible theory that 
manufacturers would be less likely to locate in the State of Missouri if they 
did not have the protection of a fair trade law. The first approach needs no 
explanation. The second, however, is open to considerable criticism. Investiga- 
tion revealed that manufacturers, by and large, were not interested in main- 
taining fair trade prices, unless there were considerable pressure by small re- 
tailers, and that actually any plants which failed to locate within the State of 
Missouri had other and more compelling reasons for so doing. The phenomenal 
growth of industry in Texas, which is a non-fair-trade State, lends substantial 
support to the view that this latter approach is fallacious and incorrect. + 

“The activities of the attorney general, in filing these antitrust proceedings, 
were noteworthy in many respects, but particularly in the following. When we 
filed an antitrust suit against the Seagram Distillery, the very next day after 
the announcement of the filing of that suit appeared in the press the price of 
liquor in St. Louis collapsed and spiraled downward for several days. When 
we filed our next antitrust suit, prices in many drug products also fell and 
continued to fall until they had reached a competitive level. Not only was 
the reaction on prices noticeable but the policing methods became more cautious 
and in many cases disappeared altogether. Price reductions then began to ap- 
pear all along the line on many previously fair-traded items. A few months 
after the announcement of our first prosecution, the Star-Times made a com- 
parative price study on a number of previously fair-traded items in St. Louis, 
and across the river in Illinois, and found that for the most part prices in 
Illinois, where fair trade was still strong, were uniformly anywhere from 10 to 
15 percent higher, resulting in a saving to the people of Missouri of uncalculated 
proportions and scope. Shortly before I resigned from the office of the at- 
torney general to resume the practice of law, our investigators were noting sub- 
stantial difficulty in finding any more violations, and what few violations we 
did find had principally occurred before the announcement of our vigorous anti- 
trust prosecutions. 

“Either fair trade practices are now completely at a standstill in Missouri 
among manufacturers, distributors, and retailers, or else policing and main- 
tenance methods have become so skillful and ‘under the table’ that we are un- 
able to detect them. The torrent of propaganda and ‘informational literature’ 
speechmaking continues, however, and it may be assumed that the fair trade bill 
will be again presented to the assembly on an even more pronounced and 
desperate scale. The fair trade bill being, of course, the very antithesis of free 
competition, it is believed that the Assembly of the State of Missouri, an ‘island 


of free competition,’ will again reject the cloak and dagger tactics of the so- 
called fair trade proponents. 


“Respectfully, 


“H. JACKSON DANIEL, 
“Former Attorney General (Assistant), State of Missouri.” 


The activities that resulted in successful legal action for violation of the 
Missouri antitrust laws would be legalized if the bills before you to reverse the 
Schwegmann and Wentling cases were enacted into law and if Missouri likewise 
modified or destroyed its antitrust laws. Fortunately, this has not occurred 
and if the problem is approached from the standpoint of public interest and on 
the high level of statesmanship that caused Congress to enact our antitrust laws 
is maintained, none of these price-fixing bills will be recommended. 
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It is suggested by those favoring fair trade that retail prices on branded goods 
are not greatly increased. I find it difficult to believe, however, that brand name 
manufacturers represented by the AFTC and the drug retail lobby and the NARD 
in putting over the Miller-Tydings Act and in organizing an intensive cam- 
paign which secured fair trade in 45 States and until the Schwegmann and 
Wentling cases established the sancity of price fixing and wider retail margins— 
I find it difficult to believe that all of this very expensive activity was only 
concerned with helping the consumer and the public interest. All of this ac- 
tivity and all of the activity in introducing the McGuire bill and in introducing 
the price-fixing bills presently before you involves spending a vast amount of 
money and effort in the interest of sheer altruism. 

It is hardly necessary to point out that it is the sworn duty of the attorney 
general of Missouri, Tex., and every other State to enforce the laws of that State. 
Because Attorney General J. E. Taylor of Missouri, and the attorney general of 
Texas, took steps to end flagrant price-fixing activities in violation of State 
antitrust laws, the Fair Trade Council of Gary, Ind., denounced our attorney 
general in a letter dated October 4, 1950, for operating a ‘“‘speed trap.” Note 
the assumption that there is nothing wrong with price fixing and an absence 
of competition on branded merchandise, and the implication that if our attorney 
general has an idea that the Missouri antitrust laws should be strictly enforced, 
both against vertical and horizontal price fixing, that he is thereby persecuting 
violators. The great Champ Clark is reported to be the author of Missouri's 
excellent antitrust laws. The language in the law is crystal clear, very broad, 
comprehensive, and in my opinion Attorney General Taylor is entirely correct 
in believing that they declared illegal not only vertical but also all forms of hori- 
zontal price fixing. I asked Mr. Daniel, former assistant attorney general, if 
he would kindly request Attorney General Taylor to write me his recent experi- 
ence in enforcing the law in Missouri against illegal price fixing. I here set 
forth the letter from our attorney general in Missouri: 

“OFFICES OF THE ATTORNEY GENERAL, 
“STATE OF MISSOURI, 
“Jefferson City, Mo., February 5, 1952. 
“Dr. JosepH M. KLAMON, 
“7464 University Drive, University City, Mo. 

“DeAR Sir: Mr. Jack Daniel has requested us to submit to you information 
concerning my enforcement of the Missouri antitrust laws, particularly with 
respect to vertical price-fixing practices in this State. 

“Since December 23, 1949, this office has filed 15 suits charging violation of 
the Missouri antitrust laws. Four of these actions involved horizontal price- 
fixing arrangements. The 11 remaining involved vertical price fixing. Of those 
11 cases, 7 have been concluded on the basis of stipulations entered into by the 
respondents and the payment by the respondents of various sums into the State 
treasury. No evidence was taken in any of those cases. The cases and amounts 
paid in settlement are as follows: 

“Supreme Court No. 41839: STATE ex inf. J. E. TAytor, Attorney General, Re- 
lator v. SEAGRAM DISTILLERS CORPORATION, a corporation, ALL-STATE DISTRIBU- 
TORS, INCORPORATED, a corporation, STICKNEY-HOELSCHER CIGAR COMPANY, a 
corporation, and MCKESSON AND ROBBINS, INCORPORATED, a corporation, Respond- 
ents. Fines: Seagram, $35,000; All-State, $2,500; Stickney-Hoelscher, $2,500; 
McKesson-Robbins, $2,500. 

“Jackson County Circuit Court: STATE ex inf. J. E. Taytor, Attorney General, 
Relator v. PETER DIGIOVANNI and JOSEPH DIGIOVANNI, copartners, Doing Busi- 
ness as Mid-West Distributing Company, Respondents. Fines: Each, $1,250; 
Aggregate, $2,500. 

“Cole County Circuit Court No, 12213: STate ex rel. J, E. Taytor, Attorney 
General v. INTERNATIONAL CELLUCOTTON PrRopucTS CoMPANY. Fine: $50,000. 

“Supreme Court No, 42050: State ex inf. J. E. TAytor, Attorney General, 
Relator v. FAULTLESS Starcu CoMPANyY, Respondent. Fine: $7,500. 

“Supreme Court No, 42177: STATE ex inf. J. E. Taytor, Attorney General #. 
CENTRAL States Distrisutors, Inc. Fine: $2,500. 

“Cole County Circuit Court: Stare ex rel. J. E. Taytor, Attorney General . 
TRonRITE, INc. Fine: $6,000. 
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“Supreme Court No. 42186: State ex inf. J. E. Taytor, Attorney General v. 
Swirt & CoMPANY. Fine: $10,000. 

“The Digiovanni case in the Jackson County Circuit Court was a companion 
case to the Seagram-Distillers Corporation case filed in the Supreme Court and 
involved Seagram products. . 

“The Central States Distributors case and the Jronrite case are companion 
eases, both involving Ironrite ironers. 

“The case against Swift & Company involved only the Swift product ‘Vigoro.’ 

“In addition to the above cases, there is one case which is still pending in the 
Supreme Court, State ex inf. J. E. TayLor, Attorney General, Relator, v. AUTHOR- 
wep Morok Parts CorPorATION, et al., Respondents, in which five of the nine re- 
spondents have stipulated for decree of ouster from illegal practice and the pay- 
ment of $2,500 each, or $12,500 for the five respondents. This case involves price- 
fixing practices in the distribution of Champion spark plugs. 

“In the following cases evidence has been presented to a Special Commissioner 
appointed by the Supreme Court. No report has been made by the Commissioner 
in any of the cases. They are: 

“Supreme Court No, 42152: Svatre ex inf. J. E. TayLor, Attorney General Re- 
lator v. Mites LABORATORIES, INC., MCKESSON & ROBBINS, INc., THE McPIKE Drue 
Company, ©. D. SmMitH Druae Company, Str. Louis WHOLESALE DruG COMPANY, 
and MreYER Bros. DruGe Company, Respondents. 

“Supreme Court No. 42185: Svatve ex inf. J. E. TAytor, Attorney General v. 
ARMOUR AND COMPANY. 

“Supreme Court No. 42407: Srate ex inf. J. E. TayLor, Attorney General, Re- 
lator v. AUTHORIZED Moror PARTS CORPORATION, BECK AND CorBITT COMPANY, 
Frep CAMPBELL AUTO SUPPLY COMPANY, CITIES SERVICE OIL COMPANY, GENERAL 
Auto PARTS COMPANY, HAYES AUTOMOTIVE, INCORPORATED, KANSAS CITY AUTO- 
MOBILE SUPPLY COMPANY, Myers Moror EQUIPMENT COMPANY, and PHILLIPS 
PETROLEUM COMPANY, Respondents, 

“The case of State ex rel. J. E. TAytor, Attorney General v. SUNBEAM CoRPO- 
RATION is pending in the Jackson County Circuit Court. No hearing has been 
held in that case. 

“We are enclosing herewith copy of a statement prepared for use before the 
Missouri State Senate in connection with senate bill No. 42, proposing the adop- 
tion of a ‘Fair Trade Act’ for the State of Missouri. No hearing has been held 
on this bill by the senate committee and I have not used the statement, but you 
might find it of interest. 

“If there is any further information that you would like to have concerning any 
of the above cases or the activities of this department, please let us know and we 
will be glad to cooperate with you. 

“Yours very truly, 
“J. E. TAYLOR, 
“Attorney General.” 


The proponents of fair trade point out, as the public relations man of the retail 
drug lobby, Mr. Mermy, did on February 4, 1952, in the hearings on the McGuire 
bill, that while 45 States have enacted fair trade laws, not one has repealed such 
alaw. This is supposed to be evidence that price-fixing laws on branded goods 
are in the public interest. If the retail drug lobby and the brand name lobby were 
as efficient in marketing as they are in applying coercive political pressure, they 
would not need this political crutch to protect them from efficiency in distribu- 
tion. Once they succeed, it is almost impossible to restore competitive pricing in 
the public interest. This is certainly no evidence that such a law promotes public 
welfare. The opponents of fair trade in Missouri were to be heard before a 
legislative committee in Jefferson City toward the end of May 1951. Likea breath 
of fresh air, the supreme court on May 21, 1951, held the nonsigner clause in- 
valid in the Schwegmann case, and the effort to enact a fair trade bill in Missouri 
lost much of its organized drive. Attorney General J. E. Taylor prepared a 
statement in opposition to Missouri Senate bill No. 42, the proposed fair trade 
bill in our State. It has never before been published or used, and it is so apropos 
and pertinent to the bills before you seeking to legalize the nonsigner clause and 
reverse Schwegmann that I here set forth the statement referred to in the above 
letter from the Attorney General : 
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STATEMENT BY J. E. TAYLOR, ATTORNEY GENERAL, STATE OF MISSOURI, AGAINST THE 
FAIR TRADE BILL FOR MISSOURI 


“Senate bill No. 42 proposes the adoption of a so-called Fair Trade Act for the 
State of Missouri. The essential purpose of the bill is to enable a manufacturer 
to require that his products be sold at retail at a price not less than a minimum 
which he may specify. 

“Missouri has been a regular target for the advocates of fair trade legislation 
since the movement received the benefit of exemption from the Federal antitrust 
laws upon the enactment by Congress of the Tydings-Miller amendment in 1937, 
That act, incidentally, was passed as a rider to a District of Columbia Appro- 
priation Act after the House and Senate had failed to act on a bill directly cover- 
ing the subject. President Roosevelt, on signing the bill, denounced the practice 
of attaching extraneous rider clauses to bills and expressed his fear that the law 
would lead to increased prices to consumers. Experience under the law has 
shown such fear to have been justified. 

“Despite the regular efforts to obtain passage of a fair trade law in this State, 
the people and the legislature have recognized that fair trade legislation is incon- 
sistent with the free enterprise economy of which we are justly proud and have 
refused to subvert the welfare of the people as a whole to that of a special few, 

“Undaunted by their rebuffs in this State, advocates of the legislation are now 
engaged in a vigorous compaign for the passage of senate bill No. 42. The cam- 
paign is being directed by the American Fair Trade Council, Inc., of Gary, Ind, 
and the Fair Trade Education Bureau, of New York. 

“The president of the American Fair Trade Council is John W. Anderson, who 
is also president of the Anderson Co., of Gary, Ind., a corporation which engages 
in the manufacture of automobile accessories. The American Fair Trade Council 
is an association of manufacturers, all—or practicaliy all—of which are located 
outside the State of Missouri. Mr. Anderson recently solicited membership in 
the organization among manufacturers all over the United States by means of a 
deliberately misleading letter in which my action in enforcing the antitrust laws 
of this State was described as ‘a lucrative speed trap operation.’ 

“The organization last year held its annual meeting at the Waldorf Astoria 
Hotel in New York City. At that meeting various manufacturers pointed out 
the results of their operations under fair trade laws. A representative of 
C. & C. Merriam Co., publishers of Webster’s Dictionary, pointed out that, before 
fair trade, the $20 Webster’s International Dictionary was sold for as little 
as $12.34, but that with the advent of fair trade the price was restored to the 
$20 figure. Just how the purchaser benefited by this increase under fair trade 
was not explained. 

“The report also contains a statement by a representative of Ronson Art 
Metal Works, Inc., a manufacturer of cigarette lighters, which operates under 
fair trade. This statement shows how under fair trade a merchant is deprived 
of his right to operate his business as he sees fit. The statement is as follows: 

“*We have a lighter fuel under the trade name of “Ronsonol” which is fair 
traded at 25 cents. Let’s say, for example, that they take our minimum priced 
lighter which is $6 and sell the combination for $6.19. We immediately put a 
stop to that.’ 

“Equally enlightening is a statement made at the meeting by Mr. Ivan D, 
Tefft, attorney for the Parker Pen Co. Mr. Tefft stated: 

“‘*Now (under fair trade laws) the terms “price cutters” and “price cutting,” 
when applied to a merchandiser are synonymous with law violator and no one 
likes to be adjudged a law violator.’ 

“Thus, under a fair trade law, a Missouri merchant would not only lose the 
right to operate his business as he saw fit, but he would be a law violator should 
he attempt to do so, 

“The fair trade council bas recently written its members outside Missouri 
requesting that they write their customers here and suggest that the customers 
see, write, wire, or telephone members of the senate criminal jurisprudence 
committee, urging that senate bill No. 42 be reported out promptly for favorable 
action by the senate. Missouri retailers have been flooded with such letters 
received from their out-of-State suppliers. A number of them have undoubtedly 
written members of this committee in rsponse to these urgings from the outside 
manufacturers. 

“Another part of the campaign has been a series of speeches delivered through- 
out the State by Mr. David Molthrop. Mr. Molthrop’s position is described as 
‘Community relations consultant for the Anderson Co.’ This is the company of 
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which Mr. John W. Anderson, president of the American Fair Trade Council, is 
president. Mr. Molthrop’s speech, which has been delivered before numerous 
civic organizations throughout the State, is described as a speech on attracting 
industry to the community. Two of Mr. Molthrop’s points, as reported in the 
press, are: 

“(1) ‘Back your chamber of commerce to the fullest and the activities of its 
industrial committe. 

“(2) ‘Support your local inventors. Fruition of their ideas means more jobs 
and more payrolls for your community.’ 

“However, Mr. Molthrop’s purpose in coming into this State has not been 
merely to voice such obvious recommendations. The main point in his address 
has been that the enactment of senate bill No. 42 is the most important factor 
in the obtaining of any industries for the State of Missouri. He has attacked 
the enforcement of the antitrust law. He has stated that a number of industries 
have refused to locate in Missouri because of the absence of a fair trade law. 
The press reports of these speeches, however, disclose the specific mention of 
only one industry which has declined to locate in Missouri because of the lack 
of a fair trade law. By coincidence that industry is the Anderson Co. Mr. 
Molthrop stated that that company proposed to build a $600,000 plant in Mis- 
souri, but erected an addition to its Gary plant instead after learning of the 
situtaion here. Just where the Anderson plant was to have been located has 
never been stated. 

“If any answer is needed to Mr. Molthrop’s statement in this regard, one need 
only point out that the Ford Motor Co. is now engaged in the construction of 
a $40 million plant in Clay County. Numerous large industrial plants are under 
construction in St. Louis, including a $6 million plant by Groves Laboratories 
and a large plant by Procter & Gamble. 

“Mr. Molthrop delivered his speech before the Springfield Lions Club and 
that organization immediately passed a resolution appointing a committee to 
support the enactment of senate bill No. 42. Members of that organization, 
in order to see the fallacy of Mr. Molthrop’s argument, need only have reminded 
themselves that the Lily Tulip Cup Co. now has under construction in Spring- 
field a plant costing several million dollars. That company evidently was not 
deterred by Missouri’s lack of a fair trade law. 

“Why is all of this pressure being put on this committee by firms and organ- 
izations located outside the State of Missouri? The answer to me appears to be 
an obvious one. Forty-five States have enacted fair trade legislation. No such 
legislation is found in Texas, Vermont, District of Columbia, and Missouri. 

“The St. Louis Star-Times recently published articles in which prices of cer- 
tain items on sale in Illinois under fair trade were compared with the prices 
of the same items in the State of Missouri. A survey of 50 drug items showed 
that the Illinois fair trade price was approximately 12 percent higher than 
the price in Missouri. A survey of the prices of liquor showed that prices in 
Illinois are nearly 16 percent higher than in St. Louis. 

“The proponents of fair trade are anxious to eliminate the remaining few 
States which have failed to enact fair trade legislation, in order to remove any 
basis for comparison of prices in fair-trade and non-fair-trade States, because 
any such comparison always shows that prices to the consumers invariably are 
higher under fair trade laws. Furthermore, should fair trade laws be enacted 
in all States, there would be no limit to the extent to which the manufacturers 
might increase the prices of their products. The fair trade laws always render 
lipservice to the antitrust laws by prohibiting combinations of manufacturers, 
but it is much simpler for manufacturers to combine and fix the price of their 
products when they know that their retailers can be forced to sell their products 
for whatever price they might fix. . 

“Missouri has a strong, effective antitrust law. For more than 50 years it has 
operated for the best interests of the people of this State. Any weakening of 
it by a fair trade law is contrary to the best interests of the people. Therefore, 
I submit that this committee should resist the pressure of selfish outstate in- 
terests, and refuse to approve senate bill No, 42.” 

Those who are responsible for the current effort to destroy the Schwegmann 
and Sunbeam-Wentling cases, to destroy by Federal legislation the restoration 
of competitive pricing in interstate commerce through the de facto repeal of the 
Sherman Act, and our other antitrust laws, should give us clear, simple answers 
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to a few questions relative to the bills before you, which they have sponsored 
and introduced : 

1. If a cash and carry super store has lower costs, should not the public be 
permitted to benefit (in lower prices) from all such lower cost methods of doing 
business? 

2. In the above situation why should all be required to sell a so-called fair- 
traded item at the same retail price? 

3. If competition among producers of an item is good for the public, why 
should competition among retail sellers of that item be denied ? 

4. Has any pressure group ever campaigned for price-fixing privileges except 
to make prices higher than they are under free competition? 

5. What real and specific evidence is there that truly meritorious articles have 
ever been driven from the market by price competition? 

6. Why should the retail drug lobby, the NARD, set up permanent headquar- 
ters in the District of Columbia Press Building and the brand name manufae- 
turers lobby, the American Fair Trade Council, set up headquarters in the 
Mayflower Hotel in Washington and spend large sums of money to lobby for 
the McGuire bill before the Commerce Committee and all the bills before this 
committee, other than the Curtis bill, to make the public pay more than they now 
pay for aspirin, toothpaste, liquor, appliances, drug items, and almost any other 
branded item? 

7. How much money have these and other lobbies been supplied with and 
how much have they spent and do they intend to spend to enact the above bills 
into law and to destroy the Schwegmann and Wentling cases, and specifically 
by whom has this money been provided? 

8. If a merchant wants to locate a store outside the city limits, operate at 
lower costs, price accordingly, and, therefore, sell at lower prices because of 
his lower costs, what good reason is there to deny him that right and forbid the 
public that benefit and would not legislation directed toward this end be held 
invalid by the Supreme Court as an unconstitutional deprivation of property 
without due process of law? 

9. If the public is deceived by loss-leader prices, what would prevent equal 
deception as to fair trade prices which are and have always been rather 
exorbitant? 

10. If we grant monopoly price privileges to the select few responsible for 
most of the bills before you and also for the McGuire bill, who is going to regu- 
late those prices to make certain that the public is not mulcted by the price 
fixers? 

11. Is the Keogh bill, H.R. 6367, intended to regulate or to destroy and prevent 
interstate commerce in branded goods, mail-order fashion, at any price below a 
State fair trade minimum? 

12. Is is not probable that the U.S. Supreme Court would hold H.R. 6367 
invalid on the ground that this does not regulate but destroys interstate com- 
merce done by a mail-order house, and that such a bill would interfere with the 
inherent property right one has to conduct a lower cost operation and to price 
accordingly for the benefit of the public? 

These are but a few of many questions that suggest themselves the moment 
anyone attempts to modify or to destroy the affirmative faith in competitive 
pricing as evidenced in our Sherman Act and other antitrust laws. The 
Boston Conferenec on Distribution of last year developed a number of points 
that are very pertinent here. The public interest would seem to require that 
we should repeal the Miller-Tydings Act, as the Curtis bill before you proposes 
for we must have the complete restoration of the right of a distributor to set 
his own prices on his own property when he offers it for resale. We are here 
concerned with basic principles of national policy that should promote the 
public interest and that are vital to the future of efficient marketing. For 
many years there has unfortunately been conspicuous failure to recognize that 
competitive price making among distributors is just as vital to the public as 
competitive price making among producers. A number of disinterested studies 
indicate clearly that about one-half of the final retail price in many fields rep 
resents distribution costs. It would seem difficult logically to maintain that 
factory prices should be competitively determined and that the cost of distribu- 
tive services should not. If price competition among producers is good for the 
consuming public, then price competition among distributors serves an equal 
and perhaps an even more important public purpose for today the greater 
weight is not so much in production as it is in distribution. Does it make sense 
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from the public standpoint to effect significant economies in manufacture and 
then to dissipate a greater part of such lower unit cost in inefficient distribution 
perpetuated by an absence of competitive pricing in marketing ? The Miller- 
Tydings amendment to the Sherman Act and the Federal T rade Commission Act 
ig a radical and dangerous denial of the fundamental principles of competition 
pecause it makes lawful the destruction of price competition among distributors 
in the sale of certain branded merchandise. The Miller-Tydings Act represents 
affirmative governmental interference in behalf of restraint of trade and is 
clearly diametrically opposed to the principle in the Sherman Act and the 
Federal Trade Commission Act. The real issue of high price fixing has not been 
settled by the Schiregmann decision. It can only be settled by enacting the 
Curtis bill into law and thus repealing the Miller-Tydings Act which was 
slipped through Congress as a rider to a District of Columbia appropriation 
pill. President Roosevelt denounced it at the time and would have vetoed it 
had he had the item veto. On the production side we depend upon competition 
to weed out the inefficient and to reward the progressive manufacturer who 
finds a ew way to produce the same or better article at a lower cost, and 
to pass on to the public a part of such saving. What is it that makes a similar 
operation inimical to public interest when it occurs in distribution? The 
public must have adequate information and competitive prices and have the 
unrestricted right to show for values at all times and on all goods, branded 
and unbranded, particularly now when we have the greatest degree of inflation 
we have ever had in the history of the country and when the dollar buys less 
than it ever has before. Competition is a great economic and social force. To 
be sure, it is not wholly painless in operation. 

But we cannot wisely curb it on the theory that lower costs for products and 
services are necessarily against the public interest because some producers and 
sellers cannot meet them. These are some of the contentions not only of 
economists at the Brookings Institution, the Harvard Graduate School of Busi- 
ness, Dr. Q. Forrest Walker, economist of R. H. Macy & Co., but they are, of 
course, elementary and fundamental principles of economics that are taught 
everywhere. No one can study the history and development of fair trade laws, 
the various State laws imposing cost-plus restraints on retail price competition, 
unfair sales acts, and a number of other restraints on the price making freedoia 
of distributors, without being impressed with the dangers which now seriously 
threaten national progress toward lower costs and more efficient distribution. 
If we believe sincerely in free enterprise, it becomes readily apparent that these 
restrictive pricing devices are definitely not in the public interest. They occur 
only when bigher cost distributors take a change of venue from the marketplace 
of open competition to the political arena. They are essentially political devices 
designed to secure the votes of a small minority of distributors and manufac- 
turers interested in trade restraint on branded goods, at the expense of the 
entire consuming public. The wide-awake competent small merchant and the 
giant independent super store such as Schwegmann in New Orleans and Doe 
Webb in St. Petersburg, Fia., does not need price protection. And the incom- 
petents in distribution cannot possibly attain economic salvation by such means. 
We should actively promote healthy price competition among distributors as well 
as producers. Restraint of price competition has never been in the public 
interest and has never served any useful purpose. It tends to shrink markets, 
not to broaden them, just as the Keogh bill before you and all other bills before 
you other than the Curtis bill are intended to do. The growth of the rack jobber 
or rack operator is merely one of the later examples of the fact that ironclad 
price rigidity can never capture more than part of the market. Even if the fair 
traders succeed only in part, they reap a rich harvest at the expense of the 
public. As a matter of enduring national policy we are not interested in 
restricted markets and reduced production. Pricing policy and the freedom to 
price competitively is perhaps one of the most crucial of all future marketing 
problems. In facing this problem it may be well to bear in mind one crisp sen- 
tence from the majority opinion in the Dr. Miles case: “The complainant having 
sold his product at prices satisfactory to itself, the public is entitled to what- 
ever advantages may be derived from competition in the subsequent traffic.” 
This is the best answer to the brand name manufacturers who attempt to 
maintain that they can give themselves immunity from the Sherman Act by 
merely putting on a cloak on the package, or a brand name. If that is all that 
is necessary to avoid our antitrust laws, there will, of course, be an endless 
multiplication of brands and the manufacturer and marketer of unbranded 
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merchandise will then want to know why he cannot operate in similar fashion, 

I am in favor of the Curtis bill and favor the immediate repeal of the Miller- 
Tydings Act because price maintenance agreements throw a monkey wrench into 
free enterprise, penalizing more efficient dealers. We must have competition 
not only between producers and dealers of similar goods, but also between re- 
tailers of identical brands. Trade restraint, rigid prices, and margins are func- 
tional featherbedding and like all featherbedding seriously injurious to competi- 
tive free enterprise. If we do not repeal the Miller-Tydings Act and if we do 
approve the bills before you, we shall accomplish the de facto repeal of all of 
our antitrust laws. I strongly support the position taken before you by the 
Federal Trade Commission spokesmen and by the Antitrust Division of the De 
partment of Justice. I believe the Antitrust Division of the Department of 
Justice and the Federal Trade Commission have well earned a salute of gratitude 
from the consuming public for having maintained the national policy and tradi- 
tion in favor of competition and opposed to all forms of price fixing. 

Recently the national income has been running well in excess of $275 billion a 
year. The volume of all retail trade is at the rate of $150 billion annually, 
When fair-traders attempt to minimize the damaging effect of price fixing on 
consumers, they deliberately dilute the percentage of dollar volume fair-traded 
items by including many commodities that are not price-fixed in retail trade, 
The percentage may vary a small amount, but perhaps the best conservative 
estimate of the volume of branded goods fair-traded before Schwegmann was 
approximately 10 percent of the total volume of retail trade, or $15 billion. On 
the basis of a number of disinterested studies (not inspired by any trade group 
and not self-serving, or purchased special pleading) the average increase on 
prices on branded goods, on price-fixed, fair-traded items, is not any less than 10 
to 12 percent. This means that on drugs, appliances, liquor, and all other fair- 
traded goods, the American public prior to the Schwegmann decision paid no 
less than $1,500 million to $1,800 million extra each year. This is the virtual 
equivalent of a 10 to 12 percent Federal sales tax on such items levied not for 
the benefit of the Public Treasury, but the groups of retailers and manufac- 
turers who have sponsored most of the bills before you. In January and April 
of 1949, Fortune magazine conducted a survey of prices on many items in the 
District of Columbia and comparable prices on such identical items in surround- 
ing fair-trade territory. On the basis of this and other surveys Fortune con- 
servatively estimated that fair trade was costing the American public no less 
than three-quarter billion dollars annually. This study was made about 3 
years ago and needs to be brought down to date. The St. Louis Star-Times 
conducted two surveys on prices in St. Louis where we have no fair trade and 
nearby Illinois that has a fair trade law. Both of these studies will be made 
available to your committee, and while it is true they are flash surveys, they 
indicate clearly that average prices on liquor in Missouri are approximately 16 
percent lower than in nearby Illinois, and that average prices on many drug 
items are no less than 12 percent lower than in Illinois. Shortly after the 
Miller-Tydings Act was passed R. H. Macy & Co. of New York surveyed over 
4,000 items sold under conditions of fair trade and before fair trade. ‘This was 
one of the widest surveys conducted, and although it may come from an inter- 
ested source, it indicated that the price of cosmetics as a result of fair trade 
price fixing had been raised 8.6 percent; drugs, 15.8 percent; liquors, 11.8 per- 
cent; books, 17.6 percent; and miscellaneous items, 16 percent. In all the mass 
markets the survey indicated fair trade laws have raised prices and have 
placed an added burden on the consuming public. The chairman of the depart- 
ment of marketing in the School of Business and Public Administration of 
Temple University, Dr. Myron 8S. Heidingsfield, in a survey and article pub- 
lished in Women’s Wear Daily of July 5, 1951, indicated that his study in Phila- 
delphia, Pa., showed that most fair-traded items, particularly in appliances, 
were priced 20 percent too high for the average consumer, and that a number 
of devices had been resorted to by consumers, manufacturers, and retailers to 
get around fair trade price-fixing restrictions in Philadelphia even before 
Schwegmann. 

It would not be overstating the case to say that the annual overcharge to the 
public as a result of fair trade in 45 States has been closer to $2 billion a year 
than any other estimate that can be made. Approximately 200 discount 
houses in New York City alone, the year before the Schwegmann case was decided 
sold more than $450 million in brand name appliances in violation of the New 
York Fels-Crawford fair trade law. The savings to the public cannot be 
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measured alone by the average 15-percent lower price than the fair trade 
minimum for the marketing practices and prices of the competitors of the dis- 
count houses were obviously conditioned downward by the immense volume the 
discount houses were doing. The public saved no less than approximately $75 
million a year in lower prices on branded appliances bought in discount houses 
alone. This gives but a faint idea of the immense public benefit resulting from 
competitive pricing. 

The fair-trade laws are still on the lawbooks of 45 States and remain valid 
in intrastate commerce and also in interstate commerce, but do not apply to 
nonsigners. Such laws would be reactivated in a manner extremely harmful to 
public interest if the nonsigner clause should be upheld if enacted into law. 
This would mean that recalcitrants could be “dragged in by the heels” and their 
pricing policies policed by competitors to destroy competition and harmful to 
the public. I do not believe the U.S. Supreme Court would declare legal the 
compulsory coercive pricing imposed by the nonsigner clause, but would hold 
such action to be a possible violation of the inherent right of any businessman to 
operate at the lowest possible cost and to price his merchandise accordingly. 
The “statistical data” of Mr. Maurice Mermy, the public relations man for the 
NARD, given in support of the McGuire bill on February 4, 1952, would seem to 
have little, if any, value. His data was designed to show that fair trade does 
not result in appreciably higher prices to the public. This data is anything but 
convincing because the number of items in the various surveys he relies on are 
not given; nor do we know who conducted these surveys because for the most 
part he speaks of disinterested surveys but does not identify them; nor does he 
give the size of the sample, nor do we know when and in what cities and on what 
items and on what days the surveys were made, or whether the data is derived 
from comparable metropolitan areas. In statistics as in economics and in law 
and in some other fields, as Dean Roscoe Pound once pointed out, it is not too 
difficult to take a train that will get you where you want to go. As indicated, 
I find it difficult to believe that the American Fair Trade Council and the retail 
drug group, the NARD, two of the major organizations presently spending vast 
sums to restore fair trade price fixing, and to destroy our antitrust laws, are at 
all dumb or do not know what they are after. On the contrary, they are well 
financed, well organized, and understand perfectly what they want, and I trust 
that the members of your committee understand equally well what they want and 
whether their bills are truly in the public interest. Their activities, according 
to the AFTC, are solely in the public interest and are not propaganda but truly 
educational work designed exclusively to promote the public interest. I some- 
times wonder how far the art of rationalization and self-deception can go. The 
AFTC states in a letter to all members of October 4, 1950, that all financial con- 
tributions and membership dues to the fair trade council are for purely educa- 
tional activities. It advises its members in the above letter that any money paid 
to the fair trade council is a deductible item and tax exempt. In this letter 
of October 4, 1950, the fair trade council also advises and suggests that the 
advertising agencies handling its members’ accounts may be asked or invited to 
pay a certain percentage of the advertising agencies’ 15 percent to support the 
fair trade council. This letter contained a sharp attack by the AFTC on the at- 
torney general of Texas and the attorney general of Missouri and offered to help 
its members in fighting antitrust prosecutions. The letter of October 4, 1950, 
from which the above is taken, must have been forgotten when in a later letter 
to all fair trade council members, dated January 7, 1952, it solicited contributions 
from its members not for educational purposes, but on the basis of the actual 
“financial interest” of all members in fair trade. It would appear to be such a 
comfort when education and self-interest can properly go hand in hand; when 
patriotism and increased profit synchronize so beautifully. To be sure, it may 
sometimes be a bit difficult to draw the line, to know just where patriotism 
ceases, and self-interest begins. However, that is a matter that we need not 
concern ourselves with at this time. 

Under conditions of competition that type of production and distribution will 
tend to survive which performs its function most efficiently, wins wide con- 
Sumer acceptance, and therefore deserves to survive. The resistance of estab- 
lished producers and distributors to new techniques that may lower costs and 
give the public better values is easy to understand. There were riots and blood- 
shed in Scotland when textile machinery was introduced. Toll roads resisted 
railroads and the rails in turn have resisted lower cost methods of transporta- 
tion. The department stores providing certain marketing advantages to the 
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public were denounced as iniquitous institutions encouraging the public to buy 
on credit and thus go into debt. Perhaps there is a point there that we ought 
not to pass over too lightly? Chainstore merchandising was likewise resisted 
just as the movement of food stores into meats and produce was not welcomed 
by competitors. Retail druggists made many efforts to resist and are still 
making such efforts to resist the movement of drugs, sundries, toiletries, and 
similar products through super food stores. I trust and believe that your com- 
mittee will weigh with the utmost care not only the requests of the NARD and 
the AFTC, but also what I believe to be the excellent recommendations of the 
Federal Trade Commission and the Antitrust Division. I should think it un- 
necessary to urge you to look beyond those who seek to destroy competition; 
those who seek special privileges for their groups, and instead to keep your eyes 
steadily on the 150 million consumers who are trying to fight inflation, buy under 
conditions of competition, protect their living standard, and make their 50-cent 
dollars go a little further. I trust and believe that your recommendations will 
be in the public interest and designed to protect our national policy against 
horizontal and vertical price-fixing, and our national faith in the American free 
competitive economy without which it would be very difficult for political demoe- 
racy to survive. 

I shall make available to your committee in a few days a number of exhibits 
from my file on the matters before you, showing the atitude of the press and 
also some data on comparative price studies. The following editorial appeared 
in the St. Louis Post-Dispatch December 27, 1951: “Another Fair Trade Scheme. 
It is an old tactic of pressure groups, faced with an unpleasant Supreme Court 
ruling, to try to get Congress to legalize what the Court has already declared 
illegal. And that is what the American Fair Trade Council hopes to do when 
Congress convenes. The council has drafted a proposed law to permit ‘fair trade’ 
which, by any other name, means price-fixing. Last May the Supreme Court 
ruled that retailers who do not sign ‘fair trade’ contracts with manufacturers 
do not have to observe the minimum retail prices which the manufacturers set 
for their goods. In short, the retailers could charge what their purses and 
prospects allowed them to. This, of course, applies to goods in interstate com- 
meree. The ruling knocked the wind out of a lot of efforts to fix retail prices, 
Moreover, the Justice Department later warned it would prosecute if it caught 
manufacturers trying to gang up on small retailers to make them sign the so- 
called fair-trade contracts. So now the fair-trading lobby wants to amend the 
Sherman Act, and there is irony in this. The Sherman Act is intended to help 
protect free competition. The amendment is intended to help cripple it. For 
the measure would make the manufacturers’ retail prices binding on all retailers, 
whether or not they sign contracts, and whether or not the goods are even in 
interstate commerce. Congress will quickly discover that such a bill would de 
feat the intent of the antitrust laws, the Supreme Court decision, and the Justice 
Department. It would help those few who fear that economic competition is 


dangerous business.” 
On February 7, 1952, the Wall Street Journal carried the following editorial 


we, 
which put the matter on some of the bills before you in rather clear fashion, 
The editorial reads as follows: 

“The Fairness of Fair Trade. As was to be expected, friends of the so-called 
fair trade laws are working in Congress to rehabilitate them. A Federal statute 
declares that where State-made law enables a manufacturer to bind all retailers 
to a fixed resale price by making a contract with a single retailer, the Federal 
Government will not object. But last year the U.S. Supreme Court ruled that no 
person can be bound by a contract to which he is not a party. 

“Thereupon retailers all over the country reduced their prices on a great va- 
riety of merchandise. The reductions spread to goods which had not been price- 
fixed through fair trade contracts and for a time the price cutting assumed the 
eharacteristics of an irrational price warfare. In a few weeks the war burned 
itself out, but without quieting the clamor that the Supreme Court decision had 
left small retail businesses at the mercy of their more affluent and therefore more 
powerful competitors. 

“The court decision coincided with events which would doubtless have lowered 
selling prices in its absence. The buying mania that followed the outbreak of 
war in Korea had had two unsettling results. Consumers in general were more 
than usually well supplied with goods of many sorts while distributors had accu- 
mulated unusually large inventories. The latter had to move their goods against 
rising consumer resistance and price cuts were the only effective motive power. 
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“Now indignant protest rises against what Chairman Patman of the House 
Small Business Committee calls deceitful and misleading price cutting. Thisisa 
reference to the ‘loss leader,’ the offering of one or a few items at prices near or 
below cost as a means of luring buyers into a store. The idea is, of course, that 
once inside they will buy other goods not similarly marked down. They are as- 
sumed to be that dumb. 

“Partisans of fair trade frankly say they are out to overturn the Supreme 
Court decision in practical effect. It is hard to see how they can restore the dan- 
gerous privilege of manufacturers or wholesalers to control the actions of thou- 
sands of merchandisers without their consent and even against their will. The 
Supreme Court has said that such a power is beyond the law and certainly it 
should be. But in their heyday the fair trade laws and the contracts under them 
did not completely freeze prices for the goods involved. There were then many 
indications—and complaints, too—that this putative method of protecting small 
business was breaking down. Traders who were active in defeating them were 
ealled chiselers and other hard names, which didn’t bother them much. 

“Fair trade practices as heretofore in use are potentially dangerous. They in- 
vite manufacturers and distributors of competing articles to enter into under- 
standings to maintain prices higher than would otherwise prevail. Carried far 
enough, they would defeat the efforts of lawmakers and administrators to pre- 
yent unreasonable restraints of trade, which are the hallmarks of monopolism. A 
congressional regard for the safety of small business is proper enough, but the 
stake of ail consumers in a free market cannot be ignored.” 

Ninety percent of the membership of the St. Louis Chamber of Commerce is 
made up of small businesses. The large retail stores do not constitute 2 percent 
of its membership according to Frank E. Lawrence, secretary of the chamber of 
ecommerce. However, because the chamber strongly opposed the retail druggists’ 
fair trade bill for Missouri, the Missouri retail drug group resigned from the St. 
Louis Chamber of Commerce. A two column story announcing this action ap- 
peared in the St. Louis Post-Dispatch of September 17, 1951. On the next day 
the Post-Dispatch carried the following editorial September 18, 1951: “The 
Druggists Walk Out. The Retail Druggists’ Association of Greater St. Louis 
got its ideas pretty thoroughly confused in the attack on the St. Louis Chamber 
of Commerce with which it withdrew its membership in that organization. Her- 
man P. Winkelmann, executive manager of the druggists’ association, denounced 
the chamber’s opposition to the so-called fair trade law, a misleading name for a 
price-fixing device. He said the chamber ‘is strictly big business and controlled 
by big business, principally the large retail stores.’ We do not think Mr. 
Winkelmann can prove that there is anything wrong about bigness in business 
unless the bigness is used to destroy competition. The manager of the druggists’ 
association is, however, all in favor of destroying competition, not by bigness, but 
by price fixing under the guise of fair trade. The law the association advocates 
would enable druggists and manufacturers to fix prices at which a product could 
be sold. The chamber of commerce deserves commendation for the sensible and 
courageous attitude it has taken toward fair trade legislation. ‘Fair trade’ is a 
device to soak the consumer and the chamber believes it is poor business. Do the 
druggists who are members of the Retail Druggists’ Association think they are 
improving relations with their customers by this display of organized effort to de- 
prive their customers of competitive prices?” 

Remove the coercive pressure of organized retailers and often, not all, but 
many manufacturers lose interest in fair trade price fixing. Often these manu- 
facturers have reluctantly yielded to the demand to price-fix, fair-trade fashion 
their brands, only to find they have priced themselves out of a good part of the 
market, thus necessitating the sale of multiple and/or unbranded merchandise, 
or private retailers brands, in order to utilize idle plant capacity. Manufac- 
turers have not forgotten the Pepsodent experience ; nor has the retail drug group 
forgotten it. Manufacturers have been faced with a demand for a maintained 
resale price and margin. Then the demand takes the form of a request for a 
wider margin; then efforts are made to force manufacturers, for example, not to 
sell “drug” items in food stores. Until some manufacturers begin to wonder if 
they or their retail outlets control the manufacturers’ marketing policies. Some 
manufacturers of drug items are happy to see more of their products move 
through food stores, directly, by means of rack operators, or otherwise; for in 
this fashion the power of such groups as organized retail druggists to force manu- 
facturers to do their bidding, a la Pepsodent fashion, is lessened. 
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Moving with the organized precision of a panzer division, groups of interested 
retail druggists and brand name manufacturers, such as the Fair Trade Council 
of Gary, Ind., have successfully used enormous political pressure in lobby- 
ing through Congress, first, the Miller-Tydings Act, and then, with the same tae. 
tics, adequately financed, lobbied through the State legislature, 45 fair trade laws, 
in all States except, Texas, Missouri, Vermont, and the Federal District of Co- 
lumbia. Shortly after the Miller-Tydings Act was passed, these groups success- 
fully pushed through 17 State legislatures, fair trade laws. Prof. Malcolm P, 
MeNair, of Harvard, pointed out in the April 1938 Journal of Marketing that 10 
of these State laws enacting fair trade price fixing copied the same stenographie 
error into their State statute. This would seem to give some idea of the organ. 
ized pressure of interested groups for such legislation. 

The constitutional right of citizens to assemble and peaceably petition their 
legislators for redress of grievances is so fundamental and important that there 
is no abuse too great to bear rather than to infringe upon that right. How- 
ever, in some proper way, Members of Congress and of State legislative bodies, 
must find means to protect themselves from such political pressure and coercion, 
so that they may legislate fearlessly in the public interest, without threats of 
political reprisal of interested lobbies. I should suggest frequent and very de 
tailed financial reports of all regular professional lobbyists as a start in the 
right direction. We must not confuse these organized and heavily financed 
pressure campaigns of interested manufacturers and retailers with the public 
interest. 

In an Ohio Court of Appeals Case, Serer vy. Cigarette Service Company, 74 NB 
(2d) 853 decided toward the end of 1947 it was held that in this case the Ohio 
unfair “Cigarette Sales Act, prohibiting a wholesaler from selling cigarettes at 
less than cost to wholesaler” with intent to injure competition, was declared 
unconstitutional. It was held that the act divested a cash and carry whole- 
saler of property rights, of advantages inherent in the cash and carry method 
of doing business. I do not know what may have happened in this case if it 
was appealed; nor do I know if there was any attempt to meet the objections by 
legislation, of the court decision in this case. It does serve, however, to indicate 
that courts are aware of the inherent property right that an individual may 
have in doing business with a lower operating cost factor, and the inherent prop- 
erty right to price accordingly; and that efforts by legislation or otherwise to 
deprive an individual of such right, may be an unconstitutional deprivation of 
property without due process of law. The above may be of interest relative to 
H.R. 6867 introduced by Mr. Keogh, as an amendment to the Sherman Act of 
1890. There is no misunderstanding the intent and purpose of this bill. It is 
aimed directly at reversing by legislation the Sunbeam-Wentling case that arose 
in Palmyra, Pa. 

Briefly Wentling is no Sears or Montgomery Ward. These giant mail order 
houses have their own private brands, such as All State, Cross Country, Kenmore, 
Silvertone, and others. Wentling appears to be essentially a discount house 
operator doing business in name brand merchandise, mail-order fashion. He 
sold Sunbeam Shavemasters at $17.25 when the fixed fair trade minimum price 
in fair trade territory was $23.50, a saving to anyone who would order from 
Wentling by mail, of $6.25. In the lower U.S. district court those interested 
in fair trade won a complete victory but on appeal a three-man U.S. court of 
appeals sitting in Philadelphia unanimously reversed the lower court. It was 
held that Wentling would have to respect the Pennsylvania fair trade minimum 
in intrastate trade, but could sell in interstate commerce for any price that he 
wished. Then of course Schwegmann came along May 21, 1951, to give Wentling 
added freedom to price competitively in interstate commerce, since he was & 
‘nonsignor” and could not be “dragged in by the heels” to price as fair traders 
wanted him to. Now the Keogh bill, H.R. 6367 obliges a mail-order dealer, such 
as Wentling to respect fair trade minimum prices on branded goods and prevents 
any mail-order house from selling in interstate commerce below any fair traded 
minimum price, even though he is not party to such contract. This would per 
mit Wentling to do business in Palmyra, Pa., but effectively destroys all of his 
interstate mail-order business. This does not regulate to interstate commerce; 
it clearly destroys it. Why would anyone in his right mind sit down and take 
the time and effort necessary to order by mail a branded product, even if Went- 
ling absorbed shipping charges, when with no effort at all a buyer can get im- 
mediate delivery by going to any retail outlet and buy the branded product at 
the same price, have the opportunity to examine the product and take it home 
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at once? The full import of the Keogh bill would seem to be rather shocking. 
In a release from the American Fair Trade Council temporary headquarters, 
suite 773, Mayfiower Hotel, Washington, D.C., the AFTC proudly states that 
the “Council has participated in the long series of discussions and studies which 
have brought about this draft regarded by the council as legislatively leak- 
proof and economically sound.” 

The above AFTC bulletin goes on to say the Keogh bill “has as its primary 
intent and certain effect, among other objectives in which consumers have a 
vital interest or ‘stake’,” “the restriction, in the public interest, of the growth 
of retail monopoly, than which there is no form of monopoly more oppressive and 
to the public in general.” In fact, H.R, 6367,” continued Mr. Anderson head of 
the AFTC), “may quite properly go down in history as the Keogh antimonopoly 
law.” This seems to be taking in quite a lot of territory. I find it difficult 
to believe that this bill is quite equal to the discovery of the principle of the 
wheel or the discovery of fire or the invention of printing. Perhaps the lady 
doth protest a bit too much. It should be noted that the AFTC (as above 
quoted in its release of February 3, 1952) now speaks not only as the trade 
group speaking for 5,000 brand name manufacturers, one of the most effective 
and aggressive trade groups promoting fair trade price fixing and attempting 
to destroy all antitrust laws, but now also is the advocate of wage earners, con- 
sumers, and the public interest. This assumption that what brand name manu- 
facturers and retailers want in the way of private control of pricing policies is 
automatically in the interest of the public is a fallacy that the advocates of fair 
trade almost invariably fall into. 

I do not believe that Congress after careful reflection will ever pass this bill, 
frankly and clearly intended to destroy competitive pricing of branded goods 
in interstate commerce. If Congress should ever do so, I do not believe that any 
President, of whatever political party, would ever sign such a bill, if the de- 
vice of a rider to a bill the President cannot veto, is not used; nor do I believe 
the U.S. Supreme Court would sustain it. Mr. John Anderson of the AFTC, in the 
above release of a little over a month ago calls the Keogh bill “legislatively leak- 
proof and economically sound.” If it is ever enacted into law, I should prefer 
to await the judgment of the Supreme Court relative to its constitutionality; 
just as I should prefer to await the judgment of disinterested professional econ- 
omists as to its economic soundness. My own view is that it is neither sound 
law or economics. Indeed it seems rather shocking. I should like a detailed 
explanation as to how you fight monopoly by preventing a low cost mail-order 
house from selling a branded appliance for several dollars below the fixed 
higher price of a higher cost distributor, in interstate commerce. From the 
standpoint of the public interest and consumers, the Keogh bill is easily one of 
the worst introduced at this session of Congress, though it does have some keen 
competition for that honor; chiefly from the bills presently before you to validate 
the nonsignor clause. I should venture to suggest that if H.R. 6367 is enacted 
by Congress, the U.S. Supreme Court, at the first opportunity, would declare the 
law invalid, on the ground that it does not regulate but destroys the free flow 
of commerce between the States and also that it deprives an individual of prop- 
erty without due process of law, in that it prevents a mail-order operator from 
enjoying his inherent right to do business on a lower cost basis and price 
accordingly. 

The bills before you to reverse Schwegmann and validate the nonsignor 
clause are far worse than the NRA ever was. It was a fatal weakness of the 
NRA that it illegally delegated legislative authority relative to pricing policies 
and other practices to NRA code authorities. It was declared unconstitutional 
by a unanimous decision of the Supreme Court. The Court also held the 
retailing of chickens in New York was not interstate commerce. A _ basic 
weakness of the NRA was the belief that the industry that is to be regulated 
shall be the regulator. However, other groups were represented in the NRA. 
It had the appearance of a public body although practically all NRA code 
authorities were dominated by trade groups. Many economists asserted that 
% percent of the enthusiasm of trade groups for the NRA was primarily moti- 
vated by a desire to engage in practices involving collusive restraint of trade 
and price fixing practices that were and are illegal under our antitrust laws. 
It may be of interest to point out that the St. Louis consumer group, organized 
under the NRA successfully fought retail coal price fixing of Retail Solid Fuel 
NRA Code Authority No. 32 in St. Louis, and that the successful fight of the 
St. Louis consumer group to destroy coal price fixing in our market led directly 
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to the resignation of the National Coal Code Authority as well as the loca] 
code authority. This consumer organization of which I was a charter member, 
with Bishop Scarlett and Father W. F. Mullally and a number of others, 
appointed by Prof. Paul Douglas then with the NRA Consumers Council, 
functioned as a local body since 1984. In the past 18 years it has also fought 
high fixed retail milk prices, and on many occasions has defended the excellent 
Missouri antitrust laws whenever attacked by those who tried to introduce fair 
trade price fixing into Missouri. The St. Louis consumer group has grown 
over the years and has many allied and affiliated civic bodies. Its constituent 
members represent organizations with a total membership of over 145,000 in 
the St. Louis metropolitan area. I have served as its marketing consultant 
for many years. I have declined nomination to national consumer organiza- 
tions as I do not have the time to serve on such bodies. Our local group of St. 
Louis consumers has no world shaking program, it has never advised the 
State Department on how to run its business, it is not interested in Spain, and 
wouldn’t know how to start to make the world over. However its members 
and its executive committee does understand the Missouri antitrust laws, the 
Federal antitrust laws and what all price fixers are up to. We have been 
interested exclusively in adequate consumer information about quality of prod- 
ucts, and also very much interested in preserving free competitive prices 
against all efforts of trade restrainers. It is not too difficult to identify such 
groups, for sooner or later they suggest modifying our State antitrust laws: 
just as the bills presently before you fail utterly to achieve their true purpose, 
unless you agree to amend or destroy the Sherman Act and our other antitrust 
laws. 

I should hesitate to trust the wisest and most benevolent bureaucrat with 
the compulsory pricing powers and the policing ef competitors prices. Much 
less would I trust such compulsory pricing powers to private interested, un- 
regulated trade groups, without any public authority to check abuses. Even 
public regulatory bodies do not always succeed in safeguarding adequately 
public interest. What justifies the assumption that the unregulated, vast 
pricing powers that go much farther than the NRA ever permitted, may not 
be abused. I think such fair trade price fixing powers, eliminating competitive 
pricing on many branded items by legalizing vertical price control, and making 
nonsignors conform and not compete, would inevitably and unquestionably be 
abused. Jither we want competition or we do not. If we are to legislate 
in the public interest then the bills before you to validate the nonsigner clause 
mnst be defeated, and the Curtis bill, to repeal the Miller-Tydings Act should 
be enacted into law. 

Adam Smith was a professor of philosophy and a famous Scot. His great 
book on “The Wealth of Nations’ is one of the classics of all time. Adam 
Smith is the father of political economy. You may be interested in one of his 
widely used quotations. This in no way disparages many excellent activities 
of trade groups. It is very pertinent, however, relative to resale price main- 
tenance activities. 

Adam Smith in his “Wealth of Nations” said: “People of the same trade 
seldom meet together, even for merriment and diversion, but the conversation 
ends in a conspiracy against the public, or in some contrivance to raise prices 
* * * Though the law cannot hinder people of the same trade from sometime 
assembling together, it ought to do nothing to facilitate such assemblies, much 
less to render them necessary.” 

The late Prof, Frank Fetter, of Princeton University, often said “*Whenever 
you hear any trade group advocate fair trade, it is time for all hands to be 
on deck for the Republic is in danger.” 

In a 600 page study for the Twentieth Century Fund, Dr. George W. Stocking 
of Vanderbilt University and Professor Watkins have this to say relative to 
retail maintenance, The following quotation appears on page 330 of this book 
published in 1951, on “Monopoly and Free Enterprise” : 

“Originally price maintenance was designed to prevent price-cutting dealers 
from exploiting the brand goodwill of manufacturers at the manufacturers’ 
expense; currently it is used to prevent price-cutting dealers from upsetting 
the rigged market for price-maintained goods to the detriment of organized 
retailers with a vested interest in noncompetitive distribution. From the 
standpoint of the public interest in revitalizing competitive forces, resale price 
maintenance is objectionable whatever group sponsors it. It deprives low-cost 
distributors of the competitive advantage of superior efficiency, and thereby 
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deprives consumers of their full share of the benefits from improved business 
organization and less costly merchandising methods. In many manufacturing 
industries it restricts opportunities for the launching of new enterprises, or 
the expansion of old ones, by fostering trivial differentiation of products, irra- 
tional choice of goods by consumers, and uneconomic allocation of resources.” 

Those interested in resale price maintenance often refer to the pricing 
practices of motorcar manufacturers as a justification for fair trade. It is 
evident, however, that rigid retail prices are impossible to enforce wherever 
there is a significant trade-in problem. In motors, in a sellers or buyers market 
the evaluation of the used car, the purchase of accessories and frequently out- 
right premiums of discounts provide the necessary leverage for competitive 
prices and consumer shopping for values. 

In the food trade, relatively few food products have been placed under 
minimum resale price contracts. This is due to the prevalence of giant super- 
food stores, of which there are over 15,000, the prominent place of retailers 
private brands and the fact that not for long can any food get too far out of 
line competitively for which there is a fairly acceptable substitute. 

Fair trade is a contradiction in a free enterprise society. If manufacturers 
are to tell retailers the minimum prices at which to sell products, what incentive 
is there for more efficient distribution? For more efficient retailing? In no case 
was a fair trade law ever enacted as the result of a request of any disinterested 
civic group. These laws did not come as the Sherman Act did, as a result of 
widespread public demand for the preservation and protection of the public 
against collusive pricing, horizontal and vertical. Resale price fixing, particu- 
larly during the present high inflationary period, is extremely harmful to living 
standards, and invariably results in sharply higher fixed prices on many branded 
items, drug, appliances, liquor, and any number of other branded goods. Had 
it not been for the press in Missouri, the St. Louis Chamber of Commerce, 
farm groups and various civic groups, those interested in enacting a fair trade 
law in Missouri would likely have succeeded in our State, as they did in 45 
others. Certainly the organized groups sponsoring fair trade laws tried often 
enough and hard enough, and I expect they may try again. For they may suffer 
any number of defeats, but need succeed only once. As one put it, during a 
period of high prices and low purchasing power of the dollar, it is rather difficult 
to force many families with Third Avenue incomes to pay Fifth Avenue prices. 
People do not regard themselves as lawbreakers merely because they are obliged 
to shop for the better values and better buys. There is no mystery that sur- 
rounds the rise of 200 discount houses in New York City that did an annual 
volume in branded appliances of over $450 million. The wonder is they did 
not arise sooner and grow faster. Neither should we be surprised at the sharp 
increase in the number of rack jobbers, moving drug items through super food 
stores; just as drugstores took tobacco business from tobacco stores and candy 
trade from confectionery stores. If the public likes one-stop, self-service shop- 
ping, day and night, for food, drug, meat, bakery, and other items, that is the 
way it most certainly will be. Lower cost dealers and manufacturers, and ra- 
tional buyers will find a method of circumventing artificial roadblocks to 


competition. 

Senator THurmonp. Our next witness is Mr. Hubbell. 

Will you come around, please. 

Mr. Hupseitt. Thank you. 

Senator Tuurmonp. If you wish to put your statement in the rec- 
ord, you may do so, and then say anything off the cuff. 

Mr. Hussety. That is correct. I have filed a statement and I am 


going to speak on the same subject, if I may. Shall I proceed? 
Senator THurmMoNp. You may proceed. 


STATEMENT OF JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS C0. 


Mr. Hussein. My name is John W. Hubbell. I am here as a sup- 
porter; I am a manufacturer; I have been with the Simmons Co., 
who make mattresses and other items of sleeping equipment; I have 


heen with them for 30 years. Currently, I am a vice president and a 
director. 
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Our company believes very ardently in fair trade for some items, 
but not necessarily for all items, nor are all of the items made by us 
fair traded. I might add by way of establishing my authority that I 
am a former chairman of the board of the Brand Names Foundation, 
I am currently president of the Executive Sales Club of New York, 
and I am vice president of the National Sales Executives, which is a 
worldwide organization of sales and marketing executives. 

Simmons Co. is a medium-sized company. It has 11 regional plants 
around the country. We are a company that has been in business for 
89 years, and like everybody else we are trying to get larger and we 
are here to testify because we feel that this proposition of fair trade 
is in the public interest, in the interest of retailers, and particularly 
small retailers, and is in the interest of manufacturers who have done 
research and who have established employment and who have a brand 
entitled to protection. 

It seems to me, Senator, that there has been a good deal of confusion 
about the impact of fair trade on the national retail price level. It 
is estimated that not more than 10 percent of the merchandise in this 
country has been fair traded and as such it doesn’t seem likely, as the 
opponents of fair trade suggest, that a national fair trade law, or any 
kind of fair trade laws, would seriously affect the total economy, 
unless you think that tails can wag the dogs. 

Our principal fair trade item is the Beautyrest mattress. The fair- 
traded price is $79.50. Nine years ago it was $69.50. I don’t think 
that it has been as inflationary as the economy asa whole. And as 
our exhibit A for fair trade, I don’t think it suggests that fair trading 
inflates retail prices. Simmons does not use fair trade as a panacea. 
Only a portion of our merchandise is fair traded, because fair trading 
doesn’t lend itself to all merchandise. It lends itself primarily to 
merchandise which is subject to standardization. 

Now my proposition is quite simple. I would like to refer to what 
Oliver Wendell Holmes said when he was on the Supreme Court: 

I cannot believe that in the long run the public will profit by this Court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus impair if not destroy the production and sale of articles which the 
public should be able to get. 

Then I would like to make one other quote, which is from Mark 
Twain, who says that— 

If a man goes into a store to buy a collar, he is pretty apt to come out with 


a collar, but if a woman goes into a store to buy a collar she is pretty apt to 
come out with— 


and this is Mark Twain— 


a new silk waist, a pair of gloves, several toilet articles, 10 yards of dress goods, 
some window curtains, a refrigerator, and what not. 

And it is on that bit of human behavior that the price cutter exploits 
his customer. 

He establishes a cut price on a few selected items of national repute 
or local repute, attracts traffic to his store, creates the impression that 
he is lower in all of his categories, and he starts a chain reaction which 
is not healthy for the public. He didn’t cut the price as a matter 
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of generosity or a matter of kindness. He cut the price to have some 
personal gain for himself and to create an impression that he sold 
everything lower, whereas he probably doesn’t sell everything lower. 

Now his competitors have to meet that price or be in the position 
of being seemingly higher in price, and they tend to meet that price. 
Well, then, there is no longer an advantage for the original price 
cutter, so he has to lower the price again, and as this process continues, 
the market and going price of the item is down to a point that it is 
unprofitable for the stores to sell it; and so then the real evil takes 
place, in that the public who goes into the store is sold away from the 
merchandise which was advertised at the cut prices because the store 
ean’t afford to sell it. 

This is particularly true of what are known as big-ticket items, 
furniture, mattresses, vacuum cleaners, and certain kinds of appli- 
ances, where the public goes to the store with the expectation that they 
are going to get some sales information. They expect a sales person 
in the store will tell them about the merchandise in an honorable way, 
but the salesman can’t do it if the store is trying to retard the sale of 
the article which it is unprofitable for them to sell. 

Now I will give you a specific. There is nothing abstract about 
this. There isa large discount house in New York that has been very 
conspicuous in this issue, and they advertise Beautyrest mattresses at 
cut prices. ‘They were not a customer of ours and people went to this 
discount house and reported to us that they were unable to buy the 
merchandise which the discounter offered at these very bargain prices, 
because when they got there the discounter was so vehement in his 
denunciation of the value of this product they decided maybe that was 
the wrong product to buy in the first place. We sent one of our 
employees over there with his wife, and after spending about 45 min- 
utes he was unable to buy the article. The store was unwilling to sell 
it, despite the fact that they had advertised and they insisted that they 
wouldn’t sell it because they could give them a much better bargain 
on something else. 

Well, this man went back, and after a long period of further argu- 
ment he finally was determined, and he bought the article—and that 
became a violation because this was not an article of our company, 
but this process which I am describing—and this is a thing which 
happens: It breeds sales misrepresentation, and when it comes to 
big-ticket items—I am talking about items of infrequent purchase, I 
am talking about items that the public doesn’t buy with any regu- 
larity—the public is looking for some sales information when they 
go to the store, but the store hasn’t clean hands if the product is so 
unprofitable that they don’t want to sell it. 

Now I say that the public cannot benefit from a system which breeds 
this sales misrepresentation. It is my belief that fair trade protects 
the public by protecting the public from the system which follows in 
the wake of the price cutting, which is the system which I have 
described. 

I think retailers benefit because they are not put at the mercy of an 
isolated retailer who is perfectly willing to destroy the price structure 
of a manufacturer for his own temporary benefit, and he in turn puts 
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every other retailer in an uncomfortable position of being seemingly 
overpriced. I think the only one that is hurt by the fair trade is the 
predatory price cutter who is willing to destroy the built-in values of 
the manufacturer’s brand which was fair traded. 

I say that when a manufacturer builds a good product and he adver- 
tises it, and he distributes it and he establishes a reputation for it and 
he services it, if necessary, his position should not be jeopardized by 
some opportunistic retailer who has no interest in the manufacturer’s 
good will and who is perfectly willing to abuse the reputation of the 
product for his own personal gain. 

A manufacturer cannot gain by overpricing his merchandise, nor 
can a manufacturer fair trade an item unless it is in free competition 
so that fair trade being restricted to a limited number of items in this 
country cannot seriously jeopardize the national level of retail prices, 
but it can protect the public and it can protect retailers and it can 
protect manufacturers from exploiters who are perfectly willing to 
‘apitalize on a price cut for their own advantage, regardless of what 
it does to the consuming public, other retailers, or the manufacturers, 
and, sir, that is the end, and I appreciate the extension of a minute. 

Senator Tuurmonp. Thank you very much, and your entire state- 
ment will go into the record. 

(The statement is as follows :) 


STATEMENT OF JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS Co. 


There is more to fair trade than meets the eye. It is like judging an iceberg 
by that part which is visibly exposed rather than the larger part of the iceberg, 
which is under the water. 

The opponents of fair trade have confused the general issue by overlooking 
the fact that fair trade is applicable to only about 10 percent of the merchandise 
sold at retail. All products do not lend themselves to fair trade. If there is an 
infinite variety of styles and fabries, or choices, it is probable that fair trade 
would not serve a useful purpose. If the article is a standardized article, fair 
trade might serve the mutual interests of the public, the retailer, and the manu- 
facturer. 

I intend to demonstrate the following facts: 

1. Fair trade protects the consumer from deceptive retail selling practices. 

2. Fair trade protects the retailer, and, particularly, the smaller retailer, 
from “sharp pricing” practices, which practices are not always in the public 
interest. 

3. Fair trade protects the manufacturer from individual retailers who are 
willing to destroy the manufacturer’s reputation for the retailers temporary 
advantage. 

There are benefits in fair trade for (1) consumers, (2) retailers, (3) manu- 
facturers. 

About the only loser in the fair trade system is the predatory price cutter who 
is deprived of the opportunity of using famous names as “loss leaders.” 

No retailer cuts a price as an act of kindness or as a matter of generosity. 
Retailers cut prices to attract trade. The store offers to sell an article below 
the “going price” to create in the consumer’s mind that this is a bargain price. 
And beyond that there is the hope that the consumer will believe that all of their 
prices are lower. The initial price cutter (of an item) enjoys a temporary 
advantage by leading the public to believe that he has lower prices generally 
(with the special price cut item as an example). Other stores are put in an 
unfavorable position unless they meet the price, which they are obliged to do 
to avoid the embarrassment of seeming to be overpriced on the famous article, 
and presumably on all other articles. Meeting the price establishes a new 
“going price” which will subsequently be cut for the same reason that the 
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original price was cut. This process will continue to a point where the mer- 
chandise is so unprofitable that the advantages in extra traffic do not offset 
the losses incurred. 

The retail price is now lowered to a point where many reputable dealers will 
be unwilling to sell the merchandise. This in itself can be undesirable for 
those consumers who have used the product, are satisfied with it, and would 
like to be able to buy it again. Availability of a product is a consumer service. 

This chain reaction is particularly important with retail stores that sell items 
regarded as “major” purchases. These are items frequently bought that repre- 
gent an investment, such as furniture, appliances, and other “big ticket” 
merchandise. 

In these cases, the sales person in the store is an important factor, because 
the consumer looks to sales people for honest and objective information about 
the merchandise that they are buying (particularly in reputable retail stores). 
A sales person will dissuade a customer from buying a cut price item because 
the store cannot afford to sell it at a loss. In discouraging the purchase, the 
sales person will make unfavorable and derogatory remarks directly, or in- 
directly, about the cut price item. Simultaneously, the sales person will make 
exaggerated and extravagant statements about a substitute product, although 
the substitute product was not considered as good before the competitive ‘loss 
leader’ item because unprofitable. This sales misrepresentation is a distinct 
disservice to the consuming public who expect and are entitled to fair play 
and honest representation of the true values of merchandise. In the long run, 
and short run, the consuming public cannot benefit from any system which 
preeds sales misrepresentation. Even an honorable store would be compelled to 
do everything possible to discourage the sale of a famous product which they 
are forced to sell at a loss. 

This chain of events is not theoretical. Our company has seen this work in 
this manner many times in non-fair-trade areas. There are many records 
where it has happened to other brands also. 

The late Justice Oliver Wendell Holmes of the U.S. Supreme Court had these 
words to say: 

“IT cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
own and thus, to impair, if not to destroy, the production and sale of articles 
which * * * the public should be able to get.” 

A case in point is a large discount house in New York which advertised the 
fact that they had Simmons Beautyrest mattresses at cut prices, despite the 
fact that they were not an authorized sales outlet for Simmons Co. Many 
consumers told us that our merchandise was maligned in this discount house. 
This was no surprise, because the store found it necessary to degrade our 
merchandise to avoid selling it. (It was difficult for them to get a supply on 
one hand, and they had to sell it at a loss on the other hand.) 

One of our employees and his wife went to this discount house as shoppers 
and were exposed to a tirade of untruths about the Beautyrest mattress. 
This discount house advertised the Beautyrest because they wanted to attract 
trade. They felt that they would be abie to cope with the situation by sales 
manipulation (polite word for misrepresentation). The store switched cus- 
tomers to an inferior product which the store could buy at a cheaper wholesale 
price. A fictitious price label on the cheaper mattress led the public to think 
that the mattress was worth $20 more than its real value. This inflated price 
label was a device to aid the “discounter.” 

These remarks about fair trading apply generally to the entire furniture 
business. Products which lend themselves to standardization, such as specific 
models of mattresses, can be fair traded. Other products such as tables, floor 
coverings, fabrics, and items which have a variety of styles, sizes, colors, wood 
finishes, etc. cannot be fair traded effectively. Stores that are compelled to 
take losses through price cutting on fair traded items turn to other items 
to offset the losses—even to the extent of overpricing the other items. 

Price cutting usually winds up with a cheapening of merchandise. In the 
first stage, there is a drive by retailers for a lower wholesale price to offset 
the reduced gross margin of profit. The lower wholesale price leads to a gen- 
eral cheapening by the manufacturer in the quality to meet the lower wholesale 
price. 
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Many manufacturers have substantial appropriations for research and develop. 
ment of new products. These manufacturers are disinclined to invest money 
in research if the products which are developed are going to be torpedoed by 
price cutters at the very outset. Our national economy is strengthened by the 
injection of new products and it is weakened when predatory price cutting ob- 
structs the natural development of markets for these new products. 

Honorable retailers are entitled to protection from other retailers who desire 
to exploit the maker’s brand and reputation for the purpose of leading con- 
sumers into thinking that they sell all merchandise at lower prices. If aq 
manufacturer establishes a fair trade price, and this is too high, he will be at 
a competitive disadvantage with other manufacturers who establish a lower 
price for their goods. In the final analysis, there is no reward for overpricing 
merchandise. 

This report, up to this point, has been focused on the consuming public and 
retailers and the desirability of protecting these two groups from predatory 
price cutters. 

The manufacturer is also entitled to protection. He is the one who provides 
employment of people. He has property rights based on his quality control, 
supervision, research, and the work he does to develop markets. 

A system which weakens the market for manufacturers is going to have 
unfavorable effects on the national economy. 

When a manufacturer builds a good product, advertises it, distributes it, 
establishes a reputation for it, services it, if necessary, his position should not 
be jeopardized by some opportunistic retailers who have no interest in the 
manufacturer’s good will and are perfectly willing to abuse it for the purposes 
of their own temporary gain. A manufacturer has property rights based on his 
product research, quality control, and distribution efforts. Morally and legally, 
he should be protected from the wiles of predatory price cutters whose sole in- 
terest is the development of their own business. 
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Senator THurmonp. We appreciate your presence here and your 
giving us the benefit of your testimony. 

Mr. Hussett. Thank you, sir. Thank you, also, for letting me 
testify, because I came from Chicago and I am going right back this 
minute. 

Senator THurmonp. Our next witness and last witness this after- 
noon is Father Robert J. McEwen. 

Now, for the benefit of the other witnesses here, there are two or 
three more that were supposed to be heard today. We will have to 
take you in the morning. I am going to have to leave here in just 
about 10 or 12 minutes, and unless some other member can chair the 
committee, we will have to stop. We are glad to have you, Father 
McEwen. Just have a seat. 


STATEMENT OF REV. ROBERT J. McEWEN, ASSOCIATE PROFESSOR 
OF ECONOMICS, BOSTON COLLEGE 


Father McEwen. Thank you, Senator. 

Senator THurmonp. If you have a long statement, we can put that 
in the record and then if there is anything additional, feel free to say 
that. 

Father McEwen. All right. I wrote a short statement this time, 
Senator, because I have already written three statements for fair trade 
hearings and I do not like to write statements repeating what was in 
a previous one. Therefore, I have made footnotes to the places in 
the previous hearings where the material can be found. 


Senator THurmonp. You are head of the economics department of 


Boston College ? 

Father McEwen. Yes. In the initial paragraph of this statement, 
I say that in this statement that I am representing myself as an indi- 
vidual and the Advisory Consumer Council of the Attorney General 


of Massachusetts as a group, and I have listed in the initial paragraph | 


a eR 


the membership of this advisory council to the Massachusetts attorney | 


general, Hon. Edward J. McCormack, Jr. 

In the footnoted references, my previous testimony has developed 
the conclusion, from my examination of the sources, that Christian 
philosophy and theology afford no justification for the type of price 
fixing contained in these fair trade laws. 

Senator Tuurmonp. Go right ahead. 

Father McEwen. There are several items I would offer for printing 
in the record in support of my position. 

Senator Tuurmonp. If there is no objection, we will permit their 
inclusion with your testimony. 

Father McEwen. One is a midyear report I gave on the activities 
of the Massachusetts Consumer Dousail, dealing in large measure 
with its position on fair trade. 

That is this particular statement here [indicating]. 

The second is an article which I published in the Jesuit social sci- 
ence magazine called “Social Order,” a reprint of which I will offer 
to the committee for inclusion with my statement. 

Senator Tuurmonp. You want this to go in the record? 

Father McEwen. The committee might find it useful. 
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Senator THurmMonb. Without objection, they will be incorporated 
in the record. (The article in Social Order will be incorporated by 
reference and will be on file with the committee.) 

(The news release is as follows :) 


[News release from office of attorney general] 
MIpYEAR REPORT ON THE STATE OF THE CONSUMER 


By Rey. Robert J. McEwen, 8.J., chairman,, advisory consumer council, 
May 26, 1959 


We take this opportunity to relate to the attorney general and to all the 
citizens of the Commonwealth what might be termed the “Midyear Economic 
Report” on the state of the consumer. Herewith we intend briefly to review 
the problems with which the consumer council has been involved. 

First problem: Six months and five days ago the attorney general’s consumer 
council held its first meeting. On that same date the Massachusetts Milk 
Commission raised and fixed retail prices for milk in the Boston area. This 
problem engaged the attention of the council for the next month. We found 
absolutely no necessity for retail price-fixing of milk and have urged the 
abolition of all such powers now fixed in the milk control commission. Un- 
fortunately, neither the courts, nor the Governor, nor the legislature has been 
able to provide the consumer with any relief thus far, even though many 
promises of “speedy relief” were made. We take this opportunity to pay tribute 
to the newspapers of Boston for the part they have played in keeping the con- 
sumer informed on this important issue. 

The second problem that engaged the attention of the council was that of 
fake bargain prices and misleading advertising. On February 3 of this year, 
in cooperation with the better business bureaus and other reputable business- 
men, a conference of interested parties was held in Boston to discuss ways and 
means of meeting the abuses incurred in advertising and pricing. Since that 
conference, the consumer council has received and investigated many consumer 
complaints in these areas. Several were solved by negotiation and several 
required court action. 

The next problem touched by the council was the question of so-called fair 
trade laws. These are in reality price-fixing devices. The council testified in 
favor of repeal of the present Massachusetts Fair Trade Act, and also testified 
against the proposed enactment of a Federal fair trade law which is now before 
the Congress. This is one of the worst examples of special-interest legislation 
and is a prime example of an anticonsumer measure. In the past such legisla- 
tion was passed because the general consumer was unaware of what was happen- 
ing. This time the lobby groups may not get away with it if the women’s 
organizations and the unions arouse themselves sufficiently to make known their 
position to the U.S. Senate and House. Here again, I must pay tribute to the 
very alert and courageous editorial campaign waged by the Boston papers on this 
subject. 

I have no hesitation in stating that this drive for retail price fixing through 
milk laws, and fair trade laws, presents probably the most serious threat to the 
consumer interest in the United States today. There is some hope, however, if 
the recent article against fair trade in the May issue of Red Book magazine 
is an indication, that information on this subject is finally getting through to 
the women of this country. For it was the women of Canada who banded 
together in a successful drive to repeal this same fair trade price-fixing law 
in Canada. 

Next, your eouncil has been observant of the transportation problem involved 
in the discontinuance of commuter trains. On that problem it is still working. 

Finally, a subcommittee of the council is preparing arguments for the council’s 
position in the case of the Edison rate increase which was recently requested. 
Hearings on this are scheduled to start June 1. 


Father McEwen. I have two other brief articles. One is an edi- 
torial in the Massachusetts “The Apothecary”—a drug magazine, 





which attacked the Boston Herald and myself for our position on 
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fair trade and I would like my answer which was printed in the subse- 
quent issue of the magazine to be included. 

Senator THurmonp. Without objection that will be incorporated 
in the record. 

(The articles referred to follow :) 


[From The Apothecary, March 1959] 


THE Boston HERALD CONTINUES ITS BITTER CRUSADE AGAINST FAIR TRADE AND 
THE SMALL BUSINESSMAN 


On Sunday, March 8, the Herald in an editorial again condemns fair trade, 
In its editorial it says, “The group seeking special legislation makes a loud 
noise; no one appears—ordinarily—to plead for the people as a whole. The 
entry of the consumers council into the arena at least balances the case.” 

We wonder if the Boston Herald knows that the Reverend Robert J. McEwen of 
Boston College and of the Advisory Consumer Council has been crusading against 
fair trade and with the assistance of the Boston Herald has received plenty of 
newspaper space. Father McEwen, who has developed a fanaticism against fair 
trade, has suddenly come up with crocodile tears for the small businessman. The 
Boston Herald immediately says, “Ditto,” as does the attorney general’s Advisory 
Consumer Council which is, in fact, dominated by the thinking of Father McEwen 
on this subject matter. We cannot blame the Boston Herald too critically for 
it has always represented big business. 

As for Father McEwen, he has allowed his textbook economics, probably 
written generations ago, to rule his mind instead of his heart. His economic 
philosophy would allow the small retailer to be wiped out by the merging big 
business corporations and the parasitical discounter and cut rater. Of course, 
the small businessman who supports the local charitable, educational, and re- 
ligious institutions must be allowed to die because Father McEwen believes in 
free enterprise and fair competition, overlooking the fact that there is such a 
thing as the abuse of free enterprise and abuse of free and fair competition, 
just as there is an abuse of free speech and an abuse of the free press by those 
who are critical and favor only one side of any situation. 

Retailers have been asking why they should sell the Boston Herald and thus 
promote the death of fair trade. So too, many retailers have been asking why 
they should support, in any way, manufacturers who have fair traded their 
products and then advertised them in a newspaper that condemns fair trade. 

Let the Herald continue its crusade against fair trade for it will indicate to 
the legislators what position they should take because they know that the 
Herald is the champion of big business as against the small businessman. Our 
legislators do not want Main Street dried up, nor do they want monopoly. 
They know what price cutting and loss-leader selling means to the small retailer 
who cannot match the action of the big businessman in selling merchandise 
without profit. They know that the small businessman without legislative 
protection will “go the way of all flesh.” They have seen what happens to their 
local retailers when the discount house and the price cutter go into action. 
They will not follow the thinking of Father McEwen or the crusading of the 
Boston Herald. 

The small retailer cannot understand the politics and the thinking of the 
Advisory Consumer Council of Attorney General McCormack’s office. We suggest 
to the attorney general that if this council does not represent his personal 
thinking on fair trade that he make this evident at once, for the Advisory Con- 
sumer Council, and Father McEwen, its directing force, are his babies and he 
may be compelled to suffer the political consequences of this situation. 

He must indicate his position on fair trade at once, so that the small business- 
man may know whether the attorney general of the Commonwealth is interested 
in the well-being of small merchants in Massachusetts. 
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FATHER MCEWEN DOESN’? BELIEVE IN FAIR TRADE 


Boston COLLEGE, DEPARTMENT OF ECONOMICS, 

Chestnut Hill, Mass., April 3, 1959. 
Epitor, THE APOTHECARY, 
Boston, Mass. 


Deak Six: I would like to comment on the remarks of Mr. Silverman in the 
March issue of your magazine. 

I am a little distressed that Mr. Silverman finds himself unable to attribute 
good faith to his opponents. To say that I have “suddenly come up with croco- 
dile tears for the small businessman” makes his remarks almost unworthy of 
my attention. I have consistently admitted and acknowledged that the profes- 
sional lobbyists of the drug associations were sincerely convinced that “fair 
trade” was good and necessary for their members. I resent the implication 
that I am not concerned about the fate of the small businessman. As a matter 
of fact, because I believe that “fair trade” is now doing more harm to the small 
businessman than is realized, I have consistently opposed such laws. 

My study of supermarkets has convinced me that they never would have in- 
vaded the drug field were it not for the high margin and fixed prices attached 
to those products. Is this invasion of their traditional field beneficial to the 
small businessman? Aren’t these high fixed margins, multiplied by the high 
turnover of supermarkets, giving the latter a tremendous profit advantage over 
their smaller competitors? 

Last month, before the House Commerce Committee in Washington, I urged 
the lawmakers, if they really wanted to help the small druggist, to attack the 
problem of obsolete and outmoded drugs with which the small merchant is 
frequently “stuck.” I suggested that the manufacturers be compelled in some 
fashion to redeem or repurchase such supplies which have been rendered almost 
worthless to the small druggist by the fast introduction of a so-called new model. 
This, in my eyes, is being a truer friend of the small businessman than are 
those who have led the small man to a blind faith in salvation through 
price fixing. 

The small druggist may wake up some day to realize that those trade associa- 
tion leaders who led them down the “fair trade” path have actually done them 
irreparable harm. A commonly heard remark in Washington last month was: 
“The druggists will rue the day that they got this ‘fair trade’ bill passed.” 
The public outery against so-called drug profiteering will hurt the small man 
and may shake the industry to its foundations. Sincere friends of the small 
druggist should be warning him of this smouldering resentment felt in wide- 
spread sections of the general public. 

Mr. Silverman was amused, apparently, that I should tell him that “fair trade” 
is socialistic and communistic. That thought is not particularly original with 
me. I refer Mr. Silverman to the following excerpt from the Whaley-Eaton 
Service’s American letter of March 21, 1959 (quoted by Senator Bennett in the 
Congressional Record of March 24, 1959 (p. 4529)). After mentioning the na- 
tional “fair trade” bill the letter says: “Business as a whole weakens itself 
against the onslaught of leftwing thinking when it plumps for fractional self- 
interest protections of this kind.” 

Finally, Mr. Silverman’s plea at the hearing that the legislators legislate 
“with their hearts instead of their minds” is the most fantastic piece of advice 
I have ever heard. It could, however, prove my point—that there is no intel- 
lectual justification for “fair trade”. 

Mr. Silverman’s references to abuses of free speech and abuses of a free press 
as justification for “fair trade’ must leave his readers a little bewildered. Be- 


cause of those abuses nobody has yet advocated the abolition of free speech or 
the abolition of the free press. 


Your truly, 
(Rev.) Ropert J. McEWEN, S8.J., Chairman. 
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Father McEwen. I have two clippings which, in view of today’s 
testimony, I think you might be interested in. One is a clipping 
from the May 22, 1959, issue of the New York Times reporting two 
new marks set by McKesson & Robbins—*Drug and Liquor Company 
Had Record Earnings and Sales in Fiscal Year.” 

I offer these as samples of the fact that at least this particular 
company that we heard from is not being badly hurt even in the 
current situation in which fair trade is not fully operative. 

Senator TuHurmonp. Without objection, it will be incorporated in 
the record. 

(The May 22, 1959, article follows :) 


{From the New York Times, May 22, 1959] 
Two New Marks Set spy McKEsson 
DRUG AND LIQUOR COMPANY HAD RECORD EARNINGS AND SALES IN FISCAL YEAR 


Record sales and earnings were achieved by McKesson & Robbins, Inc., in its 
fiscal year ended March 31, according to the preliminary unaudited report issued 
by George Van Gorder, chairman. 

Net income amounted to $10,804,609 after providing $11,661,364 for taxes. The 
earnings are equal to $5.68 a share on 1,901,523 shares outstanding. They com- 
pare with $9,877,258 or $5.28 a share on 1,868,846 shares cleared in the previous 
fiscal year when taxes took $11,299,751. 

Sales, which increased for the 20th consecutive year, were $613,985,639 com- 
pared with the $593,854,359 volume for the preceding fiscal year. 

For the quarter ended March 31 net income was $3,241,950 after providing 
$3,483,563 provision for taxes. The net is equivalent to $1.70 a share. It com- 
pares with $2,351,224 or $1.25 a share a year before. Net sales for the March 
quarter came to $153,421,972 against $143,108,947 a year earlier. 

The annual report will be distributed to stockholders about June 19, Mr. Van 
Gorder said. 

McKesson & Robbins is engaged principally in the wholesale drug business and 
it also distributes domestic wines and liquors. 

Father McEwen. The second thing, I call your attention to a little 
note in the January 21 issue of the New York Times, referring to the 
record set by new businesses formed in December of last year and the 
last 5 months. Just to give you the substance of it, it says: 

More new businesses blossomed forth in December than in any other month on 
record according to Dun & Bradstreet. 

I offer this because I do not want talk of failures alone to mislead 
the debate. Failures should be cast against the new formations of 
businesses. 

If failures rise and new formations rise, that is only to be expected 
and if new formations vastly outrun failures, then that is not too bada 
situation. Sol will leave the clipping for the record. 

Senator THurmonp. All right, it will be incorporated in the record. 

(The clipping referred to follows :) 


{From the New York Times, Jan. 21, 1959] 
SIDELIGHTS 
NEW BUSINESSES SET A RECORD 


More new businesses blossomed forth in December than in any other month on 
record, according to Dun & Bradstreet, Inc. That credit-reporting concern said 
that incorporations of new companies rose about 36 percent to 16,446 last month, 
from November’s figure of 12,090. The December formations were 20 percent 
above the previous record of 13,633 set in October 1958. 
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Owing to the high rate of incorporations in the last 5 months of 1958, the total 
for the year set a new record, too—150,286, compared with the previous high 
of 140,775 in 1956. 

Senator THurmonp. Are there any others now that you have? 

Father McEwen. No. 

Senator THurmonp. We will incorporate your entire statement and 
these editorials and other articles all in the record. 

Does that cover everything now, Father, that you want to bring to 
our attention ? 

Father McEwen. That is all that I want to insert. I just want to 
continue now, on what I wrote this time which is a very short state- 
ment. The burden of it is this: I think if you attempt to pass this 
law now, you are flying in the face of practically unanimous profes- 
sional opinion on the subject. This statement, therefore, brings it 
out in more detail. 

I liken it to an attempt to pass a prohibition law where you have no 
support from the general pe lic or the professional informed opinion 
on the subject, economic, legal, onlitiony I do not see any good that 
can come from sucha law. You will contribute to disrespect for law 
by the continued violations of it. 

You will clog the courts with unnecessary fair-trade cases so that 
other rights and wrongs of citizens will wait 3 or 4 years for atten- 
tion. You will waste an enormous amount of money. 

I understand one company had to spend at least a million dollars a 
year on legal and enforcement cost fees for prosecution of these 
things. You will be finally, in my eyes, jeopardizing the current 
inflation control move and the current necessity to control inflation 
because nothing that I have been able to study on this subject leads 
me to accept the implications that fair trade will hold prices down. 
If that is its theory, then I have been mistaken. The fact that some 
prices like one of these gentlemen testified 

Senator Trurmonp. Is it your opinion that this fair-trade price 
will run up prices to the consumer ? 

Father McEwen. I cannot understand why they want it if it will 
not keep prices up. They are against price cutting. They are 
against lowering of fixed margins. All of those things are reducing 
prices to the consumer. 

Senator Tuurmonp. You believe, then, it can have but one effect, 
to increase prices to consumers. 

Father McEwen. That is the only way that it could function. If 
it could function another way, I do not see why they are advocating 
it. It is an endeavor to fix prices and fix profit margins. 

Senator Tuurmonp. They have raised the point that the consumer 
might benefit temporarily, but then the big man would put the little 
man out of business and he would have a monopoly and run prices up. 

Father McEwen. That could only happen in a field like the steel 
industry where tremendous sums of money are involved in entering 
the business. 

If you drive me out as a little man and create a monopoly and raise 
our price, if it is not impossible to get into that business, another 
ittle man will come right along and set up beside you. 

After all, all of the discount houses started as little men. 








228 NATIONAL FAIR TRADE LEGISLATION—1959 


Schwegman testified he started with $5,000. I asked proponents, 
“Were you against him when he was a little man? Was it wrong to 
cut prices then?” 

Senator THurmonp. Do you know of any little men that survived 
to become big men ? 

Father McEwen. Survived? He started with $5,000. Mr. Fort, 
whom you will hear tomorrow, started as a little man and grew. 

Everyone starts small and grows big. I cannot see this emotional 
attack on bigness. That is my position on that particular point. 

Senator THurmonp. All right, sir. Is there anything else now? 

Father McEwen. Well, I do not know of anything else I can add 
to what is already on the record. 

Senator Tuurmonp. Well, thank you very much, Father. We are 
pleased to have you here and we appreciate the benefit of your 
testimony. 

Father McEwen. Thank you, Senator. 

May I adda word. I have listened most of the day and I am vastly 
impressed by the penetration and knowledge displayed by the ques- 
tioning from the committee members today and I just want that on 
the record. 

Senator THurmonp. Thank you. 

(The statement and articles submitted by Father McEwen follow:) 


STATEMENT PREPARED FOR U.S. SENATE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE IN HEARINGS ON FAIR TRADE 


Mr. Chairman, my name is Robert J. McEwen. I am an associate professor 
of economics and chairman of the department in the university at Boston Col- 
lege. In addition, I am the chairman of the Advisory Consumer Council to the 
attorney general of Massachusetts, the Honorable Edward J. McCormack, Jr. 
For the record, the membership of this Advisory Consumer Council is as follows: 
Mr. John Cort, Newspaper Guild; Dr. Virginia Galbraith, Mount Holyoke Col- 
lege; Prof. Philip Gamble, University of Massachusetts; Prof. Joseph Golemme, 
Northeastern University; Attorney John Graham, Northeastern University; 
Prof. James R. McPherson, Boston College; Mrs. Martha O’Neil, Teachers Fed- 
eration; Prof. Arnold M. Soloway, Harvard University; Prof. Colston Warne, 
Amherst College. I may say that our position on the question of fair trade is 
a unanimous one. 

In this statement today I am representing myself as an individual and the 
Advisory Consumer Council as a group. I shall not attempt to repeat what I 
have said on previous occasions. 

My previous testimony has shown that Christian philosophy and theology 
ean afford no justification for the type of legalized price fixing contained in these 
fair trade laws.’ 

THE DRIVE FOR SECURITY 


It is not surprising that people like security and hate competition, that 
is only human nature. Therefore, we can expect to see a parade of business 
groups in before Congress asking for this protection today, and another protec- 
tion tomorrow. 

The function of the Congress is not to give every group what it would like 
to have. The U.S. Senate has to be over and above all group interests—like 
a common father of all. The father is supposed to be wiser and more thought- 
ful and more farsighted than his children. The good father does not give in to 


2U.S. House of Representatives, Committee on Interstate and Foreign Commerce, hear- 
ings on fair trade bills, 85th Cong., 2d sess., Apr. 29, 30, May 1, 6, and 7, 1958. 

U.S. Senate, Select Committee on Small Business, hearings on discount house operations, 
85th Cong., 2d sess., June 23, 24, and 25, 1958. 

U.S. House of Representatives, Committee on Interstate and Foreign Commerce, hearings 
on fair trade bills, 86th Cong., Ist sess., Mar. 16, 17, 18, 19, 20, 23, 24, and 25, 1959. 
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every demand of his children. Either for their own good, or for the larger 
general good, he must often exercise his authority to refuse a request which is 
passionately demanded by the child. 


FUTURE OF THE U.S. ECONOMY 


In what direction, gentlemen, are you driving the U.S. economic system? I 
beg you to consider this question as a whole, of which this drive for fair 
trade laws is only one part. In how many other areas are you even now being 
asked to restrict competition, always in the name of humanitarian motives of 
love of the small man, or reverence for an orderly market, or outraged indigna- 
tion at some chiseler. Even now you are considering bills to curtail competi- 
tive pricing in the automobile distribution field. In my home State, and in many 
other areas including the Washington metropolitan area, the drive to eliminate 
retail price competition in fluid milk products has almost succeeded. Have you 
given enough thought to what the economic system will look like when all this 
eliminations of competition begin to take full effect? 


PRO AND CON 


The time has now come to speak bluntly on this issue. What reasons have you 
been given to support this demand for fair trade laws? 

1. You have received emotional demands from the interested business parties 
urging this form of protection for their particular business interests. 

2. You have heard also a host of unsupported generalizations about the vir- 
tues of fair trade and the vices of price-cutting which are backed by no intellec- 
tual or theoretical economic analysis. 

3. The main proponents of these laws are industries which are at the same 
time showing record breaking business profits and a record low rate of business 
failures. 

On the other hand, what have you to dissuade you from passing this legislation? 

1. You have the almost unanimous opinion of the educated and professional 
economic world—practically a thousand to one, that same professional economic 
world has constantly condemned this type of legislation. 

2. You have also against you the vast majority of informed legal opinion. 

3. Again, you have almost unanimous newspaper and magazine editorial op- 
position condemning this particular type of special-interest legislation as com- 
pletely un-American and completely foreign to the historic type of economic 
system that made this country great. 

4. You have also against you the almost unanimous opinion of all the agencies 
of Government that have any particular concern with this matter, beginning with 
the Council of Economie Advisers, the Department of State, the Department of 
Justice, the Department of Commerce, the Federal Trade Commission, and so on. 


CONSEQUENCES 


And what are the consequences if you enact this legislation? 

1. You will be repeating the major error of the Volstead Act and the pro- 
hibition legislation. For you will pass a law that has absolutely no support 
among the editorial, radio, and newspaper public-opinion formers of the Nation. 
You will pass a law that is denounced as iniquitous and as pressure-group 
legislation by practically the entire intellectual and academic profession. A 
large part of the legal profession will be out of sympathy with what you do. 
The consuming public will be out of sympathy with what you do, and will feel 
no compunction in violating or attempting to violate the provisions of these laws. 
To some extent, too, even those very businessmen who are asking you to pass 
these laws will admit, of course, in private with a sort of sheepish grin, that 
this is special interest and pressure legislation and that they pulled a “fast 
one” when they got it passed. 

In these circumstances, what possible good can come from your yielding to the 
demand for this law? It will increase general disrespect for law by adding 
to the books another enactment that has absolutely no public support. Both 
consumers, retailers, and businessmen will feel absolutely no guilt in violating 
the provisions of this law, and this breakdown of respect for law is one of the 
sad and lamentable consequences of the prohibition legislation which it took 
us many years to repair. 
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2. Furthermore, you will be striking another blow at what is left of the 
competitive economic system in the United States, and you will be embarrassing 
the U.S. representatives in negotiations with other countries wherein our official 
policy is to encourage freer and freer trade in the world. While our foreign 
representatives are taking this line, however, our domestic lawmaking body 
will be taking exactly the opposite, a restraint of competition and the promotion 
of a cartel philosophy. This inconsistency has not gone unnoticed and has 
eaused no little embarrassment in the past to our foreign representatives. That 
is partially why the Department of State is opposed to this legislation. 

3. From a domestic, economic point of view, you will be adding further sup- 
ports to already high prices when the whole national endeavor should be in the 
direction of lowering prices to combat inflation. 





[Mar. 3, 1959] 
STATES RIGHTS PUSHED FoR Farr TRADE BILL 
(By Robert Barr) 


WasHineton.—The House Interstate and Foreign Commerce Committee may 
put a States rights clause in a Federal fair trade bill to garner more support 
for the measure, it was learned yesterday. 

An informed source revealed fair trade proponents have been pressing such 
a plan upon key committee members. 

In essence, this States rights provision would make clear that any State would 
have an option to ignore the Federal fair trade bill, if it so desired. 

Thus, the source said, fair trade proponents hope to smooth the legislative 
path for the bill and cut the grounds out from under those Members of Congress 
who might charge the Federal fair trade bill was an invasion of State 
sovereignty. 

CLOSED-DOOR SESSIONS DUE 


The full committee shortly will schedule closed-door sessions to draft a modi- 
fied version of the Harris bill (H.R. 1253) and probably will be in executive 
session about 1 week, according to the source. 

The addition af a States rights clause would make the Federal fair trade 
bill resemble the old McGuire Act in that it would be a measure the States 
could accept or reject. 

As an enabling act, the Federal fair trade bill might not stir up southern 
Senators’ opposition, it was noted. 

Among other things, it would make it easier for the two powerful Texans, 
Speaker of the House Sam Rayburn, Democrat, of Texas, and the Senate Ma- 
jority Leader Lyndon Johnson, Democrat, of Texas, to pilot the measure 
through their respective chambers. 

Even as an enabling measure, the source noted, it would be better than the 
McGuire Act since it would not be hamstrung in its features involving notice 
to sellers of a manufacturer’s intent to use resale price maintenance policies, 


[From the Wall Street Journal, July 11, 1955] 
Court RuLEs Farr TRADE LAW IN SoutH CAROLINA IS UNCONSTITUTIONAL 


CotumsiA, 8.C.—South Carolina’s fair trade law was ruled unconstitutional 
in a case involving Westinghouse Electric Corp. and a local store. 

Richland County Judge Legare Bates said the act was in conflict with the 
Sherman Antitrust Act when it was passed in 1937. Later passage of the 
McGuire Act, permitting State fair trade acts, did not revive the constitutionality 
of the South Carolina measure, he said. An appeal from the ruling is expected. 

The suit was brought by Rogers Kent Co., a Columbia discount house which 
was selling Westinghouse appliances at less than the retail price set by the 
manufacturer. Allied with Westinghouse in the suit was the Colony Furniture 
Store, of Columbia. Colony and Westinghouse had signed a contract setting 
fixed retail prices and this contract was supposed to bind other retailers under 
the law. 
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According to Judge Bates, the South Carolina act not only was in conflict with 
the Antitrust Act, but also was discriminatory and offended the equal protection 
clause of the constitution. 

Westinghouse contended it was setting prices in order to protect its goodwill 
and trademark. The judge said: “I am unable to see any direct relationship 
petween goodwill and the maintenance of a fixed retail price.” 





Far TRADE Fient Is Far From ENpep 


MANUFACTURERS ARE WARNED THEY MUST NOT LET RETAILERS CARRY BRUNT 
OF THE BATTLE 


(By Gene Boyo) 


Neither fair trade nor price cutting would win a popularity contest among 
retailers but both rate high as subjects for debate. Probably many more 
heated words will have been spoken before the interrelated problems of both 
subjects are solved. But in the meantime, a few things have grown Clear. 

Most important is the fact that the success of fair trade depends squarely 
upon whether the manufacturer of fair traded goods cah keep them out of the 
hands of the price cutter. Failure to assure one-price offerings to the consumer 
will either relegate fair trade to the rubbish heap of unenforceable laws or 
bring about its repeal. 

Those who want fair trade recognize this. They didn’t regard as final 
victory the recent Supreme Court refusal to .review lower court decisions 
upholding fair trade, which seemingly ended attacks on its constitutionality. 
They regarded it, instead, as the winning of a skirmish and then alerted their 
troops to the bigger and more important battles ahead. 


MANUFACTURERS WARNED 


Maurice Mermey, Director of the Bureau of Education on Fair Trade, which 
has been spearheading the fight for the concept, welcomed the decision but 
then warned manufacturers that it was up to them to make fair trade work. 

John W. Anderson, president of the American Fair Trade Council, which 
also has been in the vanguard in the battle, at a recent conference of his group 
criticized manufacturers who preach but do not practice fair trade. 

It has become increasingly clear that poorly enforced fair trade has placed 
certain retailers at a disadvantage and has given others an edge in the fight 
for the consumer dollar. ‘Those who live up to the law find that their reputa- 
tion is threatened when the store down the block has the same goods at a 
lower price. The down-the-block price cutter has discovered that fair trade 
provides him with a handy measuring stick with which to beat out his theme 
of low prices. 

A number of things have happened as a result. Stores like J. L. Hudson in 
Detroit and the St. Louis department stores have disregarded fair trade where 
they found it not enforced. There is a growing feeling among merchants that 
they have a legal sanction for such action, but this has not yet been made 
clear. 

Study is now going on in Washington about a suggestion by Albert A. Carretta, 
former member of the Federal Trade Commission. Mr. Carretta holds that 
failure by manufacturers to enforce fixed prices for all retailers constitutes 
an unfair trade practice and as such is a violation of a section of the Federal 
Trade Commission Act. 

Should attorneys for retailers accept this idea, then action can be expected 
to force manufacturers to better police distribution on this basis. 


STORES WITHDRAW ITEMS 


Stores have stopped selling or showing fair trade items which are also 
price-cut items. In a recent survey by the National Retail Dry Goods Associa- 
tion, 11 percent of those answering said that they deemphasized such goods 
and a healthy 30 percent said they discontinued them. 
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The success or failure of fair trade in action will weigh heavily if, as widely 
expected, the Department of Justice introduces legislation in the coming session 
of Congress aimed at killing the McGuire Act and the Miller-Tydings Act, under 
which fair trade operates. 

At this moment most fair traders are confident that they have enough votes 
to keep the laws alive. The change of control from Republican to Democratic 
in both Houses worked to the benefit of the fair traders. This is so because 
committees important to fair trade will come under the chairmanship of men 
who in the past have been friendly to fair trade. 


SMALL BUSINESS BACKING 


Representative Wright Patman, Democrat, of Texas, is expected to head 
the House Select Committee on Small Business and Senator John J. Sparkman, 
Democrat, of Alabama, will head the same committee in the Senate. Both were 
strong proponents of fair trade in 1952 on the grounds that it benefited the 
small businessman. 

Representative Percy Priest, Democrat, of Tennessee, who is now slated to 
be chairman of the House Interstate and Foreign Commerce Committee, headed a 
subcommittee in 1952 which held hearings on fair trade and came out strongly 
in its favor. 

The anti-fair-traders will be fighting the concept of States rights which, 
following the Supreme Court’s decision on segregation, will be more important 
than ever to all legislators from Southern States. One of the potent arguments 
in favor of both the McGuire and Miller-Tydings Acts is that they are laws 
which merely permit States to pass fair trade legislation. The final step is up 
to each State. 

Moreover, the groups which traditionally have fought fair trade in the past, 
such as farm organizations and unions, will have other issues which require 
their attention before the next Congress. There is a feeling among fair traders 
that they won’t be able to mount a full-seale attack on the fixed price concept. 

The strongest point in their favor, according to proponents of the existing 
law, is that the 1952 vote cut across party lines, so the coming debate won't 
be a party issue. Moreover, they recall that the bill passed overwhelmingly in 
the face of a threatened Presidential veto. 

Fair trade manufacturers are also confident that the concept is basically 
sound and that it will win out. Robert O. Thomas, legal counsel for W.A. 
Sheaffer Pen Co. in Fort Madison, Iowa, predicted that Congress would do 
nothing to change the law. 

SURVIVAL THREATENED 


Melvin Bissel 3d, vice president of Bissell Carpet Sweeper Co., Grand Rapids, | 


said the death of fair trade would threaten the survival of the legitimate 
retailer. 

H. Van Zell, general counsel for Sunbeam Corp., saw retailing concentrated in 
fewer and fewer hands if fair trade were destroyed. 

Fair traders have come to recognize that, if evidence piles up that the concept 
doesn’t work in practice, then chances for favorable congressional action 
diminishes. Their aim is to alert manufacturers to tighten distribution. 

Mr. Mermey, in a speech last week, noted that fair trade faced a crucial 
battle in the months ahead. Mr. Anderson thought that fair trade’s current 


position was so precarious that he canceled the usual open meeting held each | 
year by his group and held instead a closed meeting where straight-from-the | 


shoulder talk would not be inhibited. 





[From the Post, June 2, 1958] 
Missouri WAnNtsS NONE oF IT 


With House passage of a fair-trade bill reported almost certain, Missouri 
risks being forced under price-fixing legislation it has successfully avoided for 
25 years. 

Despite warnings against it by the Justice, Agriculture, and Commerce De 
partments and the Federal Trade Commission, the House is reported to favor 
by an overwhelming margin the fair-trade bill sponsored by Representative 
Oren Harris of Arkansas, 
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In the Senate, the picture is not helped by the fact that Senator Humphrey 
of Minnesota, an ardent advocate of fair-trade legislation, is chairman of the 
small business subcommittee which will conduct hearings on the measure 
June 23-25. 

Fair-trade laws permit manufacturers to fix prices on trademarked products, 
despite the antitrust laws, which outlaw price fixing. What is more, they 
impose penalties on retailers for violation. The Harris bill outdoes all its 
predecessors by letting manufacturers act without the least consent by retailers, 
and by forcing the system on States whose legislatures have rejected it. 

As the Justice Department warned the House, this would “drastically change 
the basic concepts of our basic economy.” 

It would raise prices substantially at a time when inflation is already a 
problem. 

It would close some stores, principally the discount houses, and throw people 
out of work although business recession and unemployment are already vexing 
the Nation. 

It would damage retailers by preventing them from getting rid of excess 
inventories by reducing prices. 


Fair-trade laws have always been unfair. At the present they would also be 
dangerous folly. 


[From St. Louis Globe-Democrat, June 3, 1959] 
Back AGAIN, Farr TRADE SLEEPER! 


Set back on his legislative heels last year, when he tried to maneuver a so- 
ealled fair trade measure through Congress, Representative Oren Harris of 
Arkansas is nothing daunted. No sooner was the new House hopper opened 
than he slipped in another fair trade bill. 

Possibly he hoped it might become a sleeper, as a like proposal almost did last 
year—until outcry arose, and it was properly smothered. The measure is an 
economic atrocity, reportedly sired by the 36,000-member retail druggists 
organization. 

An identical bill has been sponsored in the Senate by Senators Humphrey of 
Minnesota and Proxmire of Wisconsin. Hearings have been set for this measure 
on June 15 and 16, when Prof. Joseph M. Klamon of Washington University 
will appear in behalf of the Consumers Federation of St. Louis and St. Louis 
County, opposing the scheme. 

The Harris legislation seeks to establish minimum retail prices on all mer- 
chandise except perishable foods. That means it would compel retailers to sell 
at prices fixed by manufacturers, under pain of Federal reprisal. 

This is an arrogant scheme for making consumers pay high prices under whip 
of Federal law! Such an act would be a violation of free enterprise and com- 
petition, a straitjacket for the economy. It would be sharply inflationary in a 
period when inflation is a grave peril. 

The Department of Justice says this kind of law would shoot prices up 28 
percent on fair-trade items! This would be rank cartelization. 

What Mr. Harris wants is to shunt onto Uncle Sam practices which States are 
fast junking, because they have found them unjust. It would be a price-fixing 
statute enforced upon all 50 States! 

Only Missouri, Texas, Vermont, and the District of Columbia have stanchly 
refused to enact State fair-trade laws. But 18 States in recent years have 
repudiated such statutes. With fair trade price fixing being discarded over 
much of the land, retail protectionists are trying to foist their dead horse upon 
Washington and slip the Harris measure to passage. 

This is a bill against the public interests. It should be killed outright. It 


will be if the public and Congress are alerted to its existence, its injustice and 
danger. 


[From St. Louis Globe-Democrat, May 31, 1958] 
PREPOSTEROUS FAIR TRADE SCHEME 


Legislation for establishment of a national fair trade law has been proposed 
in Congress by Representative Oren Harris of Arkansas. It would permit every 


national manufacturer to set retail prices for his products and provide tough 
enforcement penalties. 
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This is as wrong and dangerous a piece of economic hugger-mugger as has been 
dumped into the Capitol hopper this season. 

The measure has received secant attention. But it is reported likely to pass the 
House. It isa preposterous scheme that should be summarily killed. 

The die-hard lobby for misnamed fair trade would buttress its crumbling drive 
for fixed prices by a Federal act, when the so-called fair trade statutes are falling 
by the wayside like wind-blown cards. 

Fortunately, Missouri has had no fair trade law. But through the years 45 
States enacted such measures. Recently this system of price protection has been 
heading for fast collapse. 

Fourteen State courts have decreed their own State laws unconstitutional, 
Large manufacturers, such as General Electric, have abandoned any effort to 
enforce fair trade practices. 

It would be grossly unjust to the buying public and inimical for the economy 
to tolerate passage of the Harris proposal. 

It would use Federal law to clobber price competition and prostitute free enter- 
prise. It would clout initiative of merchants. Above all, it would freeze high 
prices consumers have to pay under penalty of Federal crackdown. 

The Harris. legislation would allow manufacturers to fix minimum retail 
prices simply by edict. Old State laws at least required some consent of retailers, 
It would enable manufacturers, if a substantial part of their output crossed State 
lines, to fix prices for the whole Nation. It would alter part of the Sherman anti- 
trust law to bar prosecution for all such price-fixing. And it would provide right 
of Federal or State court injunction to punish undercutting the set prices. 

The Justice Department has protested the bill in a letter to Representative 
Harris. So should every consumer group, progressive merchants, and individual 
buyers. 

Obvious results of this special interest legislation would be to wipe out price 
competition in nationally distributed manufacturers’ products, smash the busi- 
ness of discount houses, further distress appliance sales, suppress competition— 
the safeguard and life of trade—both in manufacturing and at almost all levels 
of distribution. 

The frank purpose of the bill is to wipe out competition. 

The cost of living would rise sharply as a consequence of such an act. A Fed- 
eral Antitrust Division survey 4 years ago showed drug and appliance prices 
were approximately 28 percent higher in fair trade areas than in localities where 
prices were not fixed. 

The Harris measure for a national fair trade law belies its name tag. It is 
most unfair, a noose around competition, a boost for inflation, an invidious blow 
to the consuming public. 


Senator Tuurmonp. Now I have to leave. Senator Scott is going 
to be here in a few minutes and he will continue the hearings for three 
additional witnesses, I believe. Are they here ? 

Call their names again. 

Mr. Grinstern. Albert Fritz. 

Mr. Frirz. I will be here tomorrow. 

Senator Tuurmonp. We have a full witness list tomorrow. 

We better get you in today. 

Mr. Grinsrern. Mr. Joseph Fleischaker. 

Mr. Fietscuaker. Here. 

Senator THurMonp. Senator Scott will be here ina moment. If you 
could put your statements in the record and then comment, I am sure 
that wioitid be helpful. I do not know how long he will stay but I am 


sure he will stay as long as he can. 
Senator Scorr. Mr. Albert ©. Fritz. Go right ahead, Mr. Fritz. 
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STATEMENT OF ALBERT C. FRITZ, SECRETARY, INDIANAPOLIS 
ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Frirz. First of all I wish to express my appreciation—and 
this is a short statement, seven pages double spaced—for the courtesy 
of appearing before your committee. 

My name is Albert C. Fritz and I am in my 34th year as secretary 
of the Indianapolis Association of Retail Druggists. I am also a past 

resident of the National Association of Retail Druggists. For the 
past 40 years I have operated drug stores in the city of Indianapolis. 

In 1937 we introduced in the Indiana Assembly what became known 
as a fair trade bill. In gathering evidence which would help us to 
pass the legislation we made a survey of accounts carried by whole- 
sale drug houses in the State of Indiana. I wish to point out that this 
survey did not include all of the wholesale drug houses in the State, 
but did include those doing the largest portion of business with retail 
druggists. We had a situation of severe price cutting going on for 
some time, and we were interested in finding out what had happened 
to the credit standing of the druggists of the State because of the 
cutthroat competition existing at that time. We found that 28 per- 
cent of the stores serviced by these wholesalers were on a strict ¢.o.d. 
basis. In other words, they had used up all their credit and were on 
the verge of bankruptcy. 

This bill passed the 1937 session in the house without a dissenting 
vote. If my memory serves me correctly there were either four or five 
dissenting votes in the senate. The Governor signed the bill and it 
became operative on July 1, 1937. This legislation was effective in 
the State of Indiana from 1937 until 1957. During that time there 
was a great improvement in the status of small businessmen in the 
State. On the Ist day of January 1957, according to the records of 
Mooney-Mueller-Ward Co. and Kiefer-Steward Co., the percentage of 
retail druggist on c.o.d. in the State of Indiana had decreased to 8 to 
10 percent. 

The first thought that might come to mind would be that the con- 
sumer had to pay the freight. According to all surveys made this 
was simply not the case. While it is true that the large operator was 
no longer in a position to use the manufacturer’s trademark to his 
own advantage in selling merchandise, often below cost, the net. result 
was that the small retailer increased his volume because he was able 
to meet the price of the large distributor. 

I also wish to point out the fact that in a survey made by Eli Lilly 
& Co. the overall price on drug products in States operating on 
fair trade and in non-fair-trade States was so close that. it had to be 
figured in decimals. 

In 1957 the Indiana Supreme Court held an Indiana fair trade 
law unconstitutional. 

I might state there that they did not find the law itself unconsti- 
tutional; they found the nonsigner clause in the law unconstitutional. 
Since that time 18 drugstores in Marion County, which includes the 
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city of Indianapolis, have been forced to close their doors. Man 
items are being sold at cost and many items are being sold below cost, 
In my own case the loss of fair trade has been a serious factor in our 
operation. As a matter of fact, as late as a few months ago the 
Department of Internal Revenue had a representative call on me to 
explain why our gross profit margin was not larger than it showed 
on our tax return. I am happy to state that we did not have much 
trouble showing this representative exactly why this condition pre- 
vailed. When we showed him item after item which was being sold 
at a cost much below our percentage of overhead he readily saw why 
our picture wasn’t too bright. 

In my own operation we could be considered as a medium between 
the small- and medium-size operation. At one time we operated 
four stores. However, a few years ago we sold two of these stores, 
At the present time we are operating two stores. I happen to have a 
good credit rating, and for that reason I do buy a large part of our 
requirements direct from the manufacturer. This means that on a 
goodly percentage of our purchases we have an advantage over the 
smaller retailers of 15 percent, but in spite of this fact our gross profit 
margin last year was between 26 and 27 percent. 

So much for my own experience in fair trade. There are several 
things that I would like to point out to the committee regarding the 
national picture. First, that fair trade is not mandatory. It is up 
to each individual manufacturer whether or not he wishes to place 
his product under fair trade laws. You know, and I know, that any 
manufacturer who manufactures a toothpaste, a shaving cream, or 
any other product certainly wishes that product to be available to the 
consumer at the least possible price consistent with good business 
»yractice. Second, it is the absence of fair trade, and not fair trade 
itself that causes a monopoly. It is easy enough for a giant corpora- 
tion to move into county seat towns and, not because of efficient man- 
agement, but because of the capital behind them can destroy the small 
business places in the community, after which they can place any 
price on merchandise they see fit. If this isn’t creating monopoly I 
do not know what it is. 

Third, I wish to call your attention to the fact that indiscriminate 
price cutting is harmful to the owner of a trademark. I can point 
out to you a specific instance. Lilly insulin is used in Indianapolis, 
and is being used in Indianapolis, as a loss-leader. Since we were 
not in a position to meet this competition, it became necessary for 
us to stock a competitive brand. If we did not meet the prevailing 
price of Lilly insulin we would be termed as robbers by our clientele. 
By discontinuing it entirely we could at least tell the customer they 
could buy the brand we sell at the price quoted in the papers. 

Before I left Indianapolis I obtained the following figures from the 
files of the Indiana Board of Pharmacy. Crawford County, with a 
population of 9,289, does not have a drugstore; Switzerland County, 
with a population of 7,599, has 1 drugstore; Warren County, with a 
population of 8,535, has 1 drugstore; and Harrison County, with a 
population of 17,858, has 2 drugstores. I submit to you that the 

icture on Main Street is changing, and is changing rapidly. [If it 
is allowed to go on as the conditions are at the present time it does 
not take a great deal of imagination to visualize what is going to hap- 
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n. The small businessman is simply out of business. After it is 
too late the Government will undoubtedly try to do something as 
they are trying to do at the present time in breaking up gigantic in- 
dustries. 

In the recent session of the Indiana Legislature which has just 
adjourned, a fair-trade bill was introduced. Incidentally, this bill 
was not introduced by the retail drug industry, but we did back the 
legislation once it was assigned to a committee. This bill passed the 
Indiana House on a vote of 64 to 32 and was then sent to the senate. 
In the senate it was assigned by the Lieutenant Governor to the com- 
mittee on printing, which to my knowledge has not met in 4 or 5 

ears. We, of course, knew that this was the death knell of this 
egislation unless we could have it reassigned. We were successful 
in having the bill reassigned to the committee on corporations. After 
some difficulty we finally managed to have a public hearing on the 
bill. The committee held a public hearing on Monday, March 2, in 
the senate chamber of the state house in Indianapolis. One of the 
largest crowds during any hearing of the sessions was in attendance. 
The only opposition to the bill came from an association calling 
themselves Association for Free Enterprise, consisting of 15 members. 
The question was asked by a member of the committee as to how many 
members they represented, and 15 was their answer. After the hear- 
ing, the committee voted to report the bill to the floor without recom- 
mendation. When the bill came up on the second reading a motion 
was made to recommit to committee. This motion was voted down 
and this bill was passed on second reading with amendment. When 
the legislation came up for final action there were only eight Senate 
votes in opposition. The bill then went to the Governor for his signa- 
ture. Hundreds of letters and telegrams flooded the Governor’s of- 
fice asking him to sign House bill 5. However, I have been reliably in- 
formed that only a few telegrams opposed the bill. Naturally, the 
newspapers had editorials and first-page articles in opposition. After 
some delay the Governor vetoed the bill and made the following state- 
ment at that time, “The fair-trade bill would have required a small 
army of State government employees to enforce the law.” This 
statement shows conclusively that he not only did not understand the 
bill, but it also shows that he could not have read the bill since it 
would not have required the time of any State employee to enforce the 
provisions of the State fair-trade act. 

Five years ago there was formed within the framework of the Na- 
tional Association of Retail Druggists what became known as the 
John W. Dargavel Foundation. The objectives of this foundation 
are threefold. First, to aid students in pharmacy to obtain an edu- 
cation. Second, to be of assistance to retail druggists in case of floods, 
cyclones, or other acts of God which would normally be uninsurable. 
Third, to help individuals in dire need because of sickness, accidents, 
or other causes. Since the formation of this foundation we have 
made close to 300 loans to pharmacy students. These loans are made 
without interest and are repayable to the foundation in small monthly 
payments after graduation from college. On a number of occasions 
we have been able to assist druggists to reestablish their business 
because of floods, cyclones, and so forth. We have also had quite a 
number of cases in which we have been able to be of assistance to men 
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in the retail drug business because of serious illness over a prolonged 
period of time. 

At the time the foundation started we asked everyone in the retail 
drug industry to make a contribution to this cause. The net amount. 
received from any discount house or any predatory price cutter has 
been exactly nothing. They have contributed not a dime. My only 
reason for bringing this out is to point out what happens when the 
small independent retailer is forced into bankruptcy. He is and has 
always been the backbone of our economy and the backbone of any 
civic or charitable organization. 

It is not our intention to ask the Congress of the United States to 
subsidize inefficient operation, but we do point out the fact that it is 
impossible for the small retailer to meet competition that is based 
not on an efficient operation, but upon the size of the bank account of 
the discount operator. If the large operator who sees fit to use the 
trademark of a major manufacturer is really interested in the welfare 
of the consumer, and if he really wants to save money for the con- 
sumer, then why is it that the retail price of these operators is based 
solely on the competitive condition in which a particular store hap- 
pens to be located? Why is it that the firm operating a number of 
stores will have one price in one store but yet another price in a store 
where they are anxious to get rid of excess competition so that they 
may have a free field after the competition is put out of business? 

Before leaving Indianapolis I made a visit to Kiefer-Stewart Drug 
Co. of Indianapolis which is the largest wholesale drug house in the 
State of Indiana. On January 1, 1957, the accounts of this large 
organization showed a collection period of 31.5 days. In other words 
the retailers were taking 31.5 days from the date of delivery to pay 
their bills. Shortly after this time the fair-trade law in Indiana was 
declared unconstitutional. The consequence was that on January 1, 
1958, the day of payment had increased to 38.3, and on January 1, 
1959, to 38.73. In other words it is taking the retailers in the State 
of Indiana approximately 20 percent more time to pay their supplier 
than it did on January 1, 1957. 

We have another wholesale house in Indianapolis, namely, Mooney- 
Mueller-Ward Co. Their system of bookkeeping seems to be a little 
different from Keifer-Stewart Co. However, I obtained the follow- 
ing information from them. This firm on December 31, 1957, had 
182 accounts which were delinquent. On December 31, 1958, they 
had 175 accounts which were delinquent. However, while figures in 
1958 show a decrease of seven over 1957, the amount of the delinquency 
as of December 31, 1958, was $63,000 greater than the figure of 1957. 
Breaking down this to a percentage figure of the drugstores served 
by this firm, it shows a percentage of 15 percent delinquency, which, 
according to them, is a very high figure. I submit, gentlemen, that 
this is simply a process of slow strangulation. There can be no ques- 
tion as to the cause. 

We, as independent retailers, as I stated before, are not asking for 
an umbrella over inefficient operation. However, I do wish to point 
out that it is impossible, as you gentlemen know, to sell merchandise at 
a loss and still stay in business. I have with me for your perusal a 
number of ads taken from Indianapolis papers. I call your attention 
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to a number ot items which I could make very extensive if I wanted 
to take up the time of this committee, but I am only going to pick a few 
to illustrate what I am trying to point out. 

Ban deodorant, as you know, is made by Bristol-Myers. It costs the 
small retailer buying through the jobber 67 cents, yet it is being ad- 
vertised at 59 cents. Doan’s kidney pills cost the retailer 60 cents but 
are being sold at 51 cents. Crest toothpaste costs the retailer 42 cents 
but is being sold for 37 cents. Tampax costs the retailer 30 cents and 
is being sold for 29 cents. Bengay costs the retailer 67 cents and is 
being sold for 39 cents. Pepto-Bismol costs the retailer $1.13 and is 
being sold for 72 cents. I could go on and pick out hundreds of items 
showing the same percentage of loss so far as the small retailer is 
concerned. 

It seems to me that the decision of Congress is very simple. It is 
a question as to whether or not we wish to bring our entire economy 
into the hands of a few or whether we want the small independent re- 
tailers in the Nation, not only in the drug business, but in every line of 
endeavor, to remain in businuess. If the conditions prevailing today 
are allowed to go on it won't be too many years until Congress or the 
Department of Justice will be trying to undo the harm after it is too 
late. We have instances of it at the present time where the Gov- 
ernment is trying through antitrust action to break up giant corpora- 
tions. It seems to me foolish to allow the situation to go on as it is at 
the present time. 

Again I wish to thank the committee for the courtesy of allowing 
me to appear. 

Senator Scorr. Thank you very much, Mr. Fritz. 

It has been a long time since, at the age of 13, I used to open the 
drugstore at 6 in the morning. I know how long your hours are and 
how hard it is to make a profit. I have had the pleasure of talking 
before many organizations of retail druggists and I know and admire 
Mr. Dargavel. I have known him for some years. I think what your 
foundation is doing is extremely commendable. 

Mr. Frirz. Thank you. Initially we have raised a half million 
dollars. 

Senator Scorr. Lam delighted to hear that. 

Mr. Frirz. There is one more thing that I would like the privilege 
of putting in the record. Now you gentlemen, of course, know that 
fair trade is not a popular topic of any of the metropolitan papers 
because the more price wars you get into the more advertising they 
get but I just wondered how they feel about their own business when 
somebody starts to cut. 

Recently the three Indianapolis newspapers went on a basis of no 
returns which no longer gave them control. Before that, when they 
were still returnable, they could tell you what to do. 

But I have letters here along with bills where these two druggists— 
as I said I am secretary of the local organization, I get these com- 

laints—these two druggists on the Sunday paper were selling them 
or 15 cents. They were supposed to be 20 and the papers have cut 
down the papers that they send them from 40 to 10 and according to 
— gentlemen, they tell them why, it is interfering with their home 
elivery. 
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So, when you do it to their product, they do not like it. 

Senator Scorr. As you know, I have had a lot of familiarity with 
fair trade legislation. When I was a Member of the House, the sub- 
committee over there was active in taking testimony in connection 
with the bills that came before us. 

As at least one member of the committee I have considerable famili- 
arity with the problems and a great deal of sympathy for them. We 
have no other questions, Mr. Fritz, and thank you very much for 
appearing. 

Mr. Frirz. Thank you. 

Senator Scorr. We are sorry that you had to wait so late. 

(The matter referred to is as follows :) 

DELBO DRUGS, 
Indianapolis, Ind. 


Mr. ALBERT C, FRITz, 
Indianapolis, Ind. 

DEAR Mr. Fritz: My normal quota for Indianapolis Sunday Stars varies from 
35 to 50 for each Sunday for the last year. On the 25th of May the paper's 
representative, a Mr. Tom England, told me that my quota of papers would be 
reduced to 10 beeause of “you know what.’ He did not specifically tell me 
it was due to our low prices but left no doubt in my mind why it was being 
done. He did state that it was hurting their home delivery sales. 

I have enclosed invoices for the last few weeks and including the one for 
June 1, 1959 which shows 10 papers only. 

Hope this is of some help. 

JOHN L, DELBAUVE. 
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EMERSON PHARMACY, 
m Indianapolis, Ind., June 2, 1958. 
3 | INDIANAPOLIS ASSOCIATION OF RETAIL DRUGGISTS, 
=e | Indianapolis, Ind. 

Dear Mr. Fritz: I ran a special for a period of 2 weeks selling the daily news- 
papers of Indianapolis for 5 cents and the Sunday Star for 15 cents and Sun- 
day Times for 8 cents. Now I find that the Indianapolis Star has sliced away 
my quota from 23 and 24 to 10 Stars as you can see by the invoices. Mrs. 
Cammack was informed just this morning that the Times driver is to cut off 
the daily Times. I cannot see why I cannot run specials on newspapers as well 
as any other article in my store as I read in their papers other items being cut 
by other stores. I also read in their editorial that fixed prices are unlawful 
, and should not be allowed. So why should newspapers be any exception? 
> Your truly, 

Jer E. CAMMAGCK, 
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Senator Scorr. Mr. Waterman. 

Mr, Waterman. Thank you, Mr. Chairman. 

Senator Scorr. You may proceed with any remarks that you care 
to make and we will incorporate your statement in full in the record, 


STATEMENT OF R. LEE WATERMAN, CORNING GLASS WORKS, 
CORNING, N.Y. 


Mr. WarTerMAN. J am R. Lee Waterman. I am from Corning, N.Y. 
I am with Corning Glass Works in charge of their consumer products 
division. 

I have submitted a statement for the record and will not read it at 
this time. 

I would like to emphasize a few points which I made in the memo- 
randum which I think have been touched on today. 

There seems to be pretty completely overlooked the fact that there 
are other major factors determining the price to consumers than com- 
petition at the retail level. 

In our industry particularly the price is influenced more by the vol- 
ume of manufacture than anything that happens in the distribution 
process. 

We are selling a line of products today at a price which is lower 
than it was 25 years ago which has been made possible only by a con- 
tinuously expanding distribution which has made possible larger and 
larger and more efficient production units. 

Part of that equation is making certain that the product is carried 
by independent retailers in every neighborhood in the country. For 
that we feel that we need some opportunity to control distribution and 
we are, therefore, very much interested in anything which states that 
we have a continuing interest in the brand after it has moved into dis- 
tribution because, unless we can assure the neighborhood retailer that 
he can depend on us for an orderly situation, we have no reason to 
expect that he is going to continue to carry and sell our products, as I 
believe one of the previous witnesses testified and that destroys the 
foundation on which the economy of our method of manufacture and 
distribution is built. 

The second point I would like to emphasize: There seems to be as- 
sumptions that all sorts of dire things would happen under fair trade. 
We today have fair trade operating in a considerable number of States 
and I think it would be certainly wise to put into the record that almost 
none of the things we seem to fear have happened in New York, 
in Pennsylvania, in New Jersey, Illinois, and the other States which 
have a valid fair trade situation. 

The question is raised as to why the Federal Government should be 
concerned with this particular subject. Actually the thing which has 
brought into focus the need for this has been in a sense intervention 
by Federal authorities, the most recent one being a court decision that 
a sale by mail need not conform with the laws of the State into which 
the goods are shipped. 

Therefore, we, as a manufacturer who are concerned with control- 
ling the distribution of our brand feel that we are in a weaker position 
today than we have been in prior years to do something about it. 
Therefore, we feel that Federal action is indicated in this particular 
matter. 
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The fourth point and final point is there has been a great deal of 
discussion as to whether the small retailer is or is not benefited or hurt 
byfairtrade. aa 

Actually, I think it has been well demonstrated in history that the 
small independent retailer is not hurt by large combines, the chains, so 
long as he has national branded merchandise that he can handle profit- 
ably and this has been continuously true. 

he larger chains such as Montgomery Ward, Sears Roebuck, and 
Woolworth have not fundamentally attacked in terms of cutting price 
on the national branded lines that are his backbone. 

The more recent development under which so-called discounters 
have been able to appropriate parts of the line and by advertising that 
because of greater economies, they can sell those from 25 to 30 percent 
under the so-called inefficient small retailer is the thing which poses 
the greatest threat to the existence of the independent neighborhood 
retailer. 


Senator Scorr. We are very much obliged to you, Mr. Waterman. 

Do you have any questions ¢ 

Mr. Grinstein. No, I have no questions. 

Mr. Waterman. Thank you. 

Senator Scorr. Thank you very much and again I will say I am 
sorry that you have had to wait so long. Sometimes with these pro- 
ceedings we cannot help it and delays occur. 

(The statement of Mr. Waterman follows :) 


STATEMENT OF R. LEE WATERMAN OF CORNING GLASS WorKS, CORNING, N.Y. 


Corning Glass Works manufactures and sells glass cooking ware under the 
trade name “Pyrex Ware.” 

I shall present the views of a manufacturer whose line of product is purchased 
relatively infrequently by any one family unit, and who must therefore depend 
on wide distribution in all parts of the country to obtain sufficient volume on 
which to base efficient manufacturing methods. In such a line, the price which a 
consumer must pay is determined primarily by volume of production rather than 
by distribution costs. 

As an example, I cite a 9-inch Pyrex pie plate. This product was introduced in 
1916, and has not changed in any essential particular since. A recent survey 
indicated that there is at least one glass pie plate in 70 percent of the homes in 
this country. 

In 1916 and during the early 1920's, it was made on hand presses and sold 
in retail stores for $1. 

In the late 1920’s because of the introduction of semiautomatic machinery 
the price dropped to 90 cents. 

In the 1930’s a sufficient volume had been obtained to justify automatic 
forming machines which dropped the price to 45 cents. 

Today, a constantly increasing volume has justified larger and faster form- 
ing equipment and handling machinery; and the retail price is 39 cents. 

Pie plates and related products are now purchased in sufficient volume to make 
possible a glass melting furnace costing over $1 million, forming presses costing 
approximately $250,000 each, and annealing ovens costing $80,000 each—all to 
produce articles which retail at from 10 cents to $2, 

The volume which has made this possible is the direct result of our establish- 
ing the acceptance of our brand name through consistent quality control and 
regular advertising ; and through obtaining the cooperation of more than 45,000 
retailers in making the products available in every neighborhood shopping center 
in the country. 

From a retail point of view, housewares is not a low-cost line to handle if the 
retailer accepts his responsibility to stock and sell the things which his eustomers 
want and need. Using Pyrex Ware as an example, a minimum assortment would 
include at least 26 different sizes and shapes. To these must be added replace- 
ment covers, handles, percolator pumps, etc. Such an assortment necessarily 
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includes some items which would be rather slow turnover items, but the neighbor- 
hood retailer carries them because he is responsive to the needs of his customers, 
and has built his business on rendering a complete service. 

The current situation is not caused by a new kind of efficient competition, 
because “low overhead” and “cut price” retailing is not new. What is new 
is that so-called “discounters” have asserted a right to appropriate a well known 
brand name regardless of the wishes of the manufacturer who created it, and 
to pick two or three of the best known and fastest selling items, which they 
advertise that they can sell, because of their “efficiency,” at from 25 to 50 per- 
cent below the prices charged by the poor old “inefficient” neighborhood store, 
They accept no responsibility for service in terms of assortment, and will 
cheerfully abandon the line when it has served their publicity purposes. 

The point with which we are concerned is whether a manufacturer who has 
built up a valuable trade name, and who believes that his ability to serve the 
public efficiently can be best promoted by choosing a particular plan of distribu- 
tion, may take the necessary steps to control it. There is no question raised 
when this control is exercised by such means as private brands, forward inte- 
gration, or consignment selling. It is only where the traditional channels 
through independent wholesaler to retailer are used that it is chs illenged., 

There seem to be two common misconceptions regarding fair trade pricing: 

1. That manufacturers are seeking protection from competition by setting 
resale prices. Nothing could be further from reality; controlling resale 
prices can be successful only when a manufacturer is on completely sound 
ground as to the real value offered to consumers by his product. He is 
still in direct competition not only with products made from an identical 
material but from all other materials offering similar utility. In our case 
this includes a wide range of metals, ceramics, and plastics. 

2. That giving manufacturers the right to control the distribution of 
branded lines would result in most of them doing so. This has not hap- 
pened in States which now have fair trade laws and would not happen if 
the right were available broadly. This is so because a manufacturer incurs 
a great risk in establishing resale prices. He must be sure that he will gain 
more volume from broad distribution in neighborhood stores than he will 
lose in promotional selling through competitive cut-price advertising, and 
that this volume can be translated into manufacturing efficiency. If he 
miscalculates, he will pay the penalty. 

We urge your favorable consideration of S. 1083, on the basis that it will 
enable us as a manufacturer, and others who are similarly situated, to more 
efficiently and economically produce and distribute products which the American 
consumer wishes to buy. 


Senator Scorr. Mr. Mark D. Soroko of Larchmont, N.Y., on behalf 
of Revlon. 

Mr. Soroxo. That is right. 

Senator Scorr. A company with whose name we are all familiar. 

Mr. Soroxo. Thank you. It was not easy to do. 

Senator Scorr. Mr. Soroko, we would be glad to accept your state- 
ment, unless you particularly wish to read it. 

Mr. Soroxo. Well, not particularly, Senator, but I would like to 
first acknowledge with gratefulness the opportunity to be here, and 
because there has been a few mentions made about the absence of 
manufacturers of national reputation who are interested in this bill 
I want to make it a point to state that we are not a prisoner of any 
retailers. We come here voluntarily and very, very much interested 
in it, because we think it is to our welfare in our company and our 
work and our investments and the reputation of our company is at 
stake, just as well as those of our customers. 

The reading of the statement itself I think we can forgo. 

I would just like to add this to my statement: Personally, I have 
spent quite a lot of time, and my statement is accurate because I per- 
sonally, myself, have been involved in some of the mechanics of these 
so-called price cutters. The violating of a fair trade act or the re- 
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moval of fair trade is only a license for the unscrupulous merchant 
to pick the pocket of the consumer, and I relate very specifically in 
my statement how that is done. 

y have seen it multiply many, many times. In the instance of 
vitamins I know of an organization in Ohio that has marked their 
vitamins of an inferior brand some 400 percent of the cost, but cut 
the price of well-known brands of merchandise by 20 percent. This 
is a matter of record, and it is very, very easily proven and it is 
repeated quite often. 

Senator Scorr. Mr. Soroko, if you do not have a Federal law and 
there is no State law, are there any other remedies available to the 
manufacturer to protect his trademark or his brand name? 

Mr. Soroxo. Not if he isa national manufacturer. It is impossible. 
The only thing would be consignment, and that can only be done 
with automobiles and equipment, but not when you are marketing 
some 250 million items a year. We have one product that is used by 
over 50 million women every month in America. It is impossible 
to do it any other way but to have a fair trade law which will protect 
not only the trademark of the manufacturer, but surprisingly, the 
consumer, because fair trade in open competition as we have in our 
country is a great protection for the consumer, because when a 
manufacturer invests $1 million, if he doesn’t produce a better prod- 
uct he is better off leaving that $1 million on the side, because he 
has a better chance of getting it back, but if he puts it into advertising 
and doesn’t back it up with a better product, he will lose that $1 
million. 

It is because of good merchandising and improving your product 
every year that you obtain the confidence of the consumer, and it 
is because you have obtained that that the price cutter can bring 
her into his store and sell her an item that she knows nothing about, 
which my statement proves was done by a very large department store, 
where they will take a bottle of 65-cent nail enamel and mark it 
down to 45 cents, giving the woman a 20-cent reduction, and take 
a bottle of nail polish remover, which is a 20-cent seller, of the most 
inferior brand made sold in syndicated stores, and price it themselves. 
They price it at $1 and mark it down to 60 cents. 

Now, the woman figures she saved 20 cents on the bottle of enamel 
and 40 cents on the bottle of remover, whereas in fact she was robbed 
of 20 cents. 

Senator Scorr. You mentioned that illustration in your statement. 

Mr. Soroxo. We have seen this done in a very large department 
store. Now, you can imagine what is done in the smaller stores, 
where price cutters use the registered and trade mark and adver- 
tised name of a product to bring the customers in to pick their 
pocket while they think they are getting a bargain. A woman can’t 
resist that. If she thinks she is getting a bargain, she will buy. 

Senator Scorr. Mr. Soroko, I am aware of the fact that you spend 
a great deal of money protecting your marks each po through 
advertising; at least exploiting in the proper sense of the word your 

marks, Is that a matter of public record? Are you free to give 
us an approximation of about what it costs in advertising tniaient 
over a year? 
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Mr. Soroxo. It is in my statement. We have spent better than 
$75 million in the past 27 years, and it is in great danger with the 
price cutters and it has been shown by previous witnesses, and I can 
verify it from my own experience, where department stores are 
threatening to throw our line out because they can’t meet the cutting 
of prices of the merchants who are using it as a loss leader and there- 
by reducing the sales force and endangering our investment and our 
advertising and not making our products available to the woman 
who wants to go into the store because they can’t afford to handle it, 
and we have had several situations already, and we are quite con- 
cerned about it, and I could readily understand why a merchant can’t 
afford it, especially a department store with a good reputation. 

They are not geared to price-fix the private brand merchandise 
above their legitimate markup. A department store has a legitimate 
markup of say 50 percent on an item, or 40 percent or 33 percent. 
They can’t take one item and mark it up 200 percent or 70 percent 
and reduce the other item. Department stores are not geared that 
way. It is only the price cutter that is geared that way. That is why 
the legitimate department stores with their overhead are at the mercy 
of these people. And remember, it is American labor that forces the 
cost of operation to what it is. It is American prosperity. Realty 
is high. Everything is high. They can’t open that door for less than 
32 percent. A concrete example of that, Senator, is the fact that there 
are chain drugstores that operate legitimately and efficiently and with 
all their resources don’t show more than 6 percent profit. 

Senator Scorr. You mean your overhead you would estimate at 
32 percent ? 

Mr. Soroxo. It is over 30 percent. It is 30 percent give or take 1 
or 2 percent pretty much all over the country. 

Senator Scorr. That is interesting because that is the overhead of 
the large city law offices, too. I have some familiarity with what it 
takes before you start rendering a service. 

Mr. Soroxo. Yes, we had that reminder from our legal department 
the other day. 

Senator Scorr. I thought I might help your legal department a 
little bit. 

Mr. Soroxo. We discussed it. The important thing is, the basic 
fact here is, can the consumer—and with full respect to the learned 
witnesses that you have, professors with their Ph. D.’s—I don’t believe 
they can honestly successfully run a grocery store, because they have 
no real knowledge of economics. 

You will only get a hundred cents out of a dollar, and if a merchant 
opens a store and he has to have rent and electricity, and I don’t 
know where he can get it otherwise but steal it, and he will go to jail 
if he does, he must have labor, he cannot operate unless he makes @ 
profit. And you cannot run a store and sell a dollar item that costs 
you 64 or 65 cents for 75 or 80 cents. 

Senator Scorr. I agree with you. I have a number of doctor’s de- 
grees, myself, but I can’t write a single prescription. 

Mr. Soroxo. Thank you. The point is they must make it up some- 
where else. One more item: Most of the items fair traded, like in the 
Revlon Co., we don’t sell to known price cutters, we sell on a franchise 
basis. Now, when a man wants to cut the price of Revlon, he only 
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wants it for one purpose, and that is to get the customer in his store 
so he can give her the business, not get the business from him. She 

ts the business. And to prove a point, he goes so far as to buy our 
merchandise from another retailer, unbeknown to us, and give him a 
profit. So in most cases the price cutter doesn’t even get the full dis- 
count. So in other words, he pays for a $1 item say 70 cents, and he 
sells it for 80 cents or 75 cents. 

Now, he is losing 15 cents for every customer he gets in, but he 
figures if he can sell her something else he will make up the 15 cents 
that he loses, and more than that, because he will make sure that the 
scale covers on his side, not on the consumer’s side. 

Senator Scorr. We are very much obliged to you, Mr. Soroko, and 
again I will say we are very sorry that the proceedings take so long. 

Mr. Soroxo. That is perfectly all right. 

Senator Scorr. Again, unless you have something further to say 

Mr. Soroxo. Nothing at all, and I am sorry I kept you as long as 
we did. Thank you, gentlemen. 

Senator Scorr. Mr. Soroko, your statement will be filed. 

(The statement is as follows :) 





STATEMENT OF MARK D. SoroKko 


My name is Mark D. Soroko and my home is in Larchmont, N.Y. I have 
been in the employ of Revion for the past 23 years, and am Revlon’s vice presi- 
dent, general service. In my appearance here, I represent the views of my 
company as well as my own. 

At the outset I would like to point out that Revlon has been an enthusiastic 
supporter of fair trade ever since the fair-trade laws were first enacted in the 
various States. Where such laws are effective, Revlon products have always 
been fair traded. Moreover, we make it a policy to initiate legal proceedings 
against violators of fair-trade agreements. And I am happy to report we are 
winning our cases in court. 

Revlon started in the cosmetic business 27 years ago. At that time the com- 
pany’s assets consisted of several bottles of nail enamel and some merchandising 
know-how. Over the years we have become successful. But success in business, 
as you all know, is never accidental. It is the result of vision and planning, 
of hard work, and, in the case of manufacturers, of proper merchandising and 
of having that most vital requisite—a quality product. It was difficult, in the 
beginning, to create a market for our products. We ourselves know of no short- 
cuts to success and nobody whispered to us any magic formula for achieving 
immediate consumer acceptance of our products. When sales did begin to build 
a little, we put some of the earnings into advertising. As the company grew, we 
spent more and more money on advertising. And we expanded our line from 
nail enamels to lipsticks, then to a full line of cosmetics, and later, to some 
pharmaceuticals. 

Since the company began business, it has been a Revlon policy to give the 
consumers the best products their money could buy. It has also been our 
policy to select our distributors carefully so that Revlon customers can receive 
the best service at the point of sale. Over the years, we have evolved a train- 
ing program for all personnel who sell our products in the stores. 

Te date we have spent nearly $75 million on advertising. The objective be- 
hind all this advertising was to make the Revlon name synonymous with good 
products, good business practices, good dealer relations, and good customer 
relations. Since the beginning of fair trade, I repeat, Revion has heartily 
endorsed this legislation as the best way of promoting fair competition, in the 
interest of manufacturer, retailer, and consumer. 

This whole system of doing business is now being jeopardized by ruthless 
price jugglers, who would undermine the public confidence in Revlon which we 
have so carefully cultivated for 27 years. These price jugglers are not inter- 
ested in giving the consumer a bargain, or passing along the savings of ‘their 
superefficiency, as they advertise. They are interested only in themselves and 
in their shoddy get-rich-quick techniques. Their operations are based on 
deception and trickery, designed to profit no one but themselves. Let me give 
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you an actual example, drawn from personal observation, of how these price 
jugglers operate. The term “price jugglers,” by the way, is used advisedly, 
and can be taken in its literal sense, In one of these price-cutting stores I 
visited I saw a bottle of nail enamel fair traded at 65 cents, but sold at a cut 
price of 45 cents. Alongside it there was a bottle of nail polish remover “marked 
down” from $1 to 60 cents. Sixty-five cents would have been a fair price for 
the nail enamel, but the nail polish remover was a private brand worth about 
20 cents. The net result was that the customer got a 20-cent “bargain” on the 
nail enamel, and was overcharged 40 cents on the remover. 

If these unprincipled price jugglers sold all their merchandise at the same 
margin of profit they get from the brand name products they use as come-ons, 
they. could not stay in business. Not unless they employed slave labor and 
managed to operate without any overhead expenses. 

These sharp operators think nothing of exploiting for their own purposes 
somebody else’s reputation for integrity and fair dealing built over a quarter of 
a century. They feature our products as misleaders in order to get customers 
into their stores so they can sell them inferior merchandise worth only a frac- 
tion of the prices asked. Everybody suffers—the consumer, the retailer, and 
the manufacturer. And the only beneficiaries are the price jugglers, who in- 
elude big stores and fly-by-nighters who literally hit town on a Friday night, 
open up what they call auction markets, hold a 24-hour session of feverish 
selling, fold up their tents and slip away into the night. 

I have examined the Humphrey-Proxmire bill, 8S. 1083, carefully, and I am 
in full accord with its provisions. I believe that it is designed to promote the 
best interests of manufacturers, retailers, and the American public of consumers, 
I know your committee will give the bill its full consideration and I hope you 
see fit to give it your approval. 


Senator Scorr. Mr. Calamia, of the Retail Tobaceo Dealers of 
America, Inc. 


FURTHER STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR, 
RETAIL TOBACCO DEALERS OF AMERICA, INC. 


Mr. Catamta. I am Eric Calamia, managing director of the Retail 
Tobacco Dealers of America, Inc. I did file a brief here. 

Senator Scorr. That will be received and made a part of the record. 

Mr. Caramta. Thank vou, if you will. 

I would like to enlarge on one or two points. I mention. prices 
going up under fair trade. Father McEwen says: “Why else do 
they want it?” I may say that as far as the retail tobacco business 
is concerned, that is not necessarily so, excepting as it affects the 
discount house. After all, as you know, we make a product, or the 
manufacturer does, at a price. It is a 10-cent cigar, or two for a 
quarter or three for a half. Being that competition is as keen in the 
tobacco business as it is, he wouldn’t dare put them out at 15 cents or 
three for a half unless he thought he had a product that was good 
enough to compete against all of the others at that price on the market. 

Now, then, it does that brand very little good if a discount house 
comes along and takes that 15-cent cigar and sells it for 13 cents, and 
yet it may hurt the manufacturer in that area because other retailers 
will refuse to show it. They may not refuse to handle it but they 
wouldn’t put it in the window display or on top of the counter, and 
consequently the manufacturer is happy with fair trade when he 
feels that a retailer is provided with markup that is customary and 
historic for the business and he is not going to have retailers trying 
to switch consumers because the retailer is not satisfied with the cut 
price markup that might prevail. 
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I want to say that just before the Schwiegman. decision. in the 
Supreme Court we. had 132 nationally advertised brands of cigars 
under State fair trade-laws in this country, and, gentlemen, if you 
account: for 132 brands in our industry, you have accounted for prac- 
tically every recognized standard brand that there is. The few not 
under fair trade were those:mostly of local concern in one area, but 
not with a general distribution. 

I will say to the independent retail tobacconist fair trade means 
one thing, and one thing only. It means it is going to put him in a 
position where he can compete with other legitimate retailers. It is 
not going to provide him with an extensive markup. 

To give you gentlemen a rough idea, may I say a 10-cent cigar costs 
the retailer $80 a thousand or 8 cents apiece, so at the full unit price he 
is making what, 20 percent? A two-for-a-quarter cost $100; that 
is, 10 cents apiece, so the markup at best at the full price is very 
modest, and in keeping with any other line of business that I know of. 
A few years ago and for a number of years I was a member of the 
Retail Advisory Committee to the Department economists. While 
there, it gave me an opportunity to look into the cost of doing business 
for a number of other lines, and I have yet to find one that compares 
favorably with the retail tobacconists. We work on about 17 percent. 

That 8.cents I quoted for a 10-cent cigar would seem offhand to give 
you a 20-percent markup, but it doesn’t if you sell the 5-pack, which 
is reduced, or a box, and then it would come down to $4.50 for a box of 
50 or 9 cents apiece, or 45 cents for a package of 5, so 20 is the top 
under the most ideal conditions, and at each multiple sale it is fur- 
ther reduced. So fair trade to our retail dealers, they just look on 
it as a means of being able to compete fairly with other honest re- 
tail dealers. We are very much in favor of S, 1083 and hope that it 
will have your favorable consideration. 

Senator Scorr. Thank you very much, Mr. Calamia.. We ap- 
preciate your testimony. And again I want to apologize to you for 
the delay. 

Mr, Catamra. Thank you, sir. 

Senator Scorr. Mr. Joseph Fleischaker, president of the National 
Appliance and Radio-TV Dealers Association. 


STATEMENT OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL 
APPLIANCE AND RADIO-TV DEALERS ASSOCIATION 


Mr. Fixeiscnaker. Thank you very much, Senator. I am going 
to leave my statement stand as it is. I have a few comments and a 
few things I would like to insert. 

Senator Scorr. Your statement will be received in the record, Mr. 
Fleischaker, at this point. 

Mr. FrerscHaKker. Thank you, Senator. 

(The statement is as follows :) 


TESTIMONY OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL APPLIANCE AND RApI0- 
TV DEALERS ASSOCIATION (NARDA) 


My name is Joseph Fleischaker. I am an appliance dealer from Louisville, 
Ky., and am here today as the president of the only national organization of 
appliance and television dealers in the country, the National Appliance and 
Radio-TV Dealers Association, which we will refer to hence, in the interests of 
conserving your valuable time, as NARDA, 
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I'd like to give you my impression—based on considerable surveying, not 
just a superficial personal evaluation—of the feeling of the great numerical 
majority of our country’s appliance dealers about fair trade. 

These dealers do not seek any protective walls to keep out any competitors, 
nor any guarantee of profits for their business operation in the course of the 
year, nor the right to collective bargaining with their suppliers or their cus. 
tomers, nor any parity on the prices of the merchandise they sell. 

They are not, however, likely to be given distorted vision by any such phrasing 
as “fair trade is not the American way of doing business.” They are too 
familiar with the fact that one of the characteristics of this country’s philo- 
sophical approach is that there be fairness in dealings with all people. Appli- 
ance dealers consider it only fair that if they create the demand for and interest 
in merchandise, they make the sale and gain reasonable profits from it. They 
consider it unfair for somebody who has not made any effort to create a sale 
to secure the sale they created by economies effected at their expense. 

They do not see any harm in the factory having a degree of proprietorship 
over the manner and conditions under which their merchandise is distributed, 
since the factory did put its own quality controls, testing programs, national ad- 
vertising, merchandising skills, and reputation behind the merchandise that it 
offers the customer. Were this merchandise to be offered under any cireum- 
stances chosen by any charlatan in the business, the value of that brand name 
would deteriorate at a pace so rapid that it would amount to economic vandalism. 

Nor do they consider it unfair for the small portion of their merchandise that 
could conceivably be fair traded (in our member stores this would be, according 
to our latest statistics, only about 2% percent) when they see tremendous other 
elements of our economy given degrees of protection that far exceed the boldest 
dreams toward that end that exist among any of the appliance and television 
dealers. 

We regard it as unfortunate that for a while at least, and to some extent 
even today, an element of retailer invaded or was brought into our industry 
which used a type of slick, sensational promotion to delude the public into think- 
ing that they offered fantastically big bargains. They would use huge space 
to proclaim the fact that something that had established value is sold very 
cheaply there and then use all the skills of adroit salesmanship and the conartist 
to deflect the customer’s purchase over to an unknown or little known brand of 
merchandise on which they made a substantial profit. 

To find the merchandise that is the foundation of our livelihood abused in 
this way—even the small percent I’ve just been talking about—is a disheartening 
experience for those dealers who are attempting to serve their customers hon- 
orably and well, especially since it gives the public the impression that every- 
thing the legitimate appliance dealer sells is overpriced. It’s an unfortunately 
heroic role into which a far from heroic type of merchant has been cast. 

I am accompanying copies of these few remarks with a letter sent by my friend 
William B. Zubrod, an independent druggist from Louisville, Ky., to Robert A. 
Bicks of the Antitrust Division, Department of Justice, which is too long to read 
but I should like to make a part of these hearings. 

We need bill S. 1083 on the lawbooks of our Nation because it will result in a 
little cleaner and more decent way of doing business and in granting the very 
modest request the little fellows among our dealers have called for and deserve. 


Marcu 28, 1959. 
Mr. Rosert A. BIcKs, 
Antitrust Division, Department of Justice, 
Washington, D.C. 


Dear Mr. Bicks: I would like to discuss with you one of the points which 
you brought out in your remarks before the House Interstate and Foreign Com- 
merce Committee in the Department’s opposition to H.R. 1253, the Harris fair 
trade bill. It would take up too much of your time to discuss all of your objec- 
tions as reported in the press. 

I feel that you were a little rough on the small businessman; the corner 
pharmacist, the jeweler, the electric appliance dealer, the hardwareman, the 
grocer and many others upon whom the public has always been and is now 

dependent for the many services they render to their respective communities, 
their friénds, and neighbors. 
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You made the statement that consumers are saving up to 32 percent on their 
purchases in the District, which has no fair trade law. Now, Mr. Bicks, no 
pusinessman can cut his prices 32 percent and still make a legitimate profit—a 
profit which will enable him to live decently. If he does make such a cut on 
well known, high quality merchandise which has consumer goodwill and accept- 
ance, he must tack on an extra markup on some other merchandise in order to 
make up that loss. He’s got to balance the scales. Actually then, do you feel 
that the fair trade laws are actually costing the consumers “billions of dollars’’? 

Now, let’s look at the question from your personal standpoint. Let’s assume 
that your salary is $10,000. Suppose that some man with comparable abilities 
would go to the Department and offer to do your work for $6,800—a cut of 
$2 percent. He’s cut your throat for 32 percent and you’d be without a job. 
How would you feel? But, if such a practice were nationwide, the taxpayers 
would save “billions of dollars.” Of course, such a thing could not happen to 
you, because you are job-rated and your compensation is set by Federal statute. 
You are protected against cutthroat competition. 

I would say that I do not think you are inefficient, as the proponents of fair 
trade are so often labeled. I’ve got an idea that you are a conscientious, honest 
man who does a good day’s work and one who expects and gets a fair return 
for his services ; a fair return stipulated by Federal law. 

That’s all that the small businessman wants and deserves, Mr. Bicks; a fair 
return on his investment and for his services. 


Won't you talk with your colleagues in the Department and see if they feel 
that this sounds reasonable? 


Don’t you feel that, perhaps, you have been a little bit rough on the small 
businessman ? 


Respectfully yours, 
WILLIAM B. ZuBrop. 

Mr. FrieiscHaxker. I thought you would be interested in knowing 
some of the material that I have gathered as I listened to the various 
preceding speakers and some of the things that directly affect the fair 
trade legislation in my industry, which is the electrical appliance in- 
dustry. And I have a report from the city of Philadelphia, a heading 
in Fairchild’s publication, Home Furnishings Daily. It says, “New 
Electric Slow Without Fair Trade.” Large comments, “It is difficult 
if not impossible to promote new items and get them off the ground.” 
General Electric came out last year with a new rotisserie, which never 
attained the heights it would have if it were promoted properly and 
backed by fair trade, one wholesaler observed. That is one of the 
things we are very much concerned with, Senator. 

There is a sceims here that we would like to show—— 

Senator Scorr. That particular rotisserie was ultimately sold all 
over the country for not much more than half of the original price— 
sold by discount houses. 

Mr. Frieiscuaxer. That is right; and in your home city of Upper 
Darby, Pa., a member of our board, Mort Farr, who has been a re- 
tailer 
_ Senator Scorr. I know him very well. 

Mr. Firiscuaker. He has tried to promote that and couldn’t get 
off first base with it. I would also like to submit for the record the 
cost of doing business survey of the retail appliance dealers, which 
shows in the year 1958—I submit this for the record and give you a 
copy of this, sir—that we have had a markup of 1.1, after taxes, and 
that is very sorry in an industry as large as the appliance industry. 

I would also like to report to your committee, sir, a survey made by 
Mart magazine. In a letter dated February 27, 1959, they report on 
the small appliance industry, and they asked, on question 19, “Do you 
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favor fair trade?” Yes,371;no,81. That isa little better percentage 
than I came up with in my industry, or in my private survey which 
{ made of approximately 68,000 dealers, and they reported—the inde- 
pendent survey took approximately a thousand dealers and only 57 of 
them voted against fair trade. 

I also would like to report to you, sir, that 

Senator Scorr. Did you say 8 or 80 were against it in the first 
survey ? 

Mr. Fieiscuaker. Eighty-one were against it, 371 were for it in the 
first survey made by Mart magazine. I would like to offer a letter that 
I received just after reporting to the Harris committee. It comes 
from Senator Engle’s home State, and it is from the General Appli- 
ance Co., 369 Fell Street, San Francisco. It is a short letter, and I 
would like to read it, sir (reading) : 

Enclosed you will find a tear sheet from the San Francisco News, a Scripps- 
Howard paper, in which S. H. Kress are advertising a General Electric spray 
and steam iron, model F-61, for $12.88. The enclosed GE dealer pricelist pub- 
lication No. 34-29, is current in this market. Our cost on F-—61 irons in six-or- 
more lots is $14.82 and F—60 is $12.12. Independent retailers who depend solely 
on appliances for their livelihood cannot afford to meet these prices which in 
in the case of the F-60 was 79 cents gross profit on $12.12 investment and which 
in the case of F-61 was $1.94 below cost. 

I sincerely hope that this material can be presented in behalf of the Harris 
bill, a Federal bill now pending. May I urge the executive committee of NARDA 
to get behind a Federal bill that will prevent the type of loss-leader sales ad- 
vertised in yesterday’s newspaper. 


T would like to submit that, sir. 
Senator Scorr. Such documents may be submitted for the record. 
(The documents referred to are as follows:) 


GENERAL APPLIANCE Co., 
San Francisco, May 7, 1959. 





Re Harris bill, H.R. 1253. 


NARDA, 
Chicago, Ill. 
(Attention of Mr. A. W. Bernsohn). 

Dear AL: Enclosed you will find a tear sheet from the San Francisco News, 
a Scripps-Howard paper, in which 8.H. Kress are advertising a General Electric 
spray and steam iron, model F-61, for $12.88. 

The enclosed GE dealer pricelist, publication No. 34-29, is current in this 
sai Our cost on F-61 irons in six-or-more lots is $14.82. The F-60 is 

12.12. 

Independent retailers who depend solely on appliances for their livelihood can- 
not afford to meet these prices which in the case of the F-60 was a 79-cent gross 
profit on a $12.12 investment and which in the case of the F-61 was $1.94 below 
our cost. 

I sincerely hope that this material can be presented in behalf of the Harris 
bill (H.R. 1253), a Federal bill now pending. May I urge the executive com- 
mittee of the NARDA to get behind a Federal bill that will prevent the type 
of lost-leader sales that were advertised in yesterday’s newspaper. 

Very truly yours, 


Cart O. Haastrom, General Manager. 
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NATIONAL APPLIANCE AND Rapi0-T'V DEALERS ASSOCIATION 13TH ANNUAL COSTS- 
OF-DOING-BUSINESS SURVEY, COVERING THE YEAR 1958 


(Compiled and analyzed by Richard BH. Snyder, consulting economist, 
Chicago, Ill.) 


SUMMARY OF MAIN FINDINGS 


The 1958 sales of NARDA dealers participating in the survey declined 2.7 
percent from 1957 compared to a sales drop of 7.4 percent for all U.S. appliance 
and radio-TV dealers. 

Air conditioners were the only product group to reach a new high in percent- 
age share of total shles in 1958. 

The total value of merchandise inventories in the hands of NARDA dealers 
at the end of 1958 exceeded the year’s starting value by 4.2 percent. The 
1958 merchandise turnover rate was 4.6 times, unchanged from 1957. 

The 1958 formula for total cost of goods sold included servicemen’s wages 
and expenses as also included in service parts cost of goods sold. Reduced 
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to comparability with the 1957 result, total cost of goods sold in 1958 amounted 
to 64.5 percent of net sales against 66.1 percent in 1957. Merchandise cost 
of goods sold dropped to 69.7 percent in 1958 from 70.4 percent in 1957. 

Total gross margin (ineluding service) in 1958 was 35.5 percent on net sales 
compared to 33.9 percent in 1957. Merchandise gross margin was 30.3 percent 
compared to 29.6 percent in 1957. 

Total operating costs reached a new high in 1958 at 34.4 percent on net 
sales, topping the previous high of 32.3 percent for 1957. 

The net operating profit ratio for 1958 hit a new low for the 13-year period 
of the NARDA surveys at 1.1 percent on net sales. The previous low was 1.2 
percent, in 1956. 

The survey report contains separate analyses of operating cost and profit 
ratios keyed to the new report form used in the 1958 survey, nationally, for 
three sales volume groups, and for a group of firms able to report on merchan- 
dise operations alone (i.e., excluding service). 

The report also contains dealer financial data in terms of selected ratios 
and percentages. 

INTRODUCTION 


“Look backward a year and forward a year, and tell us what you see.” 
Thus we invite the NARDA dealers participating in the association’s annual 
costs-of-doing-business survey to supplement their operating figures with ob- 
servations concerning the atmospheric conditions affecting their performance, 

Keeping in mind that these are operators who may be justly rated as “above 
average” in their field, the fact that their comments about conditions in 1958 
were almost unanimously tinged with cynicism running to bitterness and resig- 
nation suggests tradewide distress of apocalyptic proportions. If this was the 
nadir, as it may well have been, 1959 will be better. These are the impressions 
gained from the dealers’ own statements. Following is a summary of their 
views. 

Main operating problems in 1958 

The price bogy was all over the place again in 1958, sporting about in its 
usual macabre garments of discount selling and excessive trade-in allowances, 
mentions of which were more numerous than all the rest. Factors directly 
related to the recession, such as unemployment and consumer apathy, were 
next in number of mentions. Problems of sales supervision (“getting salesmen 
to work’) and sales training came third on the list followed by the mentions 
listed below: 

Builder sales abuses. 

Back-door selling by distributors. 

Rising operating costs. 

Poor quality merchandise. 

Excessively long credit terms. 

Careless franchising by manufacturers. 

Too many models. 

Slow collections. 

Employee inefliciency, 
Chief obstacles ahead in 1959 
_A majority of mentions were characterized by the terse statement: “Same 
as in 1958.” References to price chaos followed. Next came a varied assortment 
of references to recession conditions, suggesting that many dealers are “still in 
it,” or expect it to continue. These were expressed in such terms as “continued 
local unemployment,” “consumer resistance,” “bad farm situation,” etc. Others, 
listed in order of frequency of mention, were: 

Rising operating costs. 

Shortage of working capital. 

Shortage of good salesmen. 

Back-door selling by distributors. 

Builder sales. 

Sunday selling. 

Misleading advertising. 


One dealer complained about a new State law requiring lower carrying charges 
on installment purchases. 
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Sales expectations, 1959 


The 1959 sales outlook indications were entered by 83 percent of all reporting 
dealers ; 81 percent of this majority group expect sales to increase by an average 
of 16 percent over 1958 ; 6 percent anticipate a sales decline averaging 11 percent ; 
the remaining 13 percent look for sales in 1959 to remain even with 1958. 


Product lines with best 1959 sales prospects 


An 85 percent majority group of all reporting dealers expect the following 
products to do best, saleswise, in 1959 (listed in order of frequency of mention) : 


Laundry equipment (including all washers and dryers). 
Stereo. 

Television. 
Refrigerators. 

Air conditioners. 
Hi-fi phonographs. 
Kitchen equipment. 
Built-ins. 

Freezers. 

Organs. 

Gas ranges. 


Profit expectations, 1959 


Of the reporting dealers, 66 percent ventured forecasts of their 1959 profits, 
in terms of percentages of change from 1958. Within this group, 79 percent see 
profits rising by an average of 14 percent; 5 percent expect profits to drop an 
average of 5 percent; and 16 percent see no change in profits as between 1958 
and 1959. Half a dozen dealers indicated profit increase expectations of 100 
percent or more; top gain expected: 700 percent. (Such gains are quite possible 
of attainment if the previous year’s profit result was moderate. ) 


DEALER ACTION PLANS FOR 1959 


The following questions were advanced for the purpose of determining how 
the dealers plan to meet the challenge of 1959: 

1. On which items that you did not emphasize in previous years do you plan 
to put special effort in 1959? 

Dealers responding to this question will push the following products in 1959 
harder than before (listed by mention frequency): Freezers, stereo, kitchens, 
air conditioners, refrigerators, dishwashers, hi-fi, dryers, washer-dryer combos, 
TV, furniture, housewares, floor coverings, water heaters, ironers, auto air 
conditions. 

2. Do you plan to hire additional salespeople in 1959? If so, how many? 

Of an 86 percent majority group of reporting dealers, 41 percent said that 
they intend to hire additional salespeople in 1959. The average number to be 
hired was 2; the largest number of hirings planned by an individual dealer was 
10; 55 percent of the majority reporting group stated that they did not plan to 
hire additional sales help in 1959. The remaining 4 percent indicated intentions 
to reduce their sales force. 

3. Are you taking on any items or offering any services outside of radio-TV 
and appliances? 

At the top of the list of answers to this question was organs. Next came 
garage-door openers. Random mentions included the following: TV service 
contracts; monogram shop; custom kitchens; air-conditioner service; coin- 
operated laundry; hard-surface floor coverings; carpets; tires and recaps; elec- 
trical contracting and motor winding; kitchen remodeling; light fixtures; 
wiring, lighting, heating; central air conditioning; custom-built hi-fis ; commer- 
cial air conditioning; central factory service; stereo records; oil and wood 
heaters ; power mowers. 

4. What economies (or efficiencies) are you effecting in your business this 
year? 

These are the answers to this question, in order of frequency of mention: 
Better control of operating costs, reduction of personnel, achievement of higher 
productivity in service department, consolidation of service department with 
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main store, raising efficiency of salesmen, improving recordkeeping methods, 
cutting advertising, reducing delivery expense, reducing overtime, discontinuing 
central service function, tightening up on credit, installing incentive plans for 
service and delivery department, discontinuing boat sales. 


THE 1958 SALES AND INVENTORY PICTURE 
A. Introduction 


1. Note regarding changes in survey form contents——A new type of report 
form was used in the survey for 1958. This incorporated certain technical 
changes in content arrangement to conform more closely to dealer accounting 
setups, thus simplifying the problem of reporting. Heretofore, the end purpose 
of the cost survey was that of obtaining a ratio-to-net-sales figure reflecting 
net operating profit after all taxes. In this connection, other income was dis- 
regarded and income taxes were figured in the operating cost schedule along 
with other types of taxes. The new form takes other income into consideration, 
isolates income taxes as such and places these items, as well as, “other expense” 
of a nonoperating type, outside the operating cost schedule. 

Actually three separate forms were used in the survey, as follows: Form A, 
applying to service operations only; form B, applying to merchandising opera- 
tions only, i.e., not including accounting for service; and, form C, applying to 
consolidated merchandising and service operations. Earlier surveys always in- 
cluded only the latter type of form. In the new consolidated form, servicemen’s 
wages and expenses are incorporated as a factor under “Cost of service parts 
and labor,” i.e., service cost of goods sold. Formerly, servicemen’s wages and 
expenses were included in the operating expense schedule. 

2. Charactéristics of the survey participants.—Survey returns were received 
from dealers in 30 States and 1 foreign country. The total dollar sales volume 
represented by these returns hit a new high for the 13-year period of the NARDA 
surveys. Approximately 26 percent of the total was allocated to firms reporting 
on merchandise operations only (i.e., not including service). The larger portion, 
74 percent of the total applied to firms reporting on consolidated merchandise 
plus service operations. These firms were split into three sales volume groups, 
as follows: Group A, firms with sales above $500,000; group B, firms with sales 
between $250,000 and $500,000; and group ©, firms with sales below $250,000, 
(This allocation was arrived at as a logical representation of the fact that the 
average sales per firm reporting in NARDA surveys of recent years has been 
on a continuous rise; and, also, because these groups (only coincidentally) 
included approximately the same number of firms.) Returns reflecting strictly 
service operations were not received in sufficient numbers to warrant 
summarization. 

One extremely interesting fact about the 1958 survey participants is that only 
about 10 or 15 percent were repeaters, i.e., those who participated also in the 
preceding survey, for 1957. This was the smallest proportion of repeaters in 
the history of the NARDA surveys. Moreover, at least half of the nonrepeaters 
were firms which never before participated in a NARDA cost survey. This de- 
velopment undoubtedly skewed the findings out of line with previous surveys, 
but to a degree not known. 


B. 1958 versus 1957 dollar sales comparisons 


Dollar sales of all participating firms giving comparative data for both 1958 
and 1957 showed a 1958 decline of 2.7 percent from 1957. This compares with 
a 1958/1957 drop of 7.4 percent for all U.S. A-R-TYV dealers, as reported by the 
Department of Commerce. By specific NARDA groups, the 1958/1957 sales 
comparisons were as follows: 


1958/1957 
percent change 
a endempoentamnenprerenadteneemssas —0.2 
SEs tints asatinnrtee sip nena menentetien emer etonem mma merpeampRranes +2.1 
a a ae el en ereetin sient nme rererage tary —8.6 
I a a is os nics ct ens easiest es i chertwterenienin en en tsb aninien twin aoa —5.2 
“Merchandise only” firms.._...-.~--,-<--- a ce —8.3 


Teen ee tia mete enaeesenune tieeicktnanniren —2.7 
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TaBLE 1.—Appliance sales breakdown by product type (ranked by percentage 
importance of specific products according to 1958 results) 


E_ ————$_— 


| Percent of total sales 











































































































Appliance - ‘. as sa Pet 
| | | | | i | 
1958 | 1957 | 1956 | 1955 | 1954 | 1953 | 1952 | 1951 | 1950 | 1949 | 1948 
—_—_—_—_—__—_ (a a RE SS a 
POL pth 5. sbden nde deans 100.0 {100.0 |100.0 |100. 0 1100. 0 1100. 0 1100. 0 |100. 100.0 |100.0 | 100.0 
= >= > | ——)|= —! = |_——= |= —|— | —=— 
TV, radios, hi-fi, record players..| 36.5 | 33.7 | 31.7 | 28.8 | 35.6 | 39.2 |... lode | caspian bode 
| — | | marta 
Television........... divwctbhins 25.7 | 21.8 (@) @) | Q () 30.8 | 27.5 | 13.7 | 11.3 4.4 
Radios, hi-fi, record players__| 10.8 | 11.9] (2) (2) 2) | & 334 28] -46.1.-7.2 7.8 
Washers, total..........-..-.----| 17.2 | 19.2 | 17.3 | 18.6 | 13.6 | 148 | 15.9|19.4| 186|141| 169 
ee 1471 060-.82Gk. lnesthal. Sead bot A Wot Ate el eels Pe 
Washer-dryer combos -_.---- el Fa ate bern naabnnane rating ecepsainsinis Resse camacn ts clea ee ee 
. a ” — — — | 
Refrigerators. sid dpe wa snieel Seg 12.8 | 13.8 | 15.1 | 17.9 | 17.9 | 16.7 | 19.0 | 17.9 | 28.3 27.8 28. 6 
Air conditioning...-......-.-.._. 89| 48] 27] 20) 371 25] 15 i lene = et daniel 
PE ena dane sscsceass 7.6 8.1 8.5 7.0 8.3 8.3 9.3 | 10.1 | 12.4 10.0 12.2 
OR atic inlctihiinh dn mend 4.7| 57] 63| 51] 49| 49(--.--1 Fey eines 
tt eiyyeieinthawcopsing yaad 29) 24) 22) 19/984] 84)...2 27-2 c fi]. 
Dryers, total. ......-.......-.-.- 47/62! 57| 44| 33] 29| 20] 27]... - JOUR SoiLT 
NN ok Biatnnten Seliies 2h d eseie i etal Le cauee Rented anil Richi so ellen hadi Deon, 
i aniensensametbesmeittinas ee ett X eaealantidelaiiianlicnaa dames heiaant worm Calc 
——— | a) | | icteteeeinn Famers 
DEL Gi ckGedccndesewuaioowde 3.2 3.6 5.2 7.9 3.6 2.8 3.1 2.5 4.7 3.1 2.5 
Kitchen equipment. ----.....-- 3.1 3.7}. 3.9 | 2.5 2.6 4.3.) 22ih...is. wescliasauieth--- 
Vaouum cleaners. ............... 9 1.6 1.6 1.1 1.1 a 1.4 9; 22 ia 1.4 
Other major appliances _________- 29|} 27] 36] 61 SOT’ RS ng. ie ek aoe 
All small appliances_..._....._. 2.2) 2.6 | 4.7) 3.7| 55| 36) 38} 55) 44] 91] 68 
' ' | 

















1 Television reported as single-product group prior to 1953. 
2 Radios reported as single-product group prior to 1953. 


C. Sales results by product groups 


The sales breakdown contained in table 1, showing product sales percents 
to total sales ranked by order of descending percentages on the basis of 1958 
results, indicates the following chief developments: 

The television share of the total: moved up to 25.7 percent in 1958 from 21.8 
in 1957, while the radio-hi-fi-record player group dropped to 10.8 from 11.9 
in 1957. Washers (including combos at 3 percent of the total) dropped off 
to 17.2 percent in 1958 from 19.2 the previous year. Refrigerators, in continuous 
“percentage Share” decline since 1955, slumped to 12.8 percent in 1958, the ree- 
ord low in the NARDA survey history for this product group. Air conditioners 
grabbed a new high share of the 1958 sales pie, 8.9 percent, up from 4.8 in 
1957. Total range sales fell off to 7.6 percent from 8.1 in 1957, with the electric 
range segment falling a full percentage share against a gas range share rise 
of half a percentage. 

A separation of electric and gas dryers was made for the first time in a 
NARDA survey and this showed 3.4 percent for electric and 1.3 percent for 
gas, totaling 4.7 percent of the aggregate sales. Freezers, at 3.2, were down 
in their share of total sales for the third consecutive time since 1955. “Kitchen 
equipment’ rated 3,1 in 1958 compared to 3.7 in 1957 and 3.9 in 1956. Vacuum 
cleaners fell off to 0.9 percent in 1958 from 1.6 in both 1957 and 1956. ‘Other 
major appliances” improved slightly to 2.9 from 2.7 in 1957 while “all small 
appliances” receded to 2.2 percent of the grand sales total from 2.6 in 1957 
and 4.7 in 1956. 


D. Some trade-in ratios hit new highs in 1958 


Table 2 sets forth annual trade-in ratios to unit sales of eight key products. 
In 1958, refrigerators, washers, television, and dryers showed new highs in 
trade-in impact. Range trade-ins, with a ratio of 59, barely missed equaling the 
1953 record high of 60. The 1958 vacuum cleaner trade-in ratio was 24, com- 
pared to 23 in 1957. The freezer ratio fell off to 10 in 1958 from 15 in 1957, and 
the air conditioner ratio dropped from 4 in 1957 to a new low of 1 in 1958. 
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TABLE 2.—T rade-in percent to unit sale of 8 key items 





Percent of sales accompanied by trade-ins 





Appliances Ss tnteinssSprensnanenisipeemeniassemt tiga 
1958 | 1957 | 1956 | 1955 | 1954 | 1953 | 1952 | 1951 | 1950 | 1949 | 1948 
| 

MOON. JU losses cd 71 64 69 70 66 68 69 56 | 42 35 18 

ONG sis os ahd) ddba ctasive 72 65 67 70 68 65 62 52 4y 41 7 

eS ee a ee 59 52 58 55 58 60 50 40 36 26 16 

Vacuum cleaners................ 24 23 27 36 35 32 31 28 36 31 2 

a Aehinditiiwes pieirdteuted oediine 56 35 43 38 29 27 17 15 BO un wee 

POUR Sickdsdetnk buisductincndatibns 13 10 5 BOA SE te 8 oc. cel Kccacalane babes tadae 

ph ondhdantinkadontd 10 15 11 BD inddedlenkiieslobddddh detdidiebesh-ctdiabcnacee 
Air conditioners. ................ 1 4 11 9 


H. Sales per square foot highest since 1955 


Sales per square foot for the whole group of reporting dealers averaged $92 
in 1958, compared to $89 in 1957, $80 in 1956, and $91 in 1955. Sales per square 
foot of selling space is considered a rough measure of “selling efficiency”. 


F. The inventory situation 


1. Merchandise inventories—The total 1958 yearend value of inventories in 
the hands of NARDA dealers was 4.2 percent above the beginning figure for 
the year, the second successive year in which these dealers exhibited good 
overall inventory control. (Of course, there were the usual exceptions to good 
performance in this regard, but the number of these was considerably reduced, 
by past performance measurements. ) 

Percentages of change in yearend/year beginning merchandise inventory 
values for specific groups of firms were as follows: All consolidated merchandise 
plus service firms +3.9; group A —1.9; group B +14.6; group C +7.1; mer- 
chandise only firms +5.1. 

2. Service parts inventories.—Service parts inventory value at the close of 
1958 was up 12.9 percent over the year’s starting value for the merchandise 
plus service firms. (This compares with a rise of 15.2 percent in 1957.) By 
specific firm groupings, the 1958 results were as follows: Group a +21.6; group 
B —4.7; group C —15.1. The handling and control of service parts inventories 
apparently leaves much to be desired. 

3. Overall merchandise turnover rate equals 1957.—The combined merchan- 
dise turnover rate for 1958 was 4.6 times, unchanged from the 1957 result, 
The 1958 rates by groups of firms were: All merchandise plus service firms 
4.4; group A 5.3; group B 3.3; group C 3.2; merchandise only firms 5.2. 

4. Service parts inventory turnover rate rises sharply.—The overall service 
parts turnover rate rose to 7.3 times in 1958 from 3.2 in 1957 and 3.7 in 1956. By 
groups of firms, the service parts turnover rates were as follows: Group A 
6.3; group B 9.3; group C 7.5. 


HIGHLIGHTS IN THE 1958 NATIONAL OPERATING COST PICTURE—-APPLYING TO 
“MERCHANDISE PLUS SERVICE” FIRMS 
Net sales 


(Includes sales of merchandise and revenue from service. The net sales value 
of 100.0, shown on line 1 of table 3 corresponds to the net sales item in line 3 
of the member’s report form. All ratios on lines 2, 3, 4 et seq., 5, 6, 7, 8, 9, 
10 and 11 of table 3 are related to the net sales ratio of 100.0 applying to 
merchandise plus service sales on line 1.) 

Merchandise sales in 1958 accounted for 85.8 percent of total merchandise 
plus service sales, and service sales, as such, accounted for the remaining 
14.2 percent of the total. In 1957, the comparable merchandise sales percentage 
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was 84.7 (lowest in NARDA survey history) while the 1957 service percentage 
was 15.3 (the record high for this factor). 


Combined merchandise plus service cost of goods sold 


(Inventory at cost as of January 1, 1958, plus purchases at cost during 
1958, plus freight and delivery costs, plus servicemen’s wages and expenses, 
minus inventory at cost as of December 31, 1958.) This figure in 1958 came 
to 71.53 percent of total merchandise plus service sales. A comparative figure 
for 1957 may be arrived at by adding the 1957 servicemen’s wages and expense 
ratio of 6.5 to the 1957 cost of goods sold for merchandise and service (66.1), 
thus obtaining 72.60. 

A. Cost of goods sold, merchandise only (same formula as above except serv- 
icemen’s wages and expenses are not included).—The 1958 merchandise only 
costs of goods sold ratio amounted to 69.72 percent on net sales compared to 
70.40 in 1957. (The latter figure thus remains the record high for the 13-year 
history of the NARDA cost surveys.) Merchandise costs in 1958, in terms of 
actual dollars, accounted for 93.4 combined merchandise and service costs 
after excluding servicemen’s wages and expenses from the latter. Compara- 
tives: 1957, 90.2; 1956, 88.9; 1955, 92.7. 

B. Cost of goods sold, service parts and supplies (includes servicemen’s 
wages and expenses).—This ratio was 82.49 percent of total service revenue 
in 1958. No comparable figures for earlier years. 


Combined merchandise-plus-service gross margin 


(The difference between net sales and cost of goods sold.) Combined gross 
margin amounted to 28.47 percent on combined net sales in 1958. To this must 
be added 7.00 ratio points reflecting servicemen’s wages and expenses to obtain 
a figure comparable with 1957, thus: 28:47+7.00=35.47 (or 35.5 rounded). 
This figure, 35.5, was a new high, up 1.6 ratio points from the 1957 ratio of 33.9. 
The previous record was 34.3, in 1955. 

A. Gross margin on merchandise only.—This amounted to 30.28 in 1958 com- 
pared to 29.6 in 1957. The record was set in 1947 at 32.2. When related to total 
dollars of gross margin (merchandise plus service) the gross margin on mer- 
chandise only accounted for 73.3 percent of combined GM, disregarding the effect 
of servicemen’s wages and expenses. This compares with 74 percent in 1957. 

B. Gross margin on service function.—Service gross margin came to 17.51 on 
total service revenue in 1958 (i.e., after deducting costs of service parts and sup- 
plies as well as service wages and expenses). The comparable figure for 1957 
was 15.10 percent. Not deducting service wages and expenses, the figure for 1958 
would be 24.51 and for 1957 it would be 21.6. 


Total operating costs 


(NotE.—The schedule shown in table 3 differs from former breakdowns in 
some instances. See table 4 for a recombination of operating expense elements 
into the major expense brackets used in 1957, to obtain comparability. ) 

Total operating costs under the 1958 schedule accounted for 27.35 percent of 
the combined merchandise plus service revenue. Deducting this from the com- 
bined gross margin of 71.53 gives a net operating profit of 1.12 percent on net 
sales. Other income, at 2.01 percent of net sales, brought total income to 3.13 per- 
cent. Other expense (nonoperating) came to 1.43, and this, when deducted from 
total income shows total net profit before income taxes of 1.70 percent. With the 
income tax ratio of 0.60 taken out of this, a net profit after income tax ratio of 
1.10 percent on net sales remains as the 1958 national average return for the mer- 
chandise plus service concerns. 


See table 3A for percentage breakdowns of occupancy expense, other income, 
and other expense. 
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TABLE 3.—National operating ratios for 1958 (for merchandise-plus-service firme 

















only ) 
Sales volume groups 
Line National 
No. Item ratios A B 0 
Above $250,000 Below 
$500,000 | to $500,000 $250,000 
1 Net sales (merchandise plus service) 100. 00 100. 00 100. 00 100. 00 
l-a Net sales (merchandise only)..........- 100. 00 100. 00 100. 00 100. 00 
1-b Net sales (service only). -.................---..- 100. 00 100. 00. 100. 00 100. 00 
2 Cost of goods sold (merchandise plus service) --- 71. 53 71. 20 72. 89 71. 36 
Note: Includes servicemen’s wages. 
2-a Cost of goods sold (merchandise only). -.......-- 69.72 69. 70 69. 47 70. 22 
2b Cost of goods sold (service only)-----..-.------- 82. 49 81. 88 97. 60 74. 53 
Note: Line 2-b includes servicemen’s wages. 
3 Gross margin, merchandise plus service (line 1 
qplnens Wie 2.22 nce nee 28. 47 28. 80 27.11 28, 64 
3-a Gross margin, merchandise only (line 1-a minus 
Se a ee aes eee 30. 28 30. 30 30. 53 29. 7; 
3b Gross margin, service only (line 1-b minus line 
PO iste ly : 17. 51 18.12 2. 40 25. 47 
4 Total operating costs (1) through (17) below. 27. 35 27.47 26. 03 28. 49 
(1) Proprietors, partners and executive 
in cin upancequnesstiadh sabbiinebdas 3. 08 2. 40 3. 74 5. 58 
(2) Office salaries. ___-.-. otha Geaae 2. 08 2. 03 2.16 2. 20 
(3) Salesmen’s remuneration. _____-_--__-- 7.13 8. 02 5.95 4, 25 
CO) DOR NOONE iid Sin od ts os ssn niuasae 3. 08 3. 05 2. 84 3. 52 
RES OS eee . 48 .48 . 44 . 54 
(6) Other taxes (except income) and li- 
SOND etcb bnew cadeteb benddevecteet . 63 . 59 . 69 80 
(7) Occupancy expense___............----- 2. 35 2. 37 1.78 2.99 
(8) Advertising, promotion, and publicity.. 2.79 2. 91 2.71 2. 30 
(9) Truck and auto expense (excluding de- 
SIND Beddt ee cendcckectsncececets . 99 . 88 1. 21 1. 22 
(10) All) depreciation. _....................- .78 . 60 1.15 17 
(11) Office supplies, stores, postage. -_.--~- .47 . 44 - 43 . 63 
(12) Telephone and telegraph__-_.....------- 44 . 44 .47 42 
(13) Accounting and legal_-_-__.....--- : -12 - .14 17 
(14) Travel and entertainment. _-.__.__-_--- . 24 . 26 .16 24 
(15) Dues, donations, collection expense, ; 
arin ademas de cami . 87 . 96 : . 62 
eo gp eee sae ER eee .72 . 65 . 68 Lu 
(17) Other a and service expense... -._...- 1.10 1, 28 oe .73 
5 Net operating profit (line 3 minus line 4) ___.--- 1.12 1,33 1. 08 15 
6 DPT hoon cscctceseerbesientne een aie 2.01 1. 97 2. 30 1. 83 
7 Total income (line 5 plus 6ne @). cicsssnewdlide 3.13 3. 30 3. 38 1. 98 
s OS ee , 1. 43 1.45 1. 60 1.13 
9 Total net profit “before income taxes (line 7 
NE NE OR ncn te ceipest- crea tigide eo deocy 1.70 1. 85 1.7 . 85 
10 Federal and State income taxes - ; . 60 1. 66 2.41 3.54 
ll Net income after income taxes (line 9 ‘minus line 
| 1D) . cobadtbbbidébbbissbisdubbedidilsatiesdaede 1.10 1.19 1. 37 31 








1 Applies to only 60 percent of group A firms. 
2 Applies to only 55 percent of group B firms. 
3 Applies to only 56 percent of group C firms, 
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TasBLE 3—-A.—Percentage breakdowns of multiple-entry items on 1958 cost survey 
schedule 


(i) BREAKDOWN OF OCCUPANCY EXPENSE (EACH ITEM AS A PERCENT OF TOTAL 
OCCUPANCY EXPENSE) 





Item National | Group A | Group B | Group C 
average 
iii Tiieehepgec diamant anianhieienehi atin teamed eee eretiowe 
68. 6 69. 9 70.6 61.2 
20. 6 19.3 22. 4 24.6 
10.8 10.8 7.0 14.2 








100.0 100.0 100. 0 | 100.0 


nearer ED 


(2) BREAKDOWN OF OTHER INCOME (EACH ITEM AS A PERCENT OF OTHER 























INCOME) 
7 ] l ] 
ONIN. asltasiicidatinntelni das ip cinwigiakirte eoaialia 9.0 | 13.3.) 0.7 | 1.4 
SD is nonndnddetancwonnnemae atkeereeunee 50.1 47.0 57.6 53.2 
ORE. pcb annSecaepoquaadqumeceetanagcoépenavaccabanes j 40.9 39.8 41.7 45.4 
PN ORIEN CRONIN aie sis sen ceivdanannecwnn duel 100. 0 | 100.0 | 100. 0 | 100.0 
—— — — —_ | 
(3) BREAKDOWN OF OTHER EXPENSE (EACH ITEM AS A PERCENT OF OTHER 
EXPENSE) 
acai pil anre tigen a tsingenag ignite laaia 
| | | 
mn Rene Jeet. eri previdiOms ui isi 2c. ese elise 46.8 | 55.7 16.8 31.9 
I co npenctennnndes O56 snWetianketie ae 30. 6 | 26.5 48. 6 31.2 
Dt. <p wih ashkwédbbsghdddabesadbaahnaduapud nama 22. 6 17.8 34.6 | 36.9 
Total other expense. .............-.....-.------- | 100. 0 | 100.0 | 100.0 | 100.0 








RANDOM COMMENTS ON SALES VOLUME GROUP PERFORMANCES 
(See table 3) 


(Group A, above $500,000; group B, $250,000 to $500,000; group C, below 
$250,000. ) 

Group A dealers came up with a net after taxes of 1.19 percent on net sales in 
1958. Their costs of goods sold, at 71.20, was the low for the three groups. 
Their total operating cost ratio of 27.47 was about even with the national av- 
erage. Accordingly, their net operating profit of 1.33 was high. Thus, they 
needed only average other income and other expense to grab second place in the 
profit race. 

Group B dealers won the profit derby with an after tax net of 1.37, despite 
the handicap of a high cost of goods sold (72.89) and consequent low gross 
margin (27.11). They turned the trick with a low total operating cost of 26.03 
and a higher other income ratio of 2.30. 

Group C dealers, with an average cost of goods sold amounting to 71.36 and a 
healthy gross margin of 28.64, took a beating when their total operating costs 


ratio hit 28.49. This gave them a net operating profit of only 0.15. When the 


effects of other income, other expense, and income taxes were accounted for their 
net take came to only 0.31 percent on net sales. 
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LONG-TERM TRENDS. OF NATIONAL OPERATING RATIOS APPLYING TO MERCHANDISE- 
PLUS-SERVICE FIRMS 


‘Foreénote: ‘The national ratios contained in column 1 of table 3 are keyed to 
the new form setup used in the survey for 1958. As explained in a preceding 
section of this report, the arrangement of this new form differs from the form 
used in previous surveys. To obtain comparisons between the national ratios for 
1958 and 1957 and for earlier years on behalf of preserving the long-term trend 
series previously keyed to the old form, it is necessary that some of the 1958 
new-form ratios be regrouped. Column 1 of table 4 shows the results of such re- 
grouping of the 1958 national ratios contained in table 3. The special supple- 
ment to table 4 serves as a cross index explaining the steps taken in this 
eonnection. 

The following comments highlight the 1958 developments against the historical 
backdrop. 


Net sales 
(Takes a value of 100 for any specific use. ) 


Cost of goods sold (merchandise plus service) 

The 1458 ratio of 64.5 was a new low of record in the history of the NARDA 
surveys. 

Cost of goods sold (merchandise only) 

At 69.7 in 1958 this ratio was down from 70.4 in 1957 which was the high of 
record. 

(Special note: See comments on costs of goods sold for merchandise only 
and service separately in previous section relating to the national ratios.) 
Gross margin on merchandise plus service 

This ratio amounted to 35.5 percent on net sales in 1958, a record high. 


Gross margin on merchandise only 

Rating 30.3 percent on net sales in 1958, this margin was up 0.7 ratio points 
from 1957. The 1947 figure of 32.2 is the record high. 

(Special note: See other comments relating to gross margin in the preceding 
discussion of national ratios for 1958, ) 











rt 
< 
N 


NATIONAL FAIR TRADE LEGISLATION—1959 





‘9[NPoYys ST} UT Posopysuod 4OU sy OUTED JOY} 

































































*soxe} [[@ JoIJ8 JYOid Zuyyesedo jou st STULL ¢ 





“sesued xo PUB SEZBA S,WOTIOO[AJos OPNOUy 4OU se0q] ; 

89 9% | ,¢ 09 62 |Z¢ 1£@ 9% re ZiT 9'I | it ~(p OUT] snuyUT ¢ OUT) ¢ 3YOud Zuyze10do JON 
L@. [ee - [ee ise tow 6z 4 6|0o% 8=6|¥e oe re ee 0% sonansneaaasenmnsoe==-"--g9guadx9 10490 TV “a 
z° S° o" ¥* . o e ° v* 2 9° £° ce a eee ad oo ee Sasso] }qeP peg “qd 
1% 9% $% 2% L% 9% a 1¢c% GZ 9% 7% By. £-iy wa Se a ~ ~esuedxa SUISIIIBAPY “CO 
0g 8% 9% 9% o% at ¢% 6% 8% 9% 6% 2 "co43s to esuedxe Aduvdns0g9 *g 
SN E> ait; 2 TL ~ tet ay LT 5° OT: 61 ct 9T 9'T 1% “-""" -gsuodxe 9AT}RI}STUUIPB JOYIO (9) 
SN LT L' tI 81 rT b% 6% L@ 4 +% 8 Bees he i ik asuadxe aJ149A (9) 
1F L¥ LY ct Ls Is 0°9 ¢'¢ Z¢ ¢’¢ ¢9 725 +). 3 + Sesusdxe PUB SIBBM BOTAIBE (F) 
8% g°¢ oy 8h 9°¢ Lg 9°¢ 09 oil 09 +9 ce © gi oe ee Aed s,uoulsees (£) 
SN 8'T 0% c'T 9°T 4 2% 2% bz 8@Z LZ oe iw tow SOTIV[VS BOO (Z) 
SN ge ¢'¢ 9°E ‘Y 9°€ re 8'e Z€ LB ¢’e i tae: a. UU Ue uoy} 

-BIOUNUIOL ,SOATJNOIX9 PUB ,SIGUMG (T) 
Z ‘ST 9°SI 1 6I 6 9T b0Z 9 02 Z1Z € 2 ot 1% 18 ite a f=. OANIBIISIUIMIPY “V 
2M «| 292 9°22 8 FZ 8°82 8 ‘82 908 rie 6 08 L'le € Ze we fo bAtcsaosbaleoarecoaebonad (mojeq 

@ YsnoI4i Y) sjsoo Zuyyesedo [v0], 
2 Ze 8 62 21g £ 0e L 6% &'0€ 8 “62 21g 9 TE L°0€ 9 62 £ ‘Of a oo oe et ~~ (8-% oul] SNUTUI B—T 

aut) (ATUO estpueyosJeul) UTZIeUI ssoi4y 
0 €€ Z 1g 8 Ze 8 0€ Z Ie 0 Ee 6 Ze 0 FE € be £ Ze 6 ‘fe 3a UHL. . oo (Z 9UT] SNUTUI [ OUTT) 

(901 AJ9S SN{d Vs|pUBYIIEM) U]ZIeUI ssoiy) 
8°29 z ‘OL 8'89 169 | ¢ "02 8 69 2 ‘OL 8°89 89 £ 69 ¥ OL L ‘69 aci- > (ATWO os{pUBYDIEUT) P[Os spood JO 4s0D 
029 L°89 2°19 z 69 8°89 0°89 1°29 0°99 a) Ll 199 ¢F91 ~"(GOTAJas snid ssTPUBYDIOUI) P[Os spood Jo 4s0g 
0 ‘00T 0 °00T 0°00T 0 00T 0001 0 00T 0 ‘00T 0001 0 00T 000L 0 ‘00T ow «6|lClUUL Shhh (ATWO @STPUBYIJEUI) seTes JON 
0 ‘OOL 0 ‘00T 0°00T 0001 0 ‘001 0001 0 ‘001 0°00T 0 ‘00I 0001 0001 ae oa: eVe (s0JAJes snid es|puUBydIIUI) seTes JON 
L¥6I SF61 6F6T 0861 | 1961 | cS61 £S61 | PS61 | Soé6r | 9°61 | L861 896T 
* . a u103] 
SIBVIDAB [VUOTIVN 
sipafi snoimasd pun geGg] sof soins burjnsado jouoywN—F ATAV 


ia So ee 


ae ee, Pe Os 


65799—61——_18 








268 NATIONAL FAIR TRADE LEGISLATION—1959 


SUPPLEMENT TO TABLE 4—HOW EXPENSE COMPONENTS OF THE NEW SURVEY SCHED- 
ULE TIE IN WITH THE MAJOR EXPENSE BRACKETS OF THE OLD SCHEDULE 


Old schedule expense brackets contain new schedule expense items: 
Total administrative expense: 
(1) Owners’ and executives’ re- Item (1). 


muneration. 

2} a MI oo oc on wep gp esenenes Items (2), (5). 

(3) Balser’ DOF... cen ns Item (3). 

(4) Servicemen’s wages and ex- Included in total cost of goods sold, 
penses. line 2, and service cost of goods sold, 


line 2-b. As a percent of total net 
sales (Merchandise plus. service) 
this factor amounted to 7.0 in 1958, 
(5) Vehicle expense____...------- Item (9) plus 0.4 ratio points allocat- 
ed out of “all depreciation” on basis 
of 3-year average plus 1.1 ratio 
points allocated out of “Other pay- 
roll” on basis of 3-year average. 
(6) Other administrative expense. Items (11), (12), (13), (14), (15). 
Occupancy expense.__............_... Item (7) plus 0.5 ratio points for prop- 
erty taxes allocated out of items (6) 
on basis of 3-year average plus 0.1 
ratio points allocated out of item 10 
on basis of 3-year average. 


Advertising expense___....._.-..._-__ Item (8). 
en: ee First entry under line 8. 
A OLROP  CRBONIGB ks Sci dnintmingrtnncss Items (6) minus 0.5 ratio points for 


property taxes plus item (10) minus 
0.4 ratio points for vehicle deprecia- 
tion plus items (16) and (17) plus 
interest paid from line 8 plus 
“Other” from line 8 plus Ine. taxes 
(line 10). 
Total operating costs: These costs rose to an all-time high of 34.4 percent on 
net sales in 1958, up from 1957’s previous high of 32.3. 
A. Administrative costs——Total administrative costs reached an all-time high 
of 24.4 percent on net sales in 1958, topping the previous high of 23.1 in 1957. 
(1) Owners’ and executives’ remuneration dropped to 3.1 percent of net 
sales in 1958 from 3.5 in 1957. The 1951 ratio of 4.1 remains as the high 
for this factor. 
(2) Office salaries amounted to 2.6 percent of net sales in 1958, down 
from 2.7 in 1957 and 2.8 in 1956, the record high. 
(3) Salesmen’s pay rose to 7.1 percent of net sales in 1958 from 6.4 in 
1957, and almost equaled the 1955 high of 7.2. 
(4) Servicemen’s wages and expenses hit a new high of 7.0 in 1958 com- 
pared to the previous high of 6.5 reached in 1957. 
(5) Vehicle expense was 2.5 percent on net sales in 1958 compared to 2.4 
in 1957. The record high remains at 2.9, for 1954. 
(6) Other administrative expenses rose to a new high of 2.1 percent on 
net sales in 1958 from 1.6 in 1957. The record for this miscellaneous ex- 
pense group was set in 1954 at 1.9. 
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B. Occupancy expense.—This expense amounted to 2.5 percent on net sales in 
1958, down from the near-record high of 2.9 in 1957. (The record: 3.0 in 1947.) 

0. Advertising expense—The NARDA dealers plunked down more money for 
advertising, in relation to net sales, in 1958 than ever before. The ad ratio 
amounted to 2.8 percent, topping the previous high of 2.7, for 1951. 

D. Bad debt losses (includes both loss and provision against loss).—This loss 
ratio reached a new high of 0.7 percent on net sales in 1958, up from the pre- 
vious high of 0.6, in 1957. 

BE. All other expenses (when at a loss as to where to put it, put it here).— 
The “All other expense” ratio for 1958 amounted to 4.0 percent of net sales, 
equaling the previous record of 1953. 


Net operating profit 


The NARDA dealers’ overall net profit ratio (covering consolidated mer- 
chandise and service operations) dropped to a new low in NARDA survey 
history in 1958. At 1.1, this was 0.1 ratio points below the previously recorded 
low mark of 1.2 reached in 1956. 


THE 1958 OPERATING PICTURE FOR “MERCHANDISE ONLY” FIRMS 


Table 5 presents the picture. We have put this aside and apart from fore- 
going discussions of the merchandise plus service firms’ experience to avoid 
confusion. 

The data in table 5 are new in every sense of the word. They have no his- 
torical counterparts within the NARDA compass. They are not being presented 
as final and definitive typical ratios for this type of dealer, being based on a 
rather small sample. Rather are they included here as a straw in the wind, 
probably suggestive of something close to what a broader representation would 
reveal. 

These dealers, whose combined sales accounted for 26 percent of the total 
for all participating firms, topped the field, profitwise, with a 2.19 percent 
after-tax net. Their gross margin of 28.42 was well below the gross margin 
on merchandise only registered by the merchandise plus service firms. Their 
other income was exceptionally high, and so was their income tax ratio. 

Their sales dropped 8.3 percent in 1958 from 1957. Their year-end inventory 
value figure was 5.1 percent higher than the starting figure for the year. They 
turned their inventories 5.2 times. (Ah! There is the secret.) 

The following tabulation shows percentage breakdowns of occupancy expense, 
other income, and other expense for this group of dealers. 





Breakdown of occupancy expense: Percent 
NN a ls a le atc i aN la i ak y 7 A | 
NEON MR UNN) NON ccc anias cc cect apnea tea ecards cis nee a 19.8 
NI st i cc ck dl ln tc imc ae 8.1 

SEU CRIS UUNIREIIE ST COIR cs cinco ninicsimsa anche hie ce aacaapaasaisdmcea atin tcdaae tee 100. 0 








Breakdown of other income: 





BI RROIRET, NINES WRI ccs: caine esis diets Sv cadet lonee anette nltcead get eceiaae nae 2.3 
SOI SOIT Re. cesses cient tne eigen nema eemnniaaaiein anata ieee 31.1 
A a sta aaron aes ne ek ivan wigeibad ale aeeabaeanas teieaas ade 66. 6 

Total ‘other ImPOMesis ciids ti seceaate ss sad sl besten eed cell 100. 0 
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TaBLeE 5.—National operating ratios for 1958 (for “merchandise only” firms) 


Line Merchandise only 
No, Item firms (no service) 
1. wet sates ‘(therchandiee Only) 2. fesse le UL 100.00 
2. Cost of goods sold (merchandise only) _..__---____-_____-_--__-___ ee 71.58 
9.\Groesgs margin’ (line 4 plus line’S) 2. ibekeu ec el 28.42 
4. Total operating costs ((1) through (17) below)_--_--_______-_______ 28.00 

(1) Proprietors’, partners’, executives’ salaries___.__._________ 3.75 
(2) Office salaries....._._-.....- eat ha cnipgnininmnpinnddtiiteas gale 2.15 
ORS DOTA POTS nn 7.03 
eae 2.60 
eee ig i, RIE ate Sy ta II pelt pl cl NR gl a ek 30 
(6) Other taxes, (excluding income) and licenses____________ 48 
ep Mma UN oo a hs eee entenere enema es 2.59 
(8) AdverGaing. promotion, publicity. 2.78 
(9) Truck and auto expense (excluding depreciation) _...______ 1.16 
Ca ane ii io et EE ne cgitalbant>aieteraenea~ 87 
(11), ACG SUDDIICS,. S50RGS, DOSTABEH.~ 2 in 4 et sre npannnnnns 43 
ee? See RAI CENONTR US oe nko coon mkockecnocmeats 43 
a he NR Es I i ccieen ears ost op erties ep hek mm unendsd 34 
(34) {7 ravel .20G  ORCCTLOINMONt 4.cias 66 pias doko e ene eneiee ee wl 
(15) Dues, donations, collection expense, miscellaneous_________ 1.07 
a EI ea de EK wines Nemertinnedbaspoi .62 
(SO k> A KORDeE ODGTORTING . OZDONRO. ons inna daoneenmpnemen 1.09 
5. Net operating profit (line 3 minus line 4) _-.-----.--_------------~-- 42 
I a i ha ec lialiaa tT, scceaal sid Sain dahintieberssice die Tesamep parka erolialisonaiati 4.31 
ae mmUee SUE Deira 25 SAU TI nn ls aniline 4.73 
i a scat cnniceab ian aera taveruculetl mint didebibteniciere aireriendenitinoe 1.48 
9. Total net profit before income taxes (line 7 minus line 8)_.____ 3.25 
10. Federal and State income taxe@ss— + 14. pn ne eine ene enseennis 71.06 
11. Net income after income taxes (line 9 minus line 10)__--_____ 2.19 


1 Applies to only 31 percent of reporting firms. 


Breakdown of other expense 





Percent 

Neen en een ee eae ne aimee eeehan 43.7 
a aerate he A cel eta oe aoa hd ce maaan inne gases ain 35.7 
oes encanta irerenasth Cc eeeemaeghanea sm oneeates ccmischare manhegamroaren eae 20.6 
I aac ete nea wc ea cage deena sesame side 100.0 


NARDA DEALERS’ FINANCIAL STATUS IN 1958 


From dealers in 26 States came data reflecting their financial status as of 1958. 
These data are summarized in the two special tabulations shown below. Being 
self-explanatory, the figures are presented without comment. 


TasLe 6.—Percentages of change in selected financial criteria (as of Jan. 1, 


each year) 

Jan. 1, 1958, 
percent change from 

Item Jan, 1, 1957 
san eee RN ate AainReniere again Reeth + 2.2 
I a el lama aelamacnhiradi geen ah sais den nanan — 11 
i asl ee enc eset kai tances tien Sc pn appends ee + 46 
esac EOE NEO NNN RICE + 6.0 


int cc aiinid ba en midniisia arias epee a eaten gianna daca tnunesianee + 16 
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TABLE 7.—WNSelected financial ratios and percentages 





Item 1958 1957 

Severs Gants tO CamPONS Coben 6 5 oi sds eck ce edb nnkcdcoacdpwccedesd times. 2. 05 1.99 
Net sales to— 

I a a El elt a 4.75 5.7 

i 5.15 6.01 
Net profits on— 

FR OO IITON OR a satis aa cridlens dcndtn Bésaiderudcet. Jaa percent _- 8. 79 (1) 

I SIND in sn: din onic chatennntbxceninimmdive Sethe tts aameatiniees cetminseieo 9. 54 (1) 

OS eae eR ae ols IS ad lo ae ea ines 10. 91 (1) 
Inventory to net working capital__..____- vtpdunedatetdcte ee Pe nt 2: 96.1 (1) 
Ourrent debt to tangible net worth. -___..._.....___..- eit is 88.0 93. 1 


1 Comparable 1957 data not available. 


Mr. Fietscnakrr. With my report to the committee I attached a 
letter from a Mr. William B. Zubrod. That isa letter in answer to—— 
Senator Scorr. Yes, we have that. 


Mr. Fieiscuaxer. If there are any questions I would be more than 
happy to answer them. 


Senator Scorr. I don’t believe we have any questions, Mr. Fleis- 


chaker. We are glad that you came, and are sorry you had to wait 
through a long day. 


Mr. FietscHaxer. I always enjoy Washington. 

Senator Scorr. I hope when you get back home you will tell your 
people that your Senators don’t work strictly an 8-hour day. Most 
of us are required to be here a good deal longer. 


Mr. FierscHaxer. We will, sir. Thank you very much for your 
time. 


Senator Scorr. We have no other witnesses listed for today, and 
so the committee will adjourn. 


ee at 6:30 p.m., the committee adjourned.) 


(The following information was subsequently submitted for the 
record. ) 


AMERICA, 
NATIONAL CATHOLIC WEEKLY REVIEW, 


New York, N.Y., June 9, 1959. 
Hon. Strom THURMOND, 


Chairman, Special Subcommittee on Fair Trade, 
U.S. Senate, 
Washington, D.C. 


Deak SENATOR THURMOND: I shall not be able to appear before your sub- 
committee on June 15 and 16. I am afraid that there has been a misunder- 
standing, since I thought I made it very clear to interested parties that I would 
be unable to go to Washington at this time. 

However, I am happy to enclose a copy of an article on fair trade which 
I contributed to America, National Catholic Weekly Review, on January 26, 
1952. I understand that in testimony before the congressional committee it 
was said that I no longer hold the views expressed in the 1952 article. For 
whatever use your subcommittee wishes to make of it, I hereby state that I have 
not changed my views on the fair trade controversy since I wrote the article in 
1952. 

Thanking you for the courtesy of the invitation to appear before your sub- 
committee, I ain 

RespectYully yours, 
Rev. BENJAMIN L. Massg, 8.J., 
Associate Editor. 











272 NATIONAL FAIR TRADE LEGISLATION—1959 


{America, Jan. 26, 1952] 
BUSINESSMEN BatrLe Over FAIR TRADE 
(Benjamin L. Masse) 


While housewives may be glad of the low prices occasioned by 
the “price wars” which fair-trade laws are meant to prevent, it is 
quite probable that such wars, like many wars, do no real good 
in the end. Father Masse here sketches the pros and cons of the 
fair trade problem—a real problem of controlling competition with- 
out opening the door to monopolistic practices. 


For a few weeks last summer, New York housewives had the time of their 
lives. On May 28 Macy’s, the big, sprawling store on Herald Square, announced 
a series of price reductions that left economy-minded ladies gasping. The next 
day Gimbels, Abraham & Straus, Bloomingdale’s, a dozen others got into the 
fight. They let it be known that no one, but absolutely no one, was going to 
undersell them. For a while nobody did. 

The women loved it—those women, that is, who had the stamina to mix 
with the milling mobs and elbow their way close to the counters. The lucky 
ones went off with radios and television sets, bedding and furniture, drugs 
and cosmetics, electrical gadgets of all kinds at prices, my dear, that were 
simply out of this world. 

It’s a safe bet that only a handful of the ladies who stormed the department 
stores ever heard of “fair trade.” Yet fair trade was the big issue in the 
price war. What is fair trade? The answer to that is a long and fairly 
involved story, which we'll try to tell right away. For the moment, it’s some- 
thing that prevented Macy’s from doing what it did before a certain day in 
May. It’s something that learned minds think is so important that the whole 
future of our competitive system is bound up with it. It’s also something that 
is very controversial, something that can be settled only by Congress. Any 
day now the fight over fair trade will come to a boil on Capitol Hill. 


BACKGROUND 


As a practical policy, fair trade in the United States is not more than 20 
years old. It dates from the early 1930’s, when businessmen were not nearly 
as affluent and self-assured as they are today, and when unregulated competition, 
where it prevailed, was not universally regarded as a blessing. 

Among the people most grievously hurt by the naked competitive scramble 
for a contracting depression market were the little fellows who sold tobacco 
in a hole in the wall, ran our corner groceries, or made a modest living out of 
the thousands of small drugstores that dot the streets of our towns and cities. 
Sharing their grief were manufacturers who had spent a fortune on advertising 
to build goodwill for their trademarked products. They stood by helplessly 
while price-cutting merchants destroyed in a day the reputation for quality 
they had cultivated for years. 

The little fellows, with the druggists in the van, went howling for relief 
to their State legislatures. Touched by the plight of their constituents, who 
had some political weight to throw around, the legislators quickly voted them 
relief in the form of fair trade acts. 

These were laws which allowed manufacturers of branded products— 
“Band-Aids,” for example, or “Frigidaires’”—to determine a minimum resale 
price for their goods. The legislation permitted manufacturers to enter into a 
contract with their retailers (or jobbers or wholesalers) which bound the latter 
not to sell below the minimum fixed price. Once such contracts had been 
signed, no retailer operating within the boundaries of the State, whether he 
signed the contract or not, was allowed to sell the manufacturer’s product 
below the stipulated price. If he did so, the manufacturer could bring .the 
price cutter to heel by securing an injunction against him in the State courts, 
He could also sue for damages. 

None of these laws, it should be noted, permitted horizontal price fixing, that 
is, agreements between two retailers, or two jobbers or two manufacturers. 
Furthermore, no manufacturer could lawfully enter into such agreements unless 
his products were in competition with similar products of other manufacturers, 
By 1937 no less than 42 States had fair-trade laws on their books. 
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MILLER-TYDINGS ACT 


Since doubts arose over the validity of State fair-trade legislation, which some 
thought in conflict with Federal antitrust laws, the small businessmen went 
marching on Congress. After some soul searching, in the face of a forbidding 
Justice Department and a reluctant President, Congress amended the Sherman 
and Federal Trade Commission Acts in 1937 by passing the Miller-Tydings Act. 
The law was slipped through, in spite of Executive opposition, as a rider to an 
appropriation bill which the President could not very well veto. 

The Miller-Tydings Act neither authorized nor forbade State legislation on 
fair trade. It simply stipulated that manufacturers and retailers operating 
under State fair-trade laws were not to be held in violation of the Federal 
antimonopoly laws. Their contracts setting minimum resale prices, provided 
they were in accord with State laws, were not deemed an infringement of the 
Sherman Act. 

For nearly 14 years, though frequently challenged in the courts, fair trade 
weathered all the legal storms which aggressive merchants blew up. In 1949 
the Florida Supreme Court did hold the State’s fair-trade law unconstitutional, 
but the lawyers immediately put their heads together and fashioned a substi- 
tute which calmed the judicial scruples. Thereafter only the most jittery fair 
traders could see any threatening clouds on the legal horizon. The 45 State 
acts seemed secure. Cutthroat competition on the trademarked goods had 
declined. The American Fair Trade Council stood vigilant guard and issued 
press releases at the drop of a hat. Who knew, perhaps the holdouts—Missouri, 
Texas, Vermont, the District of Columbia—would eventually learn the score and 
come in out of the rain? 

LEGAL BOMBSHELL 


Then the lightning struck, and the blow was all the more paralyzing because 
it came suddenly and without any warning thunder. A supermarket in New 
Orleans, Schweigman Bros., cut prices on Seagram’s and Calvert Reserve 
whisky. The distillers took their complaint to a Federal court and won an 
order enjoining Schweigman from cutting prices on their products. Schweig- 
man appealed to the Supreme Court, but nobody seemed much concerned about 
the outcome. It looked like a routine case, no different from all the others 
which the courts had consistently decided in favor of fair trade. 

Imagine the consternation, then, in fair trade circles when on May 21 the 
Court by a 6 to 3 decision upheld the appeal and reversed the lower court. It 
decided that Schweigman was free to cut prices on Seagram’s and Calvert 
Reserve to its heart’s content, free to commit, in the ironic phrases of the fair 
traders, all the philanthropy it desired. 

The Supreme Court decision did not condemn the Miller-Tydings Act and all 
State fair trade laws as such. It did not find them unconstitutional. It merely 
noted that contracts between manufacturer and retailer obliging the latter not 
to sell below a fixed minimum price were, in the nature of things, voluntary 
agreements and, therefore, did not apply to nonsigners. Said Justice Douglas, 
who wrote the majority opinion: 

“Contracts or agreements convey the idea of a cooperative arrangement, not a 
program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price fixing.” 

Though the Miller-Tydings Act survived the Court’s bombshell constitu- 
tionally intact, though the various State acts, except for the nonsigner clauses, 
were not touched by it, the whole system of fair trade was dealt a mortal blow. 
If nonsigners were not bound by the minimum resale price fixed for their State, 
if they could cut prices with impunity, signers would have to reduce their prices 
to meet this competition or go out of business. 

In the confused weeks following the Schweigman decision some optimistic 
fair traders suggested that manufacturers might salvage a lot from the debacle 
by selling only to distributors who would agree to abide by the minimum resale 
price. But the more realistic pointed out that this was no solution. Manufac- 
turers might not be willing to cut so drastically the number of their distribution 
outlets, since that would also reduce their volume of sales. Even if they were 
willing to freeze out nonsigners, they would scarcely be able to make the ban 
effective. A store like Klein’s on Manhattan’s Union Square has been known to 
sell branded products which it most assuredly never purchased either from the 
manufacturer or his recognized jobbers. Where Klein picked them up is Klein’s 
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secret, and the big, cutrate store isn’t telling. It would cost the manufacturer 
considerable time and money to find out. It would cost him so much time and 
money that he would soon be obliged to throw in the towel, even if he hap- 
pened to be as big and wealthy as General Electric. 

Furthermore, even if the manufacturer were able and willing to stop the 
flow of his products to nonsigners, it might be illegal for him to do so. Before 
the courts at the present time is a very interesting case which may reveal a .zew 
obstacle to fair trade in the Sherman Act. Last November a big New York 
distributor, Masters, Inc., charged Sunbeam, Inc., producer of Mixmasters and 
other appliances, with violating the Sherman Act and sued it in Federal court 
for treble damages of $75,000. Masters contends that an agreement between 
Sunbeam and eight of its distributors not to sell Mixmasters to nonsigners of 
its regular fair trade contract is a conspiracy in restraint of trade. Should 
Masters win this suit, fair trade is for all practical purposes doomed. 


THE WENTLING CASE 


The Wentling case is another delayed-action bomb that may go off any time. 

S. A. Wentling, a Philadelphia mail-order house, sold Sunbeam appliances all 
over the country below the different fair trade prices prevailing in the various 
States. At Sunbeam’s behest the Federal district court in Philadelphia ordered 
the Wentling Co. to cease and desist, rejecting its plea that it could not be 
expected to know all the minimum retail prices fixed by Sunbeam in 45 States. 
Last summer the Supreme Court ordered the district court to review the Went- 
ling case in the light of the Schweigman decision. Since Wentling is a non- 
signer, the decision against the price-cutting mail-order house may well be 
reversed. That would give mail-order houses the green light to play hob with 
fair trade all over the country. 

Coming after the Schweigman decision, the filing of Masters’ suit and the 
reopening of the Wentling case left the fair traders with only one recourse, 
Their position had become so perilous legally that they had to petition Con- 
gress for relief. They had to have a new law that would spell things out so 
clearly that even the Supreme Court would understand. That is what they 
are up to now on Capitol Hill, with their Operation Restoration. They want 
another amendment to the Sherman Act, one this time which will legalize be- 
yond doubt all the nonsigner clauses in State fair trade acts. In no other way 
can the hole opened by the Schweigman case of plugged, or the potential dan- 
ger in Masters v. Sunbeam, and Sunbeam vy. Wentling be averted. 


PROS AND CONS 


Fair traders have refurbished their two traditional arguments and are all set 
to fire them at Congress. 

They will argue that without minimum, resale prices the field of retail dis- 
tribution will soon be monopolized by chains and department stores. The big 
stores will provoke price wars on branded products, as some of them did last 
summer, and gradually force all neighborhood stores out of business. Unlike the 
little stores, firms like Macy’s handle thousands of items. They can afford 
price wars. They can easily make upon non-fair-traded jewelry, carpets, hard- 
ware, sporting goods, shoes, and clothing what they lose on trademarked goods. 
Only 10 percent or less of their stocks are fair traded anyway. Only fair 
trade can keep the corner drugstore, the small furniture dealer, the little 
tobacco shop, and liquor store in existence. 

Fair traders will also argue that the manufacturer has an inherent right 
to control the price of a proprietary article. He has spent millions in research, 
developing and perfecting it, attached his name to it, built for it a reputation 
for quality through careful manufacture and costly advertising. Without fair 
trade he cannot protect his product from the debasing price cutting of unscru- 
pulous retailers. He cannot prevent retailers from cashing in on the good will 
he has built, and cashing in on it in such a way that they destroy it. That’s 
what happens when a retailer puts on a branded product a price tag only 
slightly higher, or no higher at all, than the one on a cheap product. 

The antifair traders will reply that the Miller-Tydings Act is a monopolistic 
graft on the body of the Nation’s antimonopoly legislation. The Sherman Act, 
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which reshrines the country’s belief in free competition, forbids price fixing 
as a restraint on trade. Miller-Tydings permits it. In the face of this admitted 
fact, the antifair traders are unimpressed by the argument that fair trade 
is necessary to preserve competition in the retail field. No matter how you 
cut it, they say, fair trade is price fixing and has all the stifling effects of 
price fixing. 

More specifically, they will argue that fixing a minimum resale price is 
not fair because it does not allow for differences of costs among retailers. If 
one retailer runs his business so well that he can sell at lower prices and 
still make a profit, why shouldn’t he be allowed to do so? And why shouldn’t 
the consumer be permitted to shop around and enjoy the lower prices which 
a retailer’s efficiency makes possible? 

They will argue, finally, that fixed prices are the first fatal step in an inexora- 
ble process that leads to rigidity and stagnation. Fixed prices keep sales down. 
Low sales limit production. Limited production spells unemployment. Unem- 
ployment leads to still lower sales, and thus the vicious circle is complete. 


CONCLUSION 


Though the arguments on both sides are persuasive, this writer, if he were a 
Congressman and had to judge between these battling businessmen, would, for 
the present at least, side with the fair traders. 

In the first place, there is such a thing as a fair price, a price which allows 
a fair return to the investor and a fair wage to the workers. Unrestricted 
competition often reduces prices at the expense of decent wages for workers 
and legitimate devidends for stockholders, so the competitive price is fair to 
neither. 

Secondly, unrestricted competition leads in practice, as well as in theory, 
to monopoly. Pope Pius XI noted this 20 years ago. 

Thirdly, the arguments pushed by the antifair traders are something less 
than overpowering. They can all be reduced to one, namely, that fair trade 
is monopolistic and suffers from all the ills of monopoly. 

This is not all clear. According to the Miller-Tydings Act only those manu- 
facturers can write fair trade agreements whose products are “in free and 
open competition with commodities of the same general class produced or 
distributed by others.” If the fair trade price on a Simmons bed, or a Mix- 
master, or a bottle of Bayer aspirin has been set too high, it is reasonable to 
suppose that competition at the producer end, except in fair trade products 
themselves, at the retailer level will soon bring it down. If consumers can’t 
shop around for bargains on a Beauty Rest, they can and do shop around for 
mattresses that are in competition with it. So long as this is possible, there 
is no real monopoly. There is no danger that savings in costs will not be 
passed along. There is no danger that artificially high prices will discourage 
buying and thus cut sales volume. (If fair traders are interested in keeping 
sales down, why do they spend millions of dollars annually on advertising?) 

For the rest, fair trade does protect the small merchant. By outlawing 
cutthroat prices it keeps many small retail businesses in existence and, to 
this extent, promotes competition and gives encouragement to private enterprise. 

To be preserved, competition does not have to be controlled. Fair trade 
may not be the best way to control it, but until it has a longer trial, or until 
a better way is discovered, it should not be prematurely destroyed. What 45 
States have found good and necessary for business cannot be nearly so pernicious 
as the opponents of fair trade make it out to be. The burden of proof rests 
on them. 


STATEMENT OF THE NATIONAL RETAIL HARDWARE ASSOCIATION 


This statement is presented to the committee in support of the Humphrey- 
Proxmire fair trade bill, S. 1083, by William G. Mashaw, executive vice presi- 
dent of the National Retail Hardware Association. This association is an 
affiliation of 38 State and regional hardware associations with a membership 
of approximately 23,000 independent retail hardware dealers located in 10,278 
communities throughout the United States. 











276 NATIONAL FAIR TRADE LEGISLATION—1959 


No classification of retail merchants is more typical of the small independent 
main street merchant than are members of National Retail Hardware Associa- 
tion. Their independently owned and operated establishments have historically 
served the day-to-day hard goods needs in their local communities. Every adult 
citizen is to some extent familiar with the various stocks of tools, housewares, 
paints, sporting goods, builders’ supplies, and garden and farm supplies carried 
by hardware stores. 

Fifty-four percent of these member stores are located in towns of less than 
5,000 population, and 3 out of 4 are in communities under 25,000 population. 
Unquestionably these businesses are representative of grassroots marketing of 
quality merchandise in our Nation. 

While these truly small businessmen may be considered by some to be of 
relative insignificance—collectively, and in their own communities—they repre- 
sent a substantial position in the economy. In the trading areas in which they 
serve hardware dealers are important marketers of merchandise and conveyors 
of service. 

Inasmuch as the legislation under consideration by this committee deals with 
matters relating to the distribution and pricing of quality branded merchandise, 
we feel it is vital that the hardware retailer’s status be understood. The basic 
stock of independent hardware stores is brand name hardware merchandise. 
In total, the independent retail hardware market is approximately $3 billion in 
annual sales. According to qualified estimates, 85 percent of the goods sold in 
retail hardware channels is purchased from independent wholesalers. Probably 
no category of retailing surpasses hardware stores as marketers of quality 
merchandise identified with a manufacturer’s brand name. 

This being the case, no category of retailing is more vulnerable to the ill effects 
of cutthroat price competition on branded goods. The quality brands which 
make up the basis of their stocks are a daily target for discount operations which 
use their brand name items for sideshow traffic builders. 

Legal obstacles which presently prevent manufacturers of mass-marketed 
branded goods in the hardware field from maintaining some measure of resale 
price stability are working serious hardships on retail hardware stores and 
other similar service-type establishments. 

It is our considered opinion that in the long run all elements of the Nation's 
economy would benefit from the enactment of remedial legislation. We feel 
that enactment of S. 1083 would be a positive and constructive service. 

Among major considerations upon which our position is based are: 


1. Price competition among manufacturers would be preserved 

Manufacturers availing themselves of the provisions of S. 1083 would be 
required to be in competition with others. All existing legal safeguards would 
continue to apply. 


2. Use of the legal framework is completely voluntary on the part of manu- 
‘facturers 
There would be no requirement in the legislation that manufacturers avail 
themselves of its provisions in their marketing policies. It merely provides a 
facility for those who would desire to use it. 


8. Remedial legislation would prevent, rather than encourage, monopolistic 
practices 

By providing a practical method by which mass-marketing manufacturers can 
competitively achieve resale price stabilization, assuring reasonable compensa- 
tion for wholesalers and retailers engaged in redistribution, retailing giants 
are forestalled from engaging in practices which inevitably lead to monopoliza- 
tion of distribution. 

Present severe retail price competition in some markets involving electric 
housewares clearly demonstrates how such situations eliminate all but the 
extremely large volume operators—and ultimately restrains distribution by 
depriving manufacturers of the goods involved of access to the merchants 
with whom they want to do business. 
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In such markets hardware retailers, and similar small independent businesses 
have no alternatives other than deemphasis or discontinue the lines which can 
no longer be sold profitably. 


4. Continuation in business is a prime economic contribution of retailers 


Maintenance of a healthy business establishment is the foremost civic respon- 
sibility and service of a retail business. When hardware retailers, and others, 
find it impossible to sell goods profitably the whole community economy suffers. 

Reduced sales means reduced employment, reduced dollars in local circula- 
tion, reduced tax dollars, and a stifled economy. Would-be purchasers are 
deprived of the convenience and confidence in trading in customary outlets, 
and the ability of the total economy to absorb the productive capacity of manu- 
facturers is lessened. 


§. Existing laws discriminate against that class of manufacturers which seeks 
prime distribution through independent wholesalers and retailers 


There are numerous legally permissible methods by which manufacturers are 
now permitted to stabilize resale prices of their products, thereby protecting 
property rights in their products. 

These methods include ownership and control of their own wholesale and 
retail outlets, exclusive franchising of outlets, and consignment selling. Each 
of these approaches possess every alleged competitive evil advanced by opponents 
of the type of legislation being proposed. Many producers, particularly the 
larger ones, presently avail themselves of the above-mentioned methods of con- 
trol and self-protection. 

This being the case, why should a class of manufacturers which finds such 
approaches impractical be deprived of a substantatively similar method by 
which they can effectively compete and obtain broad-scale, maximum grassroots 
distribution through independent channels. 


6. Despite a long history of stability, present trends should cause serious con- 
cern for the health of independent hardware retailing 


Hardware retailing, according to Dun & Bradstreet, has for many years rated 
among the most stable forms of retailing. No category of retailing surpasses 
hardware stores in average longevity of operation, or in the low incidence of 
bankruptcy. 

Nevertheless, there were 1,400 fewer hardware stores reported in the 1954 
U.S. census than were reported in 1946. Although exact figures are not avail- 
able, new stores entering hardware retailing have continued to be fewer than 
the number leaving the field. 

Return on investment in both hardware wholesaling and retailing have shown 
constant and parallel courses of decline for more than 10 years. 

The following figures show the pattern of decline in average net profits on 
sales for retail hardware stores for the years 1950-57 : * 


Percent Percent 
ES ee eee, 56S | 366 tt earenuartiacsh mee 1. 90 
a ee gas Bie BO 1 et a ind — sh So peaink<abbeck cetacean 2. 25 
a ec BR ee 2 FD Rae prertcg ts: go> sh bgt nie theese tie 1. 90 
I RE le a ee a ZS Pa 8 SAIN Medias Stetson: aphid Linc denciamigadenl 1. 45 


1Source: Annual cost-of-doing-business survey, National Retail Hardware Association. 


Inasmuch as these figures reflect averages, it follows that countless thousands 
of these businesses are experiencing profitless operations. Attached to this 
statement as exhibit A is a detailed breakdown of the operational experience 
averages for retail hardware stores for 1958. 

In conclusion, we respectfully urge this committee to give careful considera- 
tion to the enactment of legislation which will give to small independent mer- 
chants protection on their branded merchandise. We submit that the enactment 
of S. 1083 woud accomplish this objective. 
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ExuHIsit A.—U.S. average for all stores reporting made by National Retail 
Hardware Association for the year 1958 
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Unclassified, including store supplies_..........--....-...._--__-- 1.15 
Total expense (not including interest on investment) __---__--_-- 29. 45 
Earnings on sales (before Federal income tax) -..--------------------- +1. 00 


LOUISIANA STATE PHARMACEUTICAL ASSOCIATION, 
New Orleans, June 12, 1959. 
Hon. Strom THurmonp, 
Chairman, Senate Fair Trade Subcommittee, 
U.S. Senate, Washington, D.C. 

DeaR SENATOR THURMOND: The writer requested permission to appear at the 
hearings on fair trade to be conducted by your committee, but was advised 
that you cannot permit a personal appearance because all available time has 
already been allotted. Accordingly, this letter is written on behalf of the Lou- 
isiana State Pharmaceutical Association, an organization composed primarily 
of small businessmen who operate retail drugstores in Louisiana, or who are 
employed in such stores. We are writing to tell you how vitally important 
we consider a Federal fair trade law to the survival of the independent small 
businessmen operating typical neighborhood drugstores. 

We have read with interest the statements presented to other committees by 
some of the opponents of fair trade, and we have written to the Honorable Oren 
Harris, chairman of the House Committee on Interstate and Foreign Commerce, 
expressing our views substantially as outlined in this letter. The writer has 
been a retail pharmacist for many years, and has made a thorough study of 
the theory and practice of fair trade, having made numerous public appear- 
ances on this subject. 

Some of the fallacies which appear in the statements of the opponents of 
fair trade are the following: 

1. The basic appeal of most of the opponents of fair trade is to offer widely 
advertised brand-name items to consumers at cutthroat prices, in order to 
create the false impression that all other items in the store are also sold at that 
level. The shortsighted buyer is attracted by this “bait,” and he never stops 
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to think of the effect on the local and national economy when small businessmen 
operating neighborhood stores are forced into bankruptcy by prices at which 
they cannot afford to sell. 

2. We believe in freedom of competition as much as we believe in freedom of 
speech. However, freedom of speech does not allow any individual to create 
a panic by screaming “fire” in a crowded theater. Likewise, freedom of com- 
petition must be enjoyed within certain limitations imposed for the common 
benefit of all. 

8. Those who oppose fair trade always conveniently forget or neglect to 
state that minimum prices can be established only where (a) the item is being 
sold under a brand name or trademark, and (b) where the item is in free and 
open competition with other items produced by different manufacturers. Con- 
sequently, if one manufacturer is foolish enough to price his product at an 
artificially high level, his competitors will immediately undersell him, either 
with brand-name products of their own, or with products not sold under a 
brand name. 

4. On the other hand, if a manufacturer is willing to spend hundreds of 
thousands, or millions, of dollars in developing the goodwill of the public, there 
is no reason why a greedy retailer should be permitted to lure customers into 
the store by prostituting a reasonable price which has been established for the 
purpose of protecting the trademark against loss-leader and no-profit sales. 
Where a manufacturer has built the confidence of the public he is entitled 
to have his product and its name protected. The famous /ngersoll Watch case 
is a good example of what can happen. This dollar watch was well worth a 
dollar and was sold throughout the country until a greedy retailer decided to 
sell it for less than 60 cents, in order to attract the unsuspecting customers 
into his store with this “bait.” His business flourished until his competitors 
across the street and down the block met this price. Soon all stores found it 
necessary to sell this watch on a nonprofit basis. The article was cheapened. 
and every retailer lost the incentive to stock this merchandise and sell it to 
the public. Consequently, the manufacturer failed, his factory was closed, 
and the watch was taken off the market. 

5. The opponents of fair trade fail to point out that there is no law which 
compels a retailer to handle a particular product; and if he objects to the fair 
trade prices established by the manufacturer, he is free to handle competitive 
products with or without a brand name, or to sell similar products under his 
own name. 

6. One argument of the opponents of fair trade is that a tremendous retail 
organization should be permitted to sell trademarked products at whatever price 
it chooses, and the larger it gets the lower the price will be, until all of the 
competition has been destroyed. Then the price cutter will enjoy a monopoly, 
with no ceiling on the prices charged his customers. In other words, unre- 
stricted cutthroat selling encourages rather than prevents, monopoly. 

7. If the theory of uncontrolled competition is valid, a retailer should be 
permitted to sell milk for 2 cents a quart and sugar for 1 cent a pound in order 
to attract customers to his store. There is no doubt that this “bait-selling” is 
effective, and the volume of business of that retailer would be greatly increased. 
However, such competition is obviously unfair to the competitors of that re- 
tailer. Furthermore, the mere fact that customers flock to the store indulging 
in such practices is no excuse for permitting a practice which results in draining 
the lifeblood of our economy, by means of cutthroat competition labeled ‘‘free- 
dom of competition.” 


8. It is now being argued that fair trade on a national scale would interfere 


with States rights. This is a weak attempt by the enemies of fair trade to tie 


their objections to a principle close to the hearts of every American citizen. 
Here in the South we are particularly sensitive to encroachments on States 
rights. But isit a violation of States rights for Congress to authorize a person 
to obtain a patent, or a trademark, or a copyright? Certainly not. All these 
are proper subjects of Federal regulation and control, and Congress has not 
only a right, but a,duty, to regulate interstate commerce, The courts have 
repeatedly held that the heart of fair trade regulations is the trademark or 
trade name of the product. The manufacturer who develops the goodwill of 
the public is entitled to protection for his product against use as cutrate bait. 

We believe that your committee will view this problem as legislators should, 
with a view toward how the economy of the Nation will be affected. Uncon- 
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trolled cutthroat pricing cannot help the economy of our Nation, and we urgently 
request your committee to recommend the enactment of a Federal fair trade 
law to protect the small businessmen throughout the country. These same 
retailers are customers themselves, and a healthy economy is beneficial to manu- 
facturers, retailers, and customers alike. 
Respectfully, 
LOUISIANA STATE PHARMACEUTICAL ASSOCIATION, 
By JoserpH S. Lucas 
(For the Fair Trade Committee). 


GENERAL Exectrric Co., 
HOUSEWARES AND RApDIO RECEIVER DIVISION, 
Bridgeport, Conn., June 10, 1959. 
Hon. Strom THURMOND, r 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 


Dear Sir: This letter is being submitted on behalf of the housewares and radio 
receiver division of General Electric Co. for incorporation in the record of the 
current hearings by the Committee on Interstate and Foreign Commerce regard- 
ing S. 1083 and its declared purpose to afford manufacturers and distributors 
of “identified merchandise an effective means whereby the sale of such identified 
merchandise at all appropriate stages of distribution may be consummated at 
prices that are adequate to stimulate said distribution and low enough to 
enable distributors of such identified merchandise to compete effectively with 
those marketing goods of the same general class and to satisfy the needs of 
ultimate consumers.” 

As a manufacturer of a variety of electric housewares items including electric 
blankets, fans, clocks, portable appliances, vacuum cleaners, and floor polishers, 
as well as radio receivers, this division has long supported the basic principles 
underlying the proposed legislation and for the reasons previously set forth in 
a statement filed with this committee in July 1958 during the 2d session of the 
85th Congress.’ 

Subsequent developments in the marketplace have underscored the continu- 
ing seriousness of the probiems then outlined to this committee and to which 
reference is respectfully made for a more detailed exposition of our views. 
Thus, the sacrificially low and uneconomic range of retail prices on our products 
have continued in many markets and so denied our dealers and distributors the 
opportunity to be fairly compensated for their essential roles in the distributive 
process. As a result there has been a significant contraction in the number of 
retail dealers, particularly among the smaller and medium sized ones, who are 
willing to handle our products. Lack of advertising and promotional support 
by those remaining has been repetitively evidenced by inadequate or limited 
point-of-sale displays and a marked loss of vital newspaper advertising lineage 
in over 100 key market areas, which has run as high as 66 percent on some 
product lines when compared with similar figures for the first quarter of 1958. 
Moreover, faced with chaotic and varying retail prices in its important metro- 
politan markets, the company has been unable to support its dealers by adver- 
tising in magazines, television, radio, and other national media, in a manner 
designed to establish in the consumer’s mind a sound value for its products 
based upon a correlation of their high quality and standard retail prices. 

Unfortunately, it is our conviction that these problems may not only persist 
but worsen to the increasing business detriment of manufacturers and their 
thousands of dealers and distributors. We sincerely urge the committee to 
weigh these factual developments with extreme care when deliberating upon 
the need for appropriate Federal legislation designed to effect their cure. 

Very truly yours, 
D. L. MacCvale, 
Manager, Distribution Planning. 


1 Hearings before the Committee on Interstate and Foreign Commerce, U.S. Senate, 
85th Cong., 2d sess., on S. 3850, a bill to amend the Federal Trade Commission Act, as 
amended, so as to equalize rights in the distribution of identified merchandise, July 21 
and 22, 1958, at p. 98 et seq. 
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CHICAGO, Ita., June 11, 1959. 
Hon. Strom THURMOND, 
Senate Interstate and Foreign Commerce Subcommittee, 
Washington, D.C. 

DEAR SENATOR THURMOND: This is to inform you that I am against “fair 
trade” legislation as represented by H.R. 1253 recently approved by the House 
subcommittee and S. 1083 which is coming up for hearings in your committee 
next week. The cost of living is too high as it is without passing legislation 
which would create higher retail prices on items which are necessary for the 
well-being of all fellow Americans. 

What has happened to the law of supply and demand? This country has 
become great’ through the policy of free competition and this sort of legislation 
certainly would do away with this policy. Let competition determine the prices 
the customer pays. Inflation is already a problem which needs strong measures 
tocurb. These bills would only add to the straitjacket that inflation has already 
applied to the little man’s ability to purchase those things which are vital and 
necessary to the maintenance of the sort of life we Americans have come to 
look up to. 

Don’t sell us down the river because of a few powerful special interest pres- 
sure groups. I pray God that you will give this matter your most prayerful 
consideration. 

It is therefore most urgent that you oppose these bills to the utmost of your 
ability in order to prevent this consumer sell-out. 

Respectfully, 
MARIE L. JACOBSON. 


P.S.—It is respectfully requested that this letter be made a part of the hearing 
record on these bills. 


Cuicago, Int., June 11, 1959. 
Hon. Strom THURMOND, 
Senate Interstate and Foreign Commerce Subcommittee, 
Washington, D.C. 


DeaR SENATOR THURMOND: This is to inform you that I am against “fair 
trade” (price fixing by the manufacturer) legislation as represented by H.R. 
1253 recently approved by the House subcommittee and S. 1083 which is coming 
up for hearings in your committee next week. The cost of living is too high as 
it is without passing legislation which would create higher retail prices on items 
which are necessary for the well-being of all Americans. 

What has happened to the law of supply and demand? Has it been repealed? 
This country has become great through the policy of free competition and this 
sort of legislation certainly would do away with this policy. Let competition 
determine the prices the customer pays. Inflation is already a problem which 
needs strong measures to curb. These bills would only add to the straitjacket 
that inflation has already applied to the little man’s ability to purchase those 
things which are vital and necessary to the maintenance of the sort of life we 
Americans have fought for and come to look up to. 

Don’t sell us down the river because of a few powerful special interest pres- 
sure groups. I pray God that you will give this matter your most prayerful 
consideration. 

It is therefore most urgent that you oppose these bills to the utmost of your 
ability. 

Respectfully, 


HAROLD B. JAcoRson. 


P.S.—It is respectfully requested that this letter be made part of the hearing 
record on these bills. 


Cuicaao, Itt., June 11, 1959. 
Hon. Strom THURMOND, 


Senate Interstate and Foreign Commerce Subcommittee, 
Washington, D.O. 


Deak SENATOR THURMOND: This is to inform you that I am against “fair trade” 
legislation as represented by H.R. 1253 recently approved by the House subcom- 
mittee and S. 1083 which is coming up for hearings in your committee next week. 
The cost of living is too high as it is without passing legislation which would 
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create higher retail prices on items which are necessary for the well-being of all 
fellow Americans. 

What has happened to the law of supply and demand? This country has be- 
come great through the policy of free competition and this sort of legislation 
certainly would do away with this policy. Let competition determine the prices 
the customer pays. Inflation is already a problem which needs strong measures 
to curb. These bills would only add to the straitjacket that inflation has already 
applied to the little man’s ability to purchase those things which are vital and 
necessary to the maintenance of the sort of life we Americans have come to look 
up to. 

Don’t sell us down the river because of a few powerful special interest pres- 
sure groups. It is therefore most urgent that you oppose these bills to the utmost 
of your ability in order to prevent this consumer sellout. 


Respectfully 
. Mrs. Heten I, FITZzGERA,p. 


P.S.—It is respectfully requested that this letter be made a part of the hearing 
record on these bills. 
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TUESDAY, JUNE 16, 1959 


U.S. Senate, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SreciaL SUBCOMMITTEE ON Fair Traps, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m., in room 5110, New 
Senate Office Building, Hon. Strom Thurmond presiding. 

Senator THurmonp. The subcommittee will come to order. 

The first witness this morning is Robert A. Bicks, Antitrust Divi- 
sion, Department of Justice. 

Mr. Bicks, are you ready to testify ? 

Mr. Bricks. Yes, sir. 

Senator THurmMonp. We will be glad to hear from you. 

Mr. Bicxs. Mr. Chairman, I pray your leave to insert a copy of my 
statement with its footnotes and attachment. 

Senator THurMonpD. Without objection the statement will be in- 
serted in the record and then if you wish to say anything in addition, 
we will be glad to hear from you. 

Mr. Bickxs. Thank you. Sir, I thought I might summarize the 
highlights of the text and go over with you some of our data to the 
extent you are interested. 

I appear this morning to present the Justice Department’s views 
on S. 1083, typical of pending so-called Federal resale price-fixing 
proposals. ‘Treating this proposal, my plan is, first, to sketch how the 

nding bill would substitute Federal mandate for State or local 

iscretion in the vital area of how much all Americans pay for prod- 
ucts needed for daily living. Second, this obliteration of State dis- 
cretion would be accomplished at the cost of higher prices to 
consumers. I would like to try to show you why we reach that 
conclusion. 

Third, these higher prices will not—as fair trade sponsors urge— 
benefit the small business community; in fact, to the contrary, fair 
trade advantages the prime competition today’s small retailer faces— 
discount houses and mass retailers with private brands. 

Finally, Federal fair trade signals the abandonment of our time 
honored free enterprise ideals for the distribution sector of our econ- 
omy. Manufacturer’s price dictate would supplant the individual 
retailer’s independent business judgment. And this price dictate 
would have the force of Federal law. 

In effect, then, fair trade seems akin to a Federal subsidy. The 
amount of the subsidy would be fixed by private manufacturers or 
processors. And the subsidy would be paid, almost like a sales tax, 
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by the American consumer. For such reasons this Department 
opposes enactment of any Federal fair trade proposal. 

First, the pending bill would substitute rigid Federal mandate for 
the present pattern of State discretion. At the present time the 
Federal Trade Commission Act prohibits certain unfair trade 
practices, 

Absent statutory exception, that act and the Sherman Act bar re- 
sale price-maintenance-control agreements. However, amendment to 
the Federal Trade Commission Act by the 1952 McGuire Act—the so- 
called Fair Trade Act—exempted: from-antitrust laws certain resale 
price-maintenance agreements. The McGuire exemption declares that 
State laws alloWing resale price agreements within the State.do not 
burden interstate commerce; and that, where State approved, such 
agreemients are no Jonger Federal unfair trade practices or antitrust 
violations. 

Thus, present Federal exemption of fair trade is permissive, con- 
tingent on State policy. Left strictly to each State is the discretion to 
approve or disapprove resale price maintenance for its territory. 

This individual State discretion the pending bill would destroy. 
For State policy, it substitutes an overriding Federal approval of 
private price-control arrangements. And violation of such private 
controls would become a Federal offense, 

Thus, paragraph (6) of the bill specifies that “* * * if such merchan- 
dise is in commerce or is held for sale after shipment in commerce” 
it may be the subject of fair trade pricing. At present, to repeat, 
resale pricefixing is immune only if permitted by the laws of the 
State of resale. Paragraph (6), in contrast, would permit resale 
price controls by a manufacturer on sales in States rejecting resale 
price fixing, provided only that the product has at some time been 
part of a “shipment in commerce.” ‘Thus, this bill would obliterate 
State discretion in this area. In its place Federal mandate would be 
imposed. 

This despite the fact that 4 States have rejected fair trade and 16 
more State high courts have held State fair trade provisions to trans- 
gress, in whole or substantial part, State fundamental law. The effect 
of these 16 high State court decisions would be nullified. 

For your information, Mr. Chairman, in the footnotes I have listed 
the State court opinions that have treated this. Also, to highlight 
the depth of feeling of some States in the matter, I think it might 
be interesting to you to look at the Governor of Texas’ letter to 
the House committee, which is reprinted in footnote 3 for your con- 
venience. Then he underscores the depth of his State’s policy favor- 
ing competition and free enterprise and how this sort of bill is at 
odds with the longstanding tradition of Texas. 

Senator Truurmonp. That is Governor Daniel and you have his 
letter attached here ¢ 

Mr. Bicks. Yes, sir. Also, to show this isn’t a regional matter at 
all, in footnote 6, I quote a recent message of the Governor of Indiana, 
taking almost the same position. Appraising how strongly States feel 
about this issue, that sort of material may be relevant. On page 6 I 
state not only is this going to obliterate State discretion and sub- 
stitute Federal mandate, but in fact, as I read the bill, this bill would 
be enforcible by the Federal Trade Commission. So that you are 
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going to have a branch of the Federal Government ramming fair 
trade down the throats of 20 States that have said they don’t want it. 

The second point I would like to make is Federal fair trade means 
higher prices to this country’s consumers. Such obliteration of State 
discretion would be at the expense of this country’s consumers. For 
as one Federal fair trade proponent candidly put it before the House 
committee, “There will not be any price competition, and there should 
not be,” and that what we really want is that “a floor be fixed under 
prices.” 

Let me detail just what this floor means: In 1956, the Department of 
Justice conducted an extensive price survey (app. I). The survey 
covered eight non-fair-trade cities ranging the country from Rutland, 
Vt., to El Paso, Tex. 

The survey included 132 rapid-turnover, fair-trade, consumer 
items—for example, drugs and prescriptions; toiletries; housewares 
and small appliances; camera and photographic supplies; jewelry and 
silverware; pens; waxers and cleaners. Within these product cate- 
gories, specific brand items surveyed were selected at random. 

The facts this survey revealed are striking. First, of the 132 items 
surveyed, an average of 119 were available in each city. Second, of 
the 119 items available some 77 on the average sold below the fair 
trade prices in each of the 8 cities. Thus, consumers in the 8 city 
non-fair-trade area purchasing these 77 items could effect savings of 
27 percent below their fair trade value of $2,033.20. 

And third, even if consumers in the 8-city area purchased all 
119 of the items available, items which include those selling at fair 
trade as well as below fair trade prices, consumers would, nonetheless, 
still have effected an average saving of 19 percent below the fair trade 
figure of $2,279.34. 

Apart from these overall figures, the survey revealed a rather wide 
range in price savings below fair trade levels in each of the eight cities. 
Then I go on to detail just how the savings work in each of the cities 
and I will just submit that for the record without burdening you by 
reading it. I think the important figure is the average of 27 percent 
savings which to a housewife or a consumer is not an insignificant 
amount. 

With such factors in mind, the chairman of the Department of 


Economics and Business Administration of Geneva College has testi- 
fied : 


If this price-fixing bill is passed, it is estimated that it will cost the American 
consumers at the very minimum $1 billion annually, and a conservative maxi- 
mum figure of $10 billion. * * * 

It might be helpful to detail the coverage of this bill. I have given 
you a set of charts we have prepared. Table 1, which is this big chart, 
details the extent of this bill’s potential coverage. The total retail 
sales as revealed by the Department of Commerce survey of current 
business, is roughly in the neighborhood of $200 billion. We have 
broken this down and tried to indicate what sort of retail sales fair 
trade could likely cover. 

I don’t believe it could cover eating and drinking places because it 
would be difficult to fair trade a ham sandwich or something like 
that. I also have some doubts as to effectiveness of fair trade in 
the resale of automobiles, for example, because of the trade-in factor. 
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It would be awfully hard to fix an effective resale price where the 
individual dealer has so much discretion on trade. 

Senator Tuurmonp. Let me ask you, do you construe this bill 
would cover automobiles? 

Mr. Bicxs. Yes. 

Senator Tuurmonp. If this bill is passed ? 

Mr. Bicxs. It certainly would. This chart, table 1, I think breaks 
down the retail sales. 

Senator THurmonp. Automobile people I don’t believe have shown 
any interest in it or haven’t asked to testify ? 

r. GrinsTEIn. No, they haven’t. 

Senator TuHurmonp. They must not conclude that it applies to 
automobiles. Have you studied it from that standpoint, you think 
it applied to automobiles ? 

Mr. Bricks. Sir, I don’t think there is any question but that auto 
manufacturers and wholesalers if they choose to could fair trade 
automobiles under this bill. 

However, there are practical difficulties in the sale of automobiles 
involving fair trade. And the practical difficulties stem from the 
trade-in practice. Because even though the manufacturer has a fixed 
resale price, the individual dealer would have so much discretion 
on trade-ins that I am not sure how meaningful the resale price would 
be. To answer your question directly, there is no question that autos 
could be fair traded under this bill. 

Senator Taurmonp. Thank you. 

Mr. Bricks. I think this chart may be of interest to you, because 
it breaks down total retail sales by sectors and you can fairly well 
see where fair trade could apply. 

And this added burden to consumers would not, as fair trade 
sponsors urge, produce commensurate benefits to small retailers. 

Sir, I am on page 13. I am trying to summarize and skip so I can 
save you time. 

As the chairman of the House Interstate and Foreign Commerce 
Committee stated opening House hearings: 

These bills have for their purpose aiding small businesses from the onslaught 
of unrestrained cutthroat competition of large chainstore operations, depart- 
ment store operations, and discount houses, which have been flourishing as a 
result of a breakdown of effective State fair trade laws. 

Amplifying the nature of “cutthroat competition,” one fair trade 
proponent in House hearing defined a “loss leader,” presumably the 
prime weapon of the cutthroat competitor, as “a product sold for the 
purpose of attracting trade away from somebody else.” If that be 
so, then “cutthroat competition” means really any competition. And 
it is precisely fair trade’s ban on price competition that enables dis- 
count houses and mass retailers to prosper. 

On the one hand, fair trade comprises an indispensable element 
of that milieu which has given rise to discount houses. Thus fair 
trade—urged by some as a benefit to the small independent retailers— 
in fact facilitates the very discount house competition of which some 
small independent retailers complain. 

On the other hand, apart from discount house operations, large mass 
retailers—for en Sears, Roebuck and Macy’s—may perhaps use 
fair trade as an umbrella to preserve from competition their own pri- 
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vate brands which smaller retailers cannot afford, Thus, even apart 
from the discount houses, in the mass retailing field fair trade again, 
may thwart rather than aid small independent retailers’ ability to 
compete. : 

Let me explain what I mean. First, why does fair trade really make 

ible the milieu in which discount houses may prosper? 

This is why. Initially, fair trade gave discounters an unimpeach- 
able nationally advertised price to cut. The buyer could clearly see 
the savings involved. Beyond that and more important by attempting 
to stifle price competition, the fair trade laws created an economic 
vacuum into which the discount houses rushed. 

This circumstance has been remarked by our business writers. As 
some have put it: 

Through the fair trade laws * * * and other devices, our legislators and 
courts have sought, in effect, to bottle up price competition, especially at the re- 
tail level. The discount house may be viewed as a manifestation of the explosive 
pressures which are likely to be generated as a result of an attempt to eliminate 
price competition in a competitive economy. It is not to be wondered at that the 
partial release of those pressures causes some sense of disquietude in the areas of 
the economy affected by their impact. 

And the survey just spelled out highlights the precise extent to 
which fair trade has created an umbrella under which discount houses 
can safely reside. No wonder, then, that one fair trade commentator 
recently wrote: 

* * * it is more correct to say that the fair trade fracas is one between big 
retailers or price stores on the one hand, and big manufacturers or quality stores 
on the other, rather than one between big and little retailers. 

I would like to try and spell out in a little more detail what I mean 
by fair trade creating a vacuum into which discount houses run. 

Senator Eneie. What page are you on? 

Mr. Bricks. I am just finishing page 15 of my statement. 

Senator, could I refer you to tables 2 and 3, which I hope are before 

ou? 
z Senator Ener. Yes, I have them. 

Mr. Bicxs. To highlight what I mean about fair trade enabling 
margins which truly invite the discount house slash, I think you ma 
be interested in table 2. Table 2 is a survey conducted by Dun & Brad- 
street. It sets forth gross margins and a variety of retail products. 

You will notice, for example, that drugs have almost a 35-percent 
margin. Now, with a margin this high, you can run a discount house 
operation. You can cut that price 15 percent and still have a 20-per- 
cent margin. This margin really invites the discount operator to come 
in and offer a little less service, a little less fancy store and cut your 

rices. 
. This is what I mean by inviting a discount house operation. Table 
2 has general ae I think those general figures are given some 
meaning by table 3. What I have done is just pick a sample out of 
Drug Topics, which is an industry publication in the drug industry. 

This sample is of the various deals offered in one particular week 
by wholesalers to retailers. And I have circled the profit which each 
wholesaler offers—profit measured by fair trade price to each retailer 
on selected items. I would like to put both those in your record, 
because I think they highlight my point about fair trade really en- 

abling discount houses to prosper. 
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Apart from discount houses, much the same goes for mass retailers. 
More difficult to gage is the impact of fair trade on small retailers’ 
ability to compete with mass department store vendors, like Macy’s 
and Gimbel’s, and large mail-order sellers, like Sears, Roebuck and 
Montgomery Ward. 

The discount house, as we have seen, prospers by selling nationally 
branded items with only more or less careful observation of fair trade 
restrictions. The large department stores or mail-order house, in 
contrast, avoids fair trade prices largely through resort to private 
brands. 

Let me highlight this point. Compare, for example, Macy’s prices 
on vitamins and drug sundries with those of national brands, set 
forth in this leaflet, which I submit for your committee’s record. 
This is appendix 2 to my statement, Senator. 

I think this is a pretty good example how a large mass retailer 
like Macy’s uses fair trade to hold an umbrella over its own private 
brands. Small retail competitors can’t cut below the fair trade price, 
but Macy’s can come in with its private brands, really the same prod- 
uct with Macy’s brand stuck on—and sweep away the business. 

Senator THurmonp. In other words, you think that in cases like 
that, where a big department store like Macy’s comes, it with its own 
brand and takes over the business, that an act of this kind then would 
really hurt the little drugstores and retailers ? 

Mr. Bricks. That is exactly my point. And what I would like to 
do is give you these examples of how it works, I think this Macy’s 
ad is quite significant. 

Senator THurmonp. In turn, wouldn’t it hurt the wholesalers who 
hold these trade brands too? 

Mr. Bicxs. It certainly would. 

Senator Tuurmonp. Because if the retailers lose their business to 
these big department stores who put out their own brands, then the 
retailers lose the outlet for the wholesalers that furnish them the 
goods ? 

Mr. Bricks. That is right. Fair trade really ties the hands of the 
small retailer. That is the person it primarily affects. Because the 
large operator like Macy’s or Sears, a sells enough to effec- 
tively utilize. They sell enough to go to a manufacturer and say, well, 
will you package me up X gross of this under my own brand, The 
small retailer can’t do that. 

Senator Enetg. Mr. Chairman, will you permit. me to ask a ques; 
tion ? 

Senator Tuurmonp. Yes, sir. Go right ahead, 

Senator Ener. The gentleman from McKesson & Robbins yester- 
day said, that small retailers live on nationally known brands, that 
is what brings the people into his store, And that if outfits that 
run loss-leaders on nationally known brands can undercut them, it 
just leaves them no place. They are sunk, whereas the big fellow 
can use private brands, but those private brands do not have the 
advantage of nationwide advertising. ; 

As a consequence, the protection of the small retailer in the selling 
of nationwide brands at.a fair price is essential to his existence. Now, 
what is your comment on that argument? Were you here yesterday ! 
What was the gentleman’s name who testified from McKesson & 
Robbins? 
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Mr. Nolen, were you here when he testified ? 

Mr. Bicxs. I was.not, but I am familiar with that argument. 

Senator Encore. Will you answer for me? 

Mr. Bicxs. First, that argument assumes that any cut below fair 
trade price constitutes a loss-leader or sale below cost. 

I think the contrary is true. To illustrate that point, I would like 
to just show you one ad, taken from the March 1959 Montgomery 
County Advertiser, right here in Maryland. This ad reads: 

Our policy is 15 to 40 percent discounts guaranteed on every item in our 
store. 

In short, I think this shows that contrary to the. assumption and 
the statement which you were repeating from questions, that cuts 
below fair trade do not involve selected bait items, but rather involve 
or may simply reflect a more efficient system of distribution which 
enables them to cut on all items. 

Second, I think I agree with the statement that the small retailer 
prospers best when he sells national brands, because he can’t adver- 
tise the way Macy’s can and build up acceptance for his own brand. 

Third, I don’t think it follows from that that fair trade helps the 
small retailer and the reason I don’t is that it takes away from him one 
area of discretion in determining how best he can compete. 

Now, if you are running a store, it is fine for you in your judg- 
ment to be able to say, I should sell at fair trade price, that is the 
way I want to run my business. There is nothing in the present 
law that stops you from doing it. 

What fair trade does is to compel you to sell at one price, even 
though you may feel that you can attract customers from five blocks 
away or even two blocks away by selling at less than that and still 
make a profit. 

This fair trade turns the small independent retailer into a little 
more than an agent for the large national brand producers, That 
isthe only answer I have. 

Senator Eneir. Mr. Nolen, yesterday I questioned him very care- 
fully about this. I pointed out that with reference to certain types 
of goods that the trademark owner could protect also by a contract, 
a consignment contract that bound the consignee to sell it at a par- 
ticular price, Now, he said that works fine in certain areas, 

What I worry about is the place where you have three or four 
major competitors in the field, they can get together at a cocktail party 
or over the phone and agree on a price. He said you can do that. where 
you can control it through a contract, with the consignee, but he said, 
where you have a mass distribution of a product, which is nationally 
known, let’s take Gillette razor blades for instance, you may have two 
or three hundred thousand outlets, they want those imevery drugstore 
and every corner, and probably. a little machine where you.can slip 
ina dollar and they come, dropping out like cigarettes. 

He claimed that is where the small retailer got. the business, so to 
speak, and putting the business in quotes, because he.couldn’t protect 
himself against the fellow who took over and misused for his own 
benefit the trade name built up with thousands and maybe millions of 
dollars of advertising. 

Now, does he have a point there, if we limit the fair trade require- 
ment to name brands that have a mass distribution, I would say mass 
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distribution—I am thinking in terms of one hundred or two hundred 
thousand dollars? 

Mr. Bicxs. Sir, two comments, on the right of a brand or product 
owner to fix the prices after resale. 

Senator THurmonp. I can’t hear you. 

Mr. Bicxs. First, the right of a branded product owner to fix prices 
at resale. This is what you were referring to, Senator, I believe. 

Senator Enetr. What I am referring to is not on resale, because 
resale is a very bad term. It refers to all middlemen too; what I am 
referring to is the equity or the right, if you can call it that, of the 
trademark owner to trace his product at a price to the ultimate user. 

He may be the third purchaser, but I am talking about the fellow 
who puts the razor blade in his Gillette razor and shaves with it, 
not some middleman ? 

Mr. Bicxs. That right has never existed as far back as English 
common law goes. 

Senator Enate. I realize that, but the question is whether it is fair 
to legislate ? 

Mr. Bicks. But you were talking of some equity and our entire tra- 
dition against restraints on alienation of the—— 

Senator Enete. I agree with that from a legal standpoint, but there | 
is two aspects to this question. One is whether or not a man who has 
invested millions of dollars to have a trademark product should have 
a right to pursue that product—sell that product at a price to the | 
ultimate user and thereby coming over these middlemen who like to | 
take advantage of his millions of dollars spent in building a trade 
name, and No. 2, the effect of this kind of legislation on small inde- 
pendent retailers. Those are the two fadtone' t am interested in. 

Mr. Bricks. Let’s see if I can stay away from history and address 
myself to the question current before you. 

I would say no for five reasons: First, the current. proposal substi- 
tutes Federal mandate for what has been State discretion in the area 
and would mean that in the case of 20 States which have rejected fair 
trade either via their legislatures or by holdings of their high State { 
courts, the Federal Government would be stepping in and counter- | 
vailing State policy. | 

Second, this Federal policy of obliteration of State discretion would 
take place at the cost of tremendously higher prices to the American 
consumer. ' 

Third, these higher prices will not benefit the small business com- | 
munity center, which was your second point, because as I have tried to | 
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indicate, it is fair trade that has enabled the discount house to sur- 
vive and enables mass retailers like Macy’s and Sears, Roebuck to use 
private brands. 

Fourth, I think quite important is a matter of principle, is that fair 
trade signals the abandonment of our time honored free enterprise | 
principles in the retailing sector of our oe 

That is my position in a nutshell, Senator. I don’t know if you will 
find any one of the reasons persuasive. | | 


seeks 


Let me amplify my final point. This bill signals abandonment of 
price competition for a large portion of this country’s commerce. 

Initially, the bill’s first four paragraphs apparently only restate 
the present McGuire Act exemptions. But they pointedly narrow the I 
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existing prohibition against agreements between firms otherwise in 
direct competition, a competitive safeguard, necessity for which is 
underscored by the facts before the Court in McKesson-Robbins. 
U.S. v. McK esson-Robbins, 351 U.S. 305 (1956). : 

Beyond that, under bill paragraph (5), a manufacturer may unilat- 
erally impose resale price controls on an article by notice on its label 
without agreement or assent by any wholesaler or retailer. Existing 
law at least would apply sanctions to a nonsigner only when other re- 
tailers have already agreed with the manufacturer on the retail price. 

Moreover, under the bill, the manufacturer’s power is not limited 
to maintaining a single uniform retail price. He may establish differ- 
ent resale prices for different distributors, provided that the criteria 
of differentiation are “not otherwise unlawful.” 

But present price discrimination safeguards, enacted when the prob- 
lem was the price paid by the distributor, _ not fully meet the new 
complexities of discrimination in the price distributors must charge 
others on resale. Now, most local sellers can, within a wide range, 
retail a product to meet the peculiar requirements of their local area 
and their customers. This bill would transfer all price powers all the 
way back to the producer of the branded product. Each local distrib- 
utor would have no choice but to accept the price judgment of the 

roducer. This means each proprietor has the power—perhaps backed 

y Federal Trade Commission sanction—to dictate how retailers may 
compete. This transfer of the pricing function as to each product 
from give-and-take, supply-demand judgments of local sellers and 
buyers, to the judgment of manufacturers remote from the point of 

e, inevitably narrows the area of competition between all such prod- 
ucts. The resultant rigid prices for each such product will be only 
remotely responsive to changes in local market conditions and wholly 
unresponsive to the bargaining power of any individual consumer. 

Moreover, possible price competition between each of such products 
and others like it will be inevitably lessened. By confining enforce- 
able price judgments to the few producers of similar items, a marked 
tendency toward uniform pricing becomes inevitable. Whether the 
peormity is legally achieved or by outright agreement on a particu- 
lar price, by agreement to follow the leader, or by passive unwilling- 
ness to upset the market, it is made far more probable by the drastic 
decrease in the number of persons whose decisions make the price. 
The result would be a sharp curtailing of free market control over 
prices. 

Such centralized control over prices, the committee for economic 
development has concluded leads to— 

* * * inefficiency, inequity, breakdown of respect for law and, most impor- 
tant, serious danger to our personal and political freedoms * * *. The Ameri- 
can people will not deliberately embrace regimentation. But there is a risk of 
drifting into regimentation—of accepting more and more controls in default of 
a positive program to reestablish free markets * * *. 

This legislation, to repeat, does away with price competition in a 
large portion of the country’s commerce. And price competition is 
the core of that. competition essential to a free enterprise economy. 

The Sherman Act, called the “charter of economic freedom,” rests 
on a basic belief in the worth and necessity of a competitive free enter- 
prise economy. This bill’s elimination of competition, through excep- 
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tions to that. act so broad as to repeal it for a large sector of our econ- 
omy, poses squarely the decision whether the basic principle of our 
free enterprise economy is to be abandoned. 

This decision is posed, moreover, at a time when all are concerned 
with the,adequacy of available means to curb inflation and keep prices 
responsive to consumer demand. Prime tools in this task are the 
-Government’s monetary and fiscal powers. 

‘However, such powers cannot work where prices are kept inflexible 
in the face of sagging demand. As the economic adviser to the Fed- 
eral Reserve Board recently put it: 

* * * An economic system cannot be expected to operate on the principle that 
a seller can always obtain any price he wishes to ask for his product. In order 
to maintain sustainable economic growth, it is the task of the seller to adjust 
his prices * * * so as tostimulate demand. Otherwise, it is to be expected that 
resources will be allocated to other uses, but this is a time-consuming process 
and results in unemployment. 

An equally fundamental issue is posed by the bill’s provisions for 
enforcement of resale price controls against distributors who do not 
assent to price maintenance. 

While the less extensive similar provisions of the McGuire Act have 
never been squarely tested on Federal constitutional grounds the high- 
est courts in 16 States have held similar nonsigner provisions of State 
fair trade acts unconstitutional, relying generally on “due process” 
clauses in the various State constitutions. Such State clauses, how- 
ever, ofttimes follow closely the language of the “due process” clause 
of the U.S. Constitution. .Thus, this legislation’s permission to a 
manufacturer to establish resale prices merely by notice by mail or by 
attachment to merchandise or its containers, may raise questions under 
the fifth amendment’s due process requirement. 

To sum up, as the Attorney General’s National Committee to Study 
the Antitrust Laws put it: 

* * * the throttling of price competition in the. process of distribution that at- 
tends fair trade pricing is, in our opinion, a deplorable yet inevitable concomi- 
tant of Federal exemptive laws. Moreover, whatever may be the underlying leg- 
islative intent, any operative fair trade system facilitates horizontal price-fixing 
efforts on the manufacturing and each succeeding distributive level. And the 
prominent existence of a Federal price-fixing exemption not only symbolizes a 
radical departure from national antitrust policy without commensurate gains, 
but extends an invitation for further encroachment on the free-market philoso- 
phy that the antitrust laws subserve. 

‘Much to the point is the language of the Arkansas Supreme Court, 
without dissent, striking down Arkansas nonsigner provisions as afoul 
of the Arkansas constitution. As that high State court put it: 

Included in the right of personal liberty and the right of private property 
* * * is the right to make contracts for the acquisition of property * * * If 


this right be struck down or arbitrarily interfered with there is a substantial 
impairment of liberty in the long established constitutional sense. 


And as that court went on: 


If securing a contract with one dealer binds all others, then the corollary 
would be that, absent such contract, the others are not bound. It is frightful to 
think a device so easily concocted could destroy the constitutional bulwark 
protecting our personal liberties and the public welfare. 


Highlighting this conclusion, the Arkansas Supreme Court turned 
to the history of fair trade. 
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Minimum resale price maintenance [that court put it] was originally advo- 
cated by manufacturers of highly individualized, trademarked, trade named; or 
pranded products as a means of protecting them from unrestrained price cutting 
among dealers to whom the products were sold outright. When finally enacted 
by the States, and by the Congress, however, its enactment was urged almost 
entirely by a few well organized dealer groups as a means of eliminating price 
competition both of dealers using the same method of distribution and of deal- 
ers using new and different methods of distribution. 


* * * * * * * 

It would seem apparent that the principal objective of minimum price mainte- 
nance is the protection of profit margains for retailers and distributors unable 
or unwilling to meet the pressure of competition. 

For all these reasons the Arkansas Supreme Court struck down 
Arkansas’ nonsigner provision on the ground that : 

The legislature has no power, under the guise of policy regulations, arbitrarily 
to invade the personal rights and liberty of the individual citizen, to interfere 
with private business or impose unusual and unnecessary restrictions upon law- 
ful occupations, or to invade property rights. 

Mr. Chairman, I notice I have put in a statement of the high court 
of South Carolina. It parallels the decision reached by the Arkansas 
court. I might say much the same factors were considered by the 
South Carolina court. We would urge this court to bear in mind this 
decision in considering this issue now. 

Senator Trurmonp. I want to ask you this question. The little 
retailer admits that if the fair trade bill is passed there might be 
some little increase to the consumer temporarily, but that unless this 
is done, the big chainstore has the power to buy in large quantities 
and to buy-cheaper, and can eventually squeeze out this little fellow 
and then they will be in a position to run up prices which in the end 
will be to the disadvantage of the consuming public. 

Now, what do you have to say on that ? 

Mr. Bicxs. I have two points to:say on that, Mr. Chairman. First, 
that if large retailers do get to the point that they restrain trade 
or monopolize particular sectors of trade, our regular antitrust laws 
are able to stop those retailers. 

Second, and more important, the principal premise on which that 


argument made to you rests is false, and I would like to show why. 


Because the absence of fair trade has not led to higher prices or de- 
creasing the prosperity of small retailers. I would like to rest here 
on four charts which I would like to submit for your record. 
First, table No. 4, surveys of new and discontinued businesses for a 
5-year average. This is prepared from a survey of current bus- 
inesses of the Department of Commerce. You will see that those 


‘retail groups that are pressing most vigorously for fair trade have 


had the lowest failure rates of any retailer groups, and as my table 
2 shows, they have the highest profit margins. 

So the basic hypothesis on which that question rests is that the 
small retailer that wants fair trade is hurting. I don’t think that is 
sound statistically. 

The second chart I would like to show you is table 5 

Senator THurmonp. Just a minute. You make the statement that 
you don’t think the small retailer is hurting now ? 

Mr. Bicxs. More precisely, all the data I have seen supports the 
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Senator Tuurmonp. In other words, you don’t think the small re- 
tailer is being squeezed out now, is that your point ? 

Mr. Bicxs. That is right. Look at the number of failures and 
where they are occurring in tables 4 and 5. 

Senator THurmonp. How does the small retailer feel that a law 
like this would help him then? What is the purpose in a law like 
this? Why do you think they favor this law, the small retailers? 

Mr. Bicxs. Sir, I think there are two comments I could make if 
you will pardon candor that I hope is not mistaken for callow pre- 
sumption. First, I am not at all sure that organizations of small 
retailers in fact reflect the views of small retailers. 

Second, or more basically, I think what is involved here is the 
classic conflict. between freedom and security. I think small retailers 
would like perhaps the security, and sense of competition, of freedom 
of competition. 

Senator THurmonp. In other words, you think the small retailers 
here are looking for security more than they are opportunity, is 
that it? 

Mr. Bicxs. Precisely. 

Senator THurmonp. Then do you think this gives them security, a 
fair trade bill? 

Mr. Bicxs. Not really, not really. I think it is going to do more 
harm, 

Senator Tuurmonp. And you feel that is false security ? 

Mr. Bicks. Right, saushath ‘ 

Senator THurmMonp. For the reason you mentioned a few moments 
ago, the big chains can put out their own product under their own 
trade name and sell it cheaper than the retailer will be able to sell it 
under the fair trade bill? Is that correct ? 

Mr. Bicxs. That is my position, sir. 

Senator Tuurmonp. I didn’t mean to state your position for you. 
I was just trying to ask you to see—— 

Mr. Bicks. Tan have done it much more cogently than I have. 

Senator THurmMonp. The small retailer feels that little business is 
being squeezed out by big business. Do you feel that to pass this 
bill is the answer to that problem ? 

Mr. Bicxs. I do not. 

Senator THurmonp. Do you have any suggestions on that subject? 

Mr. Bicxs. Well—— 

Senator THurmonp. It is true that big business is getting bigger, 
isn’t it ? 

Mr. Bicxs. Absolutely, I guess so, relatively I am not.so sure. This 
is quite a battle which economists engage in. 

Suter Tuurmonp. In fact, haven’t we practically come to a fight 
in this country between big business on one side and big labor on the 
other side ? 

Senator Enexie. And big Government acting in. 

Senator Tuurmonp. And big Government trying to regulate both 
and not doing such a good job of it ? 

Mr. Bicxs. Senator, it is that sort of philosophy that is the heart of 
antitrust laws because—— 

Senator THurMonp. What can you antitrust follows do to remedy 
this situation ? 
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Mr. Bricks. The essence of what antitrust should do, Mr. Chair- 
man, is to make freemarkets rather than a Federal Government reg- 
ulated commercial transaction, the give-and-take of free market 
pressure rather than Government dictate, which the Senator 

Senator THurmonp. Ordinarily the purpose of the Government is 
to be just an umpire so to speak. 

Mr. Bicxs. That is right. 

Senator TuurmMonp. Not to regulate and not to regiment and not to 
dictate. 

Mr. Broxs. That is exactly what the philosophy of antitrust is. 

Senator THurmonp. The only question that is disturbing me today 
is whether that function is being performed in the best manner pos- 
sible because little business is having a fairly difficult time. And I 
am told by some businessmen that business is getting bigger because 
it feels like it has to in order to be able to pay the wages that are 
demanded of it. 

There is a fight there, as I said a moment ago, big labor and big 
business. Now, what can the Antitrust Division do to help in this 
problem? Do you have any suggestions or do you think that is a 
matter for the Congress that it is going to have to act on? 

Mr. Bicks. Sir, I think that hits to the heart of the problem that 
I as an enforcement official face. I think we can do a lot. Candor 
would not gah me to say I think we can do all that needs to be 
done. We have tried to strengthen the tools at our command through 
a variety of proposals to Congress to enable us to make free markets 
work more effectively by striking down restraints on free market 
operation whenever they are imposed by big labor or big capital. But 
beyond that, I think the basic policy choices as to which tools other 
than antitrust to use are for Congress, because under our system, as 
I understand it, it is the elective officials that really are charged with 
the choice of the sort of basic policy decision that “fair trade” imposes. 

In this Federal fair trade bill, you are being asked to abandon the 
sort of principles you and I have been discussing for the retailing 
sector of our economy. And the Department of Justice’s position is 
that those principles we would urge you not to abandon. We would 
urge you not to abandon them because we think they are important 
and also because abandoning them won't do what fair trade pro- 
ponents will say it will do, but actually that is a choice for the Congress 
rather than us. 

Senator THurmonp. Senator, do you have any questions, Senator 
Engle? 

Senator Enate. I wish you would make it a little clearer to me how 
you arrive at the conclusion that fair trade law would put an umbrella 
= discount houses and give them more freedom to discount than 
ess / 

Mr. Bicks. Well, my point there is, sir, that fair trade has been an 
indispensable element in the milieu which enables discount houses to 
survive. Let me try to explain. Let me try to explain why. Fair 
trade laws first give discount houses a large enough margin for them 
to be able to cut prices and still prosper. 

Senator Enete. What prices would they cut? They couldn’t cut 
prices of fair trade, if this bill went in. 
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Mr. Bicxs. I am sorry. I misunderstood your question. Your 
point really wouldn’t stop discount houses from cutting completely. 

Senator Encir. Your statement would say that it would actually 
help them out? 

Mr. Bricks. I was referring to the present fair trade pattern. I 
think passing this law would stop some discount cutting, but I think 
this law, much like prohibition, would be impossible to effectively 
enforce completely. The reason I think so is that it runs counter to 
the basic instinct of the American consumer. I think it is going to 
encourage such disrespect of laws because of its impossibility of 
effective enforcement, that the discount houses won’t be seriously 
affected. 

Senator Enate. In other words, you say it won’t work ? 

Mr. Bicks. I don’t think it will work completely. The more law- 
abiding discount houses, a lot of them will close up, but you are al- 
ways going to find that the pressure from consumers will be so great 
as they are used to the discount house operation now. 

T don’t know 

Senator Enere. The rest of them are just selling until they get 
sued and quit. 

Mr. Bricks. You can never bring enough suits unless you are going 
to hire a whole army of investig: utors for the Federal 'Trade Commis- 
sion. General Electric, I have forgotten whether it was 1 year or 2 
years, spent a million dollars, I think a million dollars to enforce 
fair trade for their products alone and couldn’t do it. 

Can you imagine how many people the Federal Government is 
going to have to ‘put on trying to enforce it effectively for all products. 

Senator THurmonp. On that point, wasn’t it brought out yesterday 
that General Electric now fixes a price for their little bulbs and so 
forth? Didn’t someone bring that out, through consignment selling? 

Mr. Bicxs. C onsignment selling involves different phenomena than 
fair trade. ’ Senator Engle knows the way the practice 
has developed bh the oil industry in California. This involves a 
fairly complete abandonment of individual retailer freedom. The 
retailer is little more than an agent of the large manufacturer. I 
think selling through that system may pose quite real antitrust 
problems. 

Senator Eneir. Thank you very much. 

Senator Tuurmonp. Let me ask you this question. How can we 
preserve competition by the least interference with competition ? 

Mr. Bicxs. I would say by strengthening antitrust, and not by 
abandoning it as fair trade would do, 

Senator THurmonp. If this fair trade bill should pass, do you vis- 
ualize the courts being clogged with law suits? 

Mr. Bicxs. Yes. 

Senator Tirurmonp. Tremendous number of cases to be tried if the 
law was to be enforced ? 

Mr. Bicxs. I would say so, sir. 

Senator Tuurmonp. Then if that should fail to get results, do 
you visualize efforts then to request the Federal Government to put 
on a lot of investigators and law enforcers and have swarms of agents 
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going down into the States, into every drugstore in the country in- 
specting their records and determining what they have bought and 
what they sold it for and maybe checking indirectly on income taxes 
at the same time and so forth? 

Mr. Bicxs. That would be the only way you could even try to 
enforce this. 

Senator THurmonp. That would be the only way that they could 
enforce it, would be to inspect their records to see what they bought 
and what they sold ? 

Mr. Bricks. That is right. 

Senator THurmonp. That would indirectly bring up a lot of income 
tax questions incidental too, wouldn’t it ? 

Mr. Bicks. Yes, it might. 

Senator Txurmonp. In which the Justice Department would be 
interested in, the Internal Revenue especially ? 

Mr. Bricks. Yes, sir. I think to answer, you asked about the num- 
ber of suits. General Electric wrote the Senate Committee on Small 
Business, February 25, 1958, saying that “We have instituted 3,000 
fair trade cases in the past 5 years.” 

That is one company. You asked did I think this was going to mean 
a lot of suits. If 1 company in 5 years has instituted 3,000, I think 
that would be a pretty good 

Senator THurmonp. This company instituted that many? 

Mr. Bicxs. That is right. 

Senator Tuurmonp. Or the retailer that they sell to? 

Mr. Bicxs. This statement says, “All these facts are clearly evident 
from our study of the recent trend of the over 3,000 fair trade cases 
instituted by us.” I assume that means by the company. 

Senator Tuurmonp. Well, if this bill should pass, does the whole- 
saler institute these cases or does the retailer do it ? 

Mr. Bicks. Either of them might, sir, or the Federal Government. 

Senator THurmMonp. Or the Federal Government ? 

Mr. Bicxs. Yes, sir. 

Senator Trurmonp. Senator Scott, do you have any questions? 

Senator Scorr. No. 

Mr. Grinstein. In the early part of your statement you said the 
Department of Justice had run a survey of 132 selected items sold 
throughout the country in both fair- and non-fair-trade States and 
the fair-trade city was 27 percent higher. 

One of the witnesses yesterday suggested that the way to get at the 
higher cost under fair trade or find out whether the cost. was the 
same, would be not to take a selected item but to take the overall costs 
throughout the store costs. Has the Justice Department run that 
sort of a study ? 

Mr. Brcxs. Well, we have not because we think such surveys would 
be irrelevant. And I set forth completely our position on that in 
footnote 9. We have, I think, answered the objections to the survey. 

Senator Trurmonp. Mr. Bicks, I wish to thank you for your 
presence here and giving us the benefit of your opinion on this. 

Mr. Bicxs. Thank you, Mr. Chairman. It isa pleasure. 

(The statement and attachments follow:) 
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STATEMENT BY Rospert A. Bicks, ACTING ASSISTANT ATTORNEY GENERAL, ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE 


I appear this morning to present Justice Department's views on S. 1083— 
typical of pending so-called Federal resale price-fixing proposals. Treating this 
proposal, my plan is, first, to sketch how the pending bill would substitute Fed- 
eral mandate for State or local discretion in the vital area of how much all] 
Americans pay for products needed for daily living. Second, this obliteration of 
State discretion would be accomplished at the cost of higher prices to consumers, 
Third, these higher prices will not—as fair trade sponsors urge—benefit the 
small business community; in fact, to the contrary, fair trade advantages the 
prime competition today’s small retailer faces—discount houses and mass re 
tailers with private brands. Finally, Federal fair trade signals the abandon- 
ment of our time-honored free enterprise ideals for the distribution sector of our 
economy. Manufacturer’s price dictate would supplant the individual retailer’s 
independent business judgment. And this price dictate would have the force of 
Federal law. 

In effect, then, fair trade seems akin to a Federal subsidy. The amount of 
the subsidy would be fixed by private manufacturers or processors. And the 
subsidy would be paid, almost like a sales tax, by the American consumer. For 
such reasons this Department opposes enactment of any Federal fair trade 


proposal. 


I, THE PENDING BILL WOULD SUBSTITUTE RIGID FEDERAL MANDATE FOR THE 
PRESENT PATTERN OF STATE DISCRETION 


At the present time the Federal Trade Commission Act prohibits certain un- 
fair trade practices. Absent statutory exception, that act and the Sherman Act 
bar resale price control agreements. However, amendment to the Federal 
Trade Commission Act, section 5,’ by the 1952 McGuire Act,’ the so-called Fair 
Trade Act, exempted from antitrust certain resale price maintenance agree- 
ments. The McGuire exemption declares that State laws allowing resale price 
agreements within the State do not burden interstate commerce; and that, 
where State approved, such agreements are no longer Federal unfair trade 


practices or antitrust violations. 
Thus, present Federal exemption of fair trade is permissive, contingent on 


State policy. Left strictly to each State is the discretion to approve or disap- 
prove resale price maintenance for its territory. 

This individual State discretion the pending bill would destroy.* For State 
policy, it substitutes an overriding Federal approval of private price control 
arrangements. And violation of such private controls would become a Federal 


offense.‘ 
Thus, paragraph (6) of the bill specifies that, “* * * if such merchandise is 


in commerce or is held for sale after shipment in commerce,” it may be the 
subject of fair trade pricing. At present, to repeat, resale price-fixing is im- 
mune only if permitted by the laws of the State of resale. Paragraph (6) in 
contrast, would permit resale price controls by a manufacturer on sales in 


152 Stat. 111 (1938) : 15 U.S.C. 45 (1952). 

266 Stat. 631; 15 U.S.C. 45 (supp. V, 1958). 

3 State concern over the threat of Federal interference was reflected in the statements 
of the attorney generals of Vermont and Texas (“Hearings on Fair Trade, 1959, Before the 
House Committee on Interstate and Foreign Commerce,” 86th Cong., Ist sess., pp. 336 and 
491 (1959), hereafter cited as hearings), as well as in the Governor of Texas statement: 

“There are presently pending before the House of Representatives of Congress three 
bills, each of which authorizes the manufacture of a trademarked article to fix and enforce 
a uniform retail price for it throughont the United States. It appears certain that the 
passage of these bills by Congress would force price fixing and so-called fair trade laws on 
the people of this State, on all items shipped in interstate commerce. 

“As clearly stated in these bills, they nullify the antitrust laws which have so long 
protected the people and our Nation from price-fixing agreements and restraint of trade. 

“Texas has strong antitrust laws, which I enforced for 6 years as attorney general. 
Our State has never permitted price-fixing agreements under the fair trade label, although 
there have been many futile attempts to do so in the legislature during the past 50 years. 
Texans have traditionally adhered to the concept of free competition and free enterprise. 

“The proposed legislation would, as I understand it, permit a New York manufacturer 
of a trademarked article to dictate and enforce its retail price in Texas, notwithstanding 
the antitrust laws of this State. This will cost Texas consumers many millions of dollars 
each year. 

“I sincerely hope that you will oppose this legislation and help preserve our antitrust 
laws from destruction as to goods shipped here from other States” (hearings at p. 504). 


4See Congressman Celler’s testimony of this effect in hearings at p. 227. 





Too Fert @ ft 


> ee 


Ce ee) 


of 
1e 
or 
le 


nts 
the 
ind 


ree 
the 


ong 
ide. 
ral. 
ngh 
Ars. 
‘ise. 
rer 
ling 
jars 


“ust 


NATIONAL FAIR TRADE LEGISLATION—1959 299 


States rejecting resale price fixing, provided only that the product has at some 
time been a part of a “shipment in commerce.” Thus, this bill would obliterate 
State discretion in this area. In its place Federal mandate would be imposed. 

This despite the fact that 4 States have rejected fair trade and 16 more State 
high courts have held State fair trade provisions to transgress, in whole or sub- 
stantial part, State fundamental law.° The effect of these 16 high State court 
decisions would be nullified.’ 

The bill could well mean that the FTC would be obliged to enforce the very 
rights that 4 States have rejected and that an additional 16 high State courts 
have held to run afoul of State constitutions. S. 1083 would “amend the Fed- 
eral Trade Commission Act,” section 5 (S. 1083, p. 1). And section 5(a) (1) 
states: “Unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce, are hereby declared unlawful.” Most important, 
that provision goes on to specify that “the Commission is hereby empowered and 
directed to prevent persons * * * from using unfair methods of competition in 
commerce.” [Italic added.] Amplifying the meaning of this broad direction, 
“As early as 1920 * * * [the Supreme] Court considered it an ‘unfair method of 
competition’ to engage in practices ‘against public policy * * * ’” (Federal 
Trade Commission v. Cement Institute, 333 U.S. 683, 690 (1948) ; see also Fed- 
eral Trade Commission v. Keppel & Bro., 291 U.S. 304, 312 (1934) ). 

In light of section 5’s direction to the FTC to proceed against competitive prac- 
tices deemed ‘against public policy,” S. 1083 specifies that “it shall be unlawful” 
for “any distributor with notice of an applicable stipulated resale price” to sell 
“such merchandise in commerce, or such merchandise held for sale after ship- 
ment in commerce at a different price’ (S. 1083, pp. 6-7). [Italic added.] 
Were the bill enacted, carrying on such “unlawful” conduct would seem, by 
definition, to be “against public policy.” Accordingly, the Commission, as FTC 
Act, section 5’s plain command puts it, would be “empowered and directed to 
prevent” that conduct S. 1083 would declare “unlawful.” 


Il. FEDERAL FAIR TRADE MEANS HIGHER PRICES TO THIS COUNTRY’S CONSUMERS 


Such obliteration of State discretion would be at the expense of this country’s 
consumers. For as one Federal fair trade proponent candidly put it before the 
House committee, “There will not, be any price competition, and there should 
not be,” * and that what we really want is that “a floor be fixed under prices.” ° 

Let me detail just what this “floor” means: In 1956, the Department of Justice 
conducted an extensive price survey (app. I). ‘The survey covered eight non- 
fair-trade cities ranging the country from Rutland, Vt., to El Paso, Tex. The 
survey included 132 rapid turnover, fair trade, consumer items,’ for example, 
drugs and prescriptions, toiletries, housewares and small appliances, camera 


* Courts of the following States have held unconstitutional the nonsigner provisions of 
their so-called fair trade laws: Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, 
Kentucky, Louisiana, Michigan, Nebraska, New Mexico, Ohio, Oregon, South Carolina, Utah, 
and West Virginia. In addition, Vermont, Texas, Missouri, and Alaska have refused to 
enact fair trade laws. 

® Underscoring the depth of some States’ feeling on the matter is the recent message of 
Indiana’s Governor Handley vetoing a proposed fair trade provision : 

“The consumers of Indiana—and that means everybody—would suffer under the regula- 
tion proposed by House bill 5 [the Indiana fair trade bill }. 

“The free citizens of the sovereign State of Indiana have developed and prospered under 
a system which encourages individual initiative and imposes as few controls as possible. 

“The government of the State of Indiana has not yet become the dominant force in the 
daily lives of its citizens. They have been able to handle their own affairs without a 
bureaucrat sitting at their elbows. 

“House bill 5 proposes to establish minimum resale prices upon commodities bearing 
trademarks, brand names, or producers’ names. It seeks to nullify the law of supply and 
demand, and inevitably would stifle uninhibited competition and result in higher prices for 
the consumer. 

“Our coco have come far since organization of the State in 1816 without such a law. 
And we have seen other States, where such regulation is enforced, get into grave fiscal and 
governmental difficulties because their economy was thus regimented. 

“A small army of State government employees would be required to enforce this law. 
The litigation resulting under it would needlessly fill the calendars of our courts. The 
inevitable and invariable result would be higher prices which the consumer would be 
compelled to pay.” 

7 Hearings, at p. 30. 

®1d., at p. 29. 

© Fair trade proponents have challenged this survey and sought to rebut its results with 
a survey of their own. Thus, for example, one Federal fair trade advocate asserts : 

“There is not the kind of margin available in American retailing to permit a 27-percent 
saving, so-called. If all of the merchandise in any store offering those 27-percent savings 
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and photographic supplies, jewelry and silverware, pens, waxers, and cleaners, 


Within these product categories, specific brand items surveyed were selected at 
random. 


The facts this survey revealed are striking. First, of the 132 items surveyed, 
an average of 119 were available in each city. Second, of the 119 items avail- 
able some 77 on the average sold below the fair trade prices in each of the eight 
cities. Thus, consumers in the eight-city, non-fair-trade area purchasing these 
77 items could effect savings of 27 percent below their fair trade value of 
$2,033.20. And, third, even if consumers in the eight-city area purchased ail 
119 of the items available, items which include those selling at fair trade as 
well as below fair trade prices, consumers would, nonetheless still have effected 
an average saving of 19 percent below the fair trade figure of $2,279.34. 

Apart from these overall figures, the survey revealed a rather wide range in 
price savings below fair trade levels in each of the eight cities. For example, 
consumers in Washington, D.C., could buy 121 items below their fair trade 
prices and effect savings on these items of 32 percent; Kansas City consumers 
had 73 items available below fair trade price for a saving of 31 percent; St. 
Louis—78 items available for 30 percent saving; in Houston—76 items, 26 per- 
cent saving; Dallas—99 items, 24 percent saving; in El Paso, 78 items, 23 
percent saving : Rutland, Vt.—80 items available at a saving of 17 percent, and in 
Burlington, Vt., consumers could buy only 13 items below fair trade prices, on 
which savings of only 7 percent were possible. For your record, I submit:as 
appendix I the source material for these statements. Small wonder, then, that 


was marked down to a price level implicit by that 27-percent saving, that retailer would 
go out of business in very short order’ pearinen, at pp. 43-44). 

However, it has not been our contention that savings of 27 percent were possible on all 
items within the retail outlets surveyed. The survey merely disclosed that such savings 
were available on the specific items surveyed to those prudent consumers interested i 
best buys. Underscoring the aptness of this sort of survey, Professor Griffin, of Michigan, 
pe go the irrelevance to the consumer of average prices and the significance of freedom 
of choice : 

“There has been much discussion of the effect of such a law upon the average level of 
retail prices. In general, I believe that studies on this question have indicated that 
average prices would be raised. * * * However, the point I would stress is not related to 
average prices. An individual consumer does not pay average prices; he pays a particular 
price for a particular product and service and whether or not in fact the average prices 
of a fair-traded product are higher than they otherwise would have been is quite irrelevant. 
The fact is that the customer who wishes to go out of his way to buy at the lowest possible 
price would, under this law, and as to the products affected by it, be denied this opportunity. 
This is a clear violation of his freedom of choice, a freedom which should be protected even 
though 3. percent of the customers may not care to avail themselves of it’ (hearings 


at p. 256). 

Nor have the fair trade proponents demonstrated that such savings could not properly 
be passed on to the consumer through adjustments in margins by individual retailers to 
accord with appraisals by them of market supply and demand. On the contrary, they 
have been forced to admit: 

“There are no two ways about it. When you do get to the brass tacks, some retailers 
have a lower cost of doing business than others. It is true as to a particular product 
which is fair traded that the retailer who may have a lower cost of doing business than 
other retailers is required to charge the same minimum price” (hearings, at p. 362). 

Another assertion is that the items surveyed were “bait” items: 

“A number of selective shopping surveys have been made in an effort to prove that fair 
trade penalizes the American consumer. Such surveys consist of shopping around for 
selected popular brands being sold at substantially less than established value by certain 
stores at certain times. Designed to confirm a preconceived conclusion, the surveys can 
hardly qualify as scientific. They assume that retailers throughout the country would 
sell these and all other national brands at all times at bait prices—profitless prices—if 
they .were not withdrawn from intrabrand competition. 


” oy + 7 oe & * 
“Pick-and-choose surveys do prove something. They prove the need for H.R. 1253. 


They confirm the fact that popular brands of established value—the backbone of the 
independent merchant’s business—are often used as customer bait. ‘They do not, however, 
prove that stores which use bait prices, or all stores, would sell these brands, or all their 
brands, at all times at the profitless level of bait prices’ (hearings at p. 63). 

The range and variety of products priced indicate that survey products are not all “bait” 
items. Nor were they available at special sales—these were all weekday prices. In any 
event, the advantage of purchasing these items at special prices even occasionally is 
denied consumers under ‘fair trade.”’ 

Finally, the fair trade proponents have repeatedly presented surveys made for them 
by the A. C, Nielsen Co. of Chicago, which purport to show that the consumer pays about 
the same for identical branded products in both fair-trade and non-fair-trade areas. The 
Department has had a rather extended correspondence and contact with the Nielsen Co. to 
determine the basis for such conclusions, For the record, copies of that exchange of 
correspondence are attached (app. III). 

Apart from the fact that A. C. Nielsen Co. has refused to make available to us the basic 
information necessary to determine the adequacy, representativeness, and reliability of 
their survey, the type of survey which they have undertaken by giving averages of prices 
in fair-trade and non-fair-trade States conceals the price variations among different kinds 
of retailers with which we are concerned, 
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the Consumers Union has stated that a Federal price-fixing law would “turn the 
economic clock backward a half century or more” and “would impair overall eco- 
nomic efficiency while reducing consumer standard of living.” ” 

With such factors in mind, the chairman of the Department of Economics and 
Business Administration of Geneva College has testified : 

“If this price-fixing bill is passed, it is estimated that it will cost the American 
consumers at the very minimum $1 billion annually, and a conservative maximum 
figure of $10 billion * * *.”* 


TW. FAIR TRADE IS AN INDISPENSABLE ELEMENT OF THAT MILIEU WHICH ENABLES 
PROSPERITY OF TODAY’S SMALL RETAILER’S PRIME COMPETITION—THE DISCOUNT 
HOUSE AND THE MASS RETAILER 


And this added burden to consumers would not, as fair trade sponsors urge, 
produce commensurate benefits to small retailers. 

As the chairman of the House Interstate and Foreign Commerce Committee 
stated opening House hearings : 

“These bills have for their purpose aiding small businesses from the onslaught 
of unrestrained cutthroat competition of large chainstore operations, department 
store operations, and discount houses, which have been flourishing as a result of 
a breakdown of effective State fair trade laws.” ~ 

Amplifying the nature of “cutthroat competition,” one fair trade proponent 
in House hearings defined a “loss leader,” presumably the prime weapon of the 
eutthroat competitor as “a product sold for the purpose of attracting trade away 
from somebody else.” If that be so, then “cutthroat competition” means really 
any competition. And it is precisely fair trade’s ban on price competition that 
enables discount houses and mass retailers to prosper. 

On the one hand, fair trade comprises an indispensable element of that milieu 
which has given rise to discount houses. Thus fair trade—urged by some as 
a benefit to the small independent retailers—in fact facilitates the very discount 
house competition of which some small independent retailers now complain. 
On the other hand, apart from discount house operations, large mass retailers— 
for example, Sears, Roebuck and Macy’s—may perhaps use fair trade as an 
umbrella to preserve from competition their own private brands which smaller 
retailers cannot afford. Thus, even apart from the discount houses, in the mass 


retailing field, fair trade again may thwart rather than aid small independent 
retailers’ ability to compete. 


A. Discount houses 


Let me explain what I mean. First, why does fair trade really make possible 
the milieu in which discount houses may prosper? 

This is why. Initially, fair trade gave discounters an unimpeachable na- 
tionally advertised price to cut. The buyer could clearly see the savings 
involved. Beyond that, and more important, by attempting to stifle price com- 
petition, the fair trade laws created an economic vacuum into which the discount 
houses rushed. 


This circumstance has been remarked by our business writers. As some 
have put it: 


10 Consumer Reports, May 1958, p. 241. 


“Hearings on Discount House Operations Before the Select Committee on Small 


Business of the Senate,” 85th Cong., 2d sess., p. 105 (1958). Hereafter cited as “Discount 
Hearings.” 


In his opposition to fair trade, Professor Lee has been joined by his professional brethren. 


‘Compare the comments of Professor Griffin, of the University of Michigan, ‘‘I feel confident 


that the general economists as distinguished from those employed by special or business 
groups would agree with me in disapproving the general principle of resale price main- 
tenance” (hearings, at p. 250). 

Professor Klamon, a professor of marketing at the School of Business Administration 
of Washington University, stated that he did not know of a single reputable economist, 
other than Dr. Adams, of Michigan State, who favored fair trade (hearings, at p. 306). 

And, finally, the comment of Fritz Machlup, professor of political economy, Johns 
Hopkins University, “If one wants a strong defense of so-called fair trade protection— 
resale price maintenance—on economic grounds, one must not turn to an honest 
#€conomist.’”’ (‘Discount Hearings,’’ at p. 170.) 

122 Hearings, at p. 2. Or consider the following exchange : 

Mr. MACDONALD. I repeat, we all agree about bait and loss leaders, Lam talking about 
legitimate price cuts. 

How is that not of benefit to the ordinary consumer? * * * 

Mr. WEIGEL. You cannot have it both ways. A price cut on a trademark commodity 
against the will of the owner of the trademark is, in the last analysis, a species of bait or 
loss leader practice * * * (hearings, at pp. 363-364). 

BId., at p. 49. 
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“Through the fair trade laws * * * and other devices, our legislators and 
courts have sought, in effect, to bottle up price competition, especially at the 
retail level. The discount house may be viewed as a manifestation of the 
explosive pressures which are likely to be generated as a result of an attempt 
to eliminate price competition in a competitive economy. It is not to be won- 
dered at that the partial release of those pressures causes some sense of 
disquietude in the areas of the economy affected by their impact.” ™ 

And the survey just spelled out highlights the precise extent to which fair 
trade has created an umbrella under which discount houses can safely reside. 
No wonder, then, that one fair trade commentator recently wrote: 

“* * * it is more correct to say that the fair trade fracas is one between big 
retailers or price stores on the one hand, and big manufacturers or quality 
stores on the other, rather than one between big and little retailers. * * * There 
are money and vested interest aplenty on both sides, [that commentator goes 
on] and the colorful drama, somewhat overdrawn, of the big foreign operator 
erushing the little local * * * independent is a * * * poetic legend more suit- 
able for propaganda exploitation * * * than the whole unvarnished real- 
ity: © oe? 

So much for fair trade and the small independent retailers’ ability to compete 
with their larger rivals. 


B. Mass retailers other than discount houses 


More difficult to gage is the impact of fair trade on small retailers’ ability 
to compete with mass department store vendors, like Macy’s and Gimbel’s, 
and large mail order sellers, like Sears Roebuck and Montgomery Ward. The 
discount house, as we have seen, prospers by selling nationally branded items 
with only more or less careful observation of fair trade restrictions. The large 
department stores or mail order house, in contrast, avoids fair trade prices 
largely through resort to private brands. 

Let me highlight this point. Compare, for example, Macy’s prices on vitamins 
and drug sundries with those of national brands, set forth in this leaflet, 
which I submit for your committee’s record.” For instance, Macy priced buffered 
aspirin (100’s) at $0.89 compared with $1.23 for a comparable national brand, 
sterile cotton (1 lb.) at $1.78 compared with $1.98, antihistamine tablets (25’s) 
at $0.84 compared with $1.08, and therapeutic multivitamine capsules (100’s) 
at $7.99 compared with $13.95. 

Thus, large department stores or mail order houses may well encourage 
manufacturers to fair trade national brand items—virtually the only items 
which the small retailers can secure. At the same time, such mass sellers 
may market their own private brands—substantially identical to nationally 
branded goods—at prices lower than fair trade markups for the nationally 
branded counterparts. The result could be to enable large retailers, by hamper- 
ing their smaller competitors’ ability to cut prices, to hold an umbrella over 
the market for their own private branded items.” 


IV. THIS BILL SIGNALS ABANDONMENT OF PRICE COMPETITION FOR A LARGE PORTION 
OF THIS COUNTRY’S COMMERCE 


Initially, the bill’s first four paragraphs apparently only restate the present 
McGuire Act exemptions. But they pointedly narrow the existing prohibition 
against agreements between firms otherwise in direct competition (See 15 U.S.C, 


% Alexander & Hill, “What To Do About Discount Houses,’ Harvard Business Review, 
January—February 1955, p. 57. 

reer peed Floundering Fair Trade” (1956), pp. 26, 27. 

pp. it. 

47 In this connection the following paragraph is offered from a letter from Mr. Theodore 
Houser, an executive of Sears, Roebuck & Co. : 

“The selfish interest of a firm like Sears comes in in that we are able to develop our 
own distributor's brands of these products with full freedom of action pricewise, so that 
we can offer the public much better values than does the manufacturer-dealer system operat- 
ing under Miller-Tydings. While our values are no greater than would be true if compett- 
tion determined prices on manufacturers’ brands, the differential in price between the two 
is much greater and so we have a constantly expanding business at fair profits under our 
own trademark system. (Letter from Theodore Houser, later chairman of the board of 
Sears, Roebuck & Co., dated Aug. 22, 1951, as printed in Smith & Smith, ‘“‘An Economic 
Appraisal of Resale Price Maintenance,”’ pp. 88-89 (1957)). 
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45(5)) a competitive safeguard, necessity for which is underscored by the 
facts before the Court in McKesson-Robbins. U.S. v. MeKesson-Robbins, 351 
U.S. 305 (1956). 

Beyond that, under bill paragraph (5), a manufacturer may unilaterally im- 
pose resale price controls on an article by notice on its label without agreement 
or assent by any wholesaler or retailer. Existing law at least would apply sanc- 
tions to a nonsigner only when other retailers have already agreed with the 
manufacturer on the retail price. 

Moreover, under the bill, the manufacturer’s power is not limited to main- 
taining a single uniform retail price. He may establish different resale prices 
for different distributors, provided that the criteria of differentiation are “not 
otherwise unlawful.” But present price discrimination safeguards, enacted 
when the problem was the price paid by the distributor, may not fully meet 
the new complexities of discrimination in the price distributors must charge 
others on resale. 

Now, most local sellers can, within a wide range, retail a product to meet the 
peculiar requirements of their local area and their customers. This bill would 
transfer all price powers all the way back to the producer of the branded prod- 
uct. Each local distributor would have no choice but to accept the price judg- 
ment of the producer. This means each proprietor has the power—perhaps 
packed by FTC sanction—to dictate how retailers may compete. 

This transfer of the pricing function as to each product from the give-and- 
take, supply-demand judgments of local sellers and buyers, to the judgment of 
manufacturers remote from the point of sale, inevitably narrows the area of 
competition between all such products. The resultant rigid prices*for each such 
product will be only remotely responsive to changes in local market conditions 
and wholly unresponsive to the bargaining power of any individual consumer. 

Moreover, possible price competition between each of such products and others 
like it will be inevitably lessened. By confining enforcible price judgments to 
the few producers of similar items, a marked tendency toward uniform pricing 
becomes inevitable. Whether the uniformity is legally achieved or by outright 
agreement on a particular price, by agreement to follow the leader, or by passive 
unwillingness to upset the market, it is made far more probable by the drastic 
decrease in the number of persons whose decisions make the price. The result 
would be a sharp curtailing of free market control over prices. 

Such centralized control over prices, the Committee for Economic Develop- 
ment has concluded leads to: 

“* * * inefficiency, inequity, breakdown of respect for law and, most im- 
portant, serious danger to our personal and political freedoms * * *. The 
American people will not deliberately embrace regimentation. But there is a 
risk of drifting into regimentation—of accepting more and more controls in de- 
fault of a positive program to reestablish free markets * * *.”¥ 

This legislation, to repeat, does away with price competition in a large portion 
of the country’s commerce. And price competition is the core of that competi- 
tion essential to a free enterprise economy. The Sherman Act, called the “charter 
of economic freedom,” rests on a basic belief in the worth and necessity of a com- 
petitive free enterprise economy. This bill’s elimination of com- 
petition, through exceptions to that act so broad as to repeal it for a large 
share of the economy, poses squarely the decision whether the basic principle 
of our free enterprise economy is to be abandoned. 

This decision is posed, moreover, at a time when all are concerned with the 
adequacy of available means to curb inflation and keep prices responsive to con- 
sumer demand. Prime tools in this task are the Government’s monetary and 
fiscal powers. However, such powers cannot work where prices are kept in- 
flexible in the face of sagging demand. As the economic adviser to the Federal 
Reserve Board recently put it: 

“* * * An economic system cannot be expected to operate on the principle 
that a seller can always obtain any price he wishes to ask for his product. In 
order to maintain sustainable economic growth, it is the task of the seller to 
adjust his prices * * * so as to stimulate demand. Otherwise, it is to be ex- 
pected that resources will be allocated to other uses, but this is a time-consuming 
process and results in unemployment.” 





% Committee for Economic Development, “The End of Price Control—How and When” 


(1946), p. 4. 
1% Letter to the Waslhtington Post, Mar. 12, 1959, p. A25. 











304 NATIONAL FAIR TRADE LEGISLATION—1959 


An equally fundamental issue.is posed by the bill’s provisions for enforce- 
ment of resale price controls against distributors who do not assent to price 
maintenance. While the less extensive similar provisions of the McGuire Act 
have never been squarely tested on Federal constitutional grounds ™ the highest 
courts in 16 States have held similar nonsigner provisions of State fair trade 
acts unconstitutional, relying generally on due process clauses in the various 
State constitutions. Such State clauses, however, ofttimes follow closely the 
language of the due process Clause of the U.S. Constitution. Thus, this legisla- 
tion’s permission to a manufacturer to establish resale prices merely by notice 
by mail or by attachment to merchandise or its containers, may raise questions 
under the fifth amendment’s due process requirement, 


CONCLUSION 


To sum up, as the Attorney General’s National Committee to Study the Anti- 
trust Laws put it: 

“* * * the throttling of price competition in the process of distribution that 
attends ‘fair trade’ pricing is, in our opinion, a deplorable yet inevitable con- 
comitant of Federal exemptive laws. Moreover, whatever may be the underlying 
legislative intent, any operative ‘fair trade’ system facilitates horizontal price- 
fixing efforts on the manufacturing and each succeeding distributive level. And 
the prominent existence of a Federal price-fixing exemption not only symbolizes 
a radical departure from. national antitrust policy without commensurate gains, 
but extends an invitation for further encroachment on the free-market philosophy 
that the antitrust laws subserve.” ” 

Much to the point is the language of the Arkansas Supreme Court, without 
dissent, striking down Arkansas nonsigner provisions as afoul of the Arkansas 
constitution. As that high State court putit: 

“Included in the right of personal liberty and the right of private property 
* * * is the right to make contracts for the acquisition of property. * * * If 
this right be struck down or arbitrarily interfered with, there is a substantial im- 
pairment of liberty in the long-established constitutional sense,” ” 

And as that court went on: 

“If securing a contract with one dealer binds all others, then the corollary 
would be that, absent such contract, the others are not bound. It is frightful to 
think a device so easily concocted could destroy the constitutional bulwark pro- 
tecting our personal liberties and the public welfare.” * 

Highlighting this conclusion, the Arkansas Supreme Court turned to the his- 
tory of fair trade. 

“Minimum resale price maintenance [that court put it] was originally advo- 
eated by manufacturers of highly individualized, trade-marked, trade-named, or 
branded products as a means of protecting them from unrestrained price cutting 
among dealers to whom the products were sold outright. When finally enacted by 
the States, and by the Congress, however, its enactment. was urged almost en- 
tirely by a few well-organized dealer groups as a means of eliminating price 
competition both of dealers using the same method of distribution and of dealers 
using new and different methods of distribution.” 


* * * * * * + 
“It would seem apparent that the principal objective of minimum price main- 
tenance is the protection of profit margins for retailers and distributors un- 
able or unwilling to meet the pressure of competition.” ~ 





= Certiorari was denied in the one case directly presenting the issue (Schwegmann Bros. 
v. peta € Co., 346 U.S. 856 (1953) ). 

1 

22 Union Carbide and Carbon Corp. v. White River Distributors, Inc., 224 Ark. 558, 561 
(1955). 

#1d., at p. 562. 

“Id., at p. 564. 

= 1d., at p. 568. The Arkansas Supreme Court noted (pp. 563-564): “By far the most 
enthusiastic advocate of fair trade legislation is the retail druggist and the most active 
group in his association, the National Association of Retail Druggists. For over half a 
century this association has been fighting for fair trade. Almost singlehanded it secured 
the adoption of the Miller-Tydings Act and most State laws * * *.” On this point, 
perhaps relevant is that retail pharmacy has been called “practically depressionproof’’ by 
the National Wholesale Druggists Association (Drug Topics, Apr. 14, 1958). Jrugstore 
sales in 1958 were at a record high of $6,700 million. 3.7 percent ahead of 1957 sales 
(Drug Topies, Jan. 5, 1959). Moreover, in 1957 only 29 drugstores failed per 10,000 in 
contrast to 52 per 10,000 retail stores generally (Drug Topics, Mar. 31, 1958). Reasons 
for drugstore failure as suggested in this survey by Dun & Bradstreet include heavy 
withdrawals (high living, family illness, high store expenses), debt, personality problems, 
changes in neighborhood, new competition, faulty buying, badly planned expansion, poor 
ea dingy appearance, and inefficient employees. How is fair trade to help these 
situations 
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For all these reasons the Arkansas Supreme Court struck down Arkansas’ 
nonsigner provision on the ground *— 

“The legislature has no power, under the guise of policy regulations, ar- 
bitrarily to invade the personal rights and liberty of the individual citizen, to 
interfere with private business or impose unusual and unnecessary restric- 
tions upon lawful occupations, or to invade property rights.” 

Much the same considerations as motivated the high courts of Arkansas 
and South Carolina might well be borne in mind by this Congress—now.” 


APPENDIX I. List OF CONSUMER ITEMS INCLUDED IN PrIcE SURVEY 


Type of merchandise and product description (manufaeturer, trade name, 
model No., size, etc.) : 


PRESCRIPTIONS, DRUGS, AND DRUG SUNDRIES 


Prescription item: 
Achromycin ; capsules ; 250 mg. ; 16's 
Aureomycin ; capsules ; 50 mg. ; 25’s 
Empirin compound tabloid, taillete : 100’s 
Squibbs “Pentids” penicillin ; 200,000 units ; 24’s 
Metamucil; 16 ounces 
Digifolin; oral solution; 1 ounce 
Gantrisin cream ; 3-ounce tube with applicator 
Ferad B: tabloid; tablets, S.C. ; 100’s 
Multicebrin; gelseals; 100’s 
Sulamyd; tablets; 0.5 gram; 100’s 
Vitamins: 
Feosol: tablets; 100’s 
Rybutol; gelucaps ; 25’s 
Vi-Daylin ; 8-ounce bottle 
Ironized yeast; 60 tablets 
Abdol ; with vitamin ©; 100 capsules 
Heptuna ; capsules; 100’s 
Vi-Syneral drops; 45 ¢.c.; with dropper 
Hormones: 
Premarin; liquid; 0.625 mg./4; 4 ounces 
Neo-Hombreol ; oral tablets ; 10 mg. ; 100’s 
Oreton ; 100 mg. per c.c. ; box 
Insulin: Lilly’s “Hetin” ; U-40; 10 c.c. ; 400 units 
Tonic ; Geritol ; liquid ; 12 ounces 
Cough sirup: Pertussin; large; 8 ounces 
Laxative: 
Ex-Lax ; chocolated ; 18 tablets 
Phillips milk of magnesia ; 12 ounces 


* Union Carbide, supra, at p. 566. 

27 More recently there has been the unanimous decision of the Supreme Court of South 
Carolina in Rogers-Kent, Inc. v. General Electric Company (231 S.C. 636; 99 S.B. 2d 665 
(1957)). At p. 669 that court said: 

“This legislation can be justified only upon the the theory that it constitutes a reasonable 
and proper exercise of the inherent policy power of the State. We have held that such 
power can only he exercised where it is reasonably necessary in the interests of the public 
order, health, safety, morals, or general welfare. * * * 

“It is dificult to find any justification for this legislation based upon considerations of 
the public health, safety, morals, and general welfare. It applies to every product bearing 
the trademark, brand, or name of the producer. No distinction is made between com- 
modities affected with a public interest and those that are not. Under the terms of the 
act, a nonsigner has no voice whatsoever in fixing the price at which he may sell his 
property. By entering into a contract with a single retailer, the trademark owner may 
fix the price for all retailers, without regard to their interests or welfare. The manu- 
facturer is not required to take into consideration the cost of his article. He may change 
the retail prices at will, or even terminate the contract and remove any article from the 
operation of the statute. It is solely up to him to say whether or not there shall be a 
law controlling the price at which his trademarked article shall be sold. There is no 
review of his acts.” 
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Nose drops: Vicks Va-Tro-Nol; large 

Eye lotion: Murine; 12 drops 

Petroleum jelly ; Vaseline ; white; No. 1 bottle 

Aspirin ; Bayer ; 5-grain tablets ; 24’s 

Corn pads: Dr. Scholl’s ; small 

Adhesive tape: Johnson & Johnson, “Red Cross,” waterproof; 4% inch by 10 yards 
Gauze bandage: Johnson & Johnson, “Red Cross,” sterile ; 2 inches by 10 yards 
Bandages; Johnson & Johnson, plastic strip, “Band-Aids,” medium ; 33’s 
Thermometer : B—-D, Baby No. TY315, “Security” 

Baby bottle units; Evenflo unit, 8-ounce bottle, nipple, and cap No. 40 

Baby oil: Johnson & Johnson ; medium 


TOILETRIES 

Toothpaste : 

Colgate; economy size 

Pepsodent ; economy size 

Ipana; giant size 
Toothbrush : 

Tek; junior medium 

Pro-Phy-Lac-Tic ; tufted ; natural and prolon bristles 

Denture holder: “Fasteeth” ; 444 ounces; large 
Denture cleaner: Polident ; 7 ounces ; large 
Shaving cream: 

Barbasol brushless ; 11-ounce jar 

Mennen ; lather, regular; 4144 ounces 

Williams; brushless; 8-ounce jar 
Razor blades: 

Personna ; double edge ; 20’s 

Gillette ; blue blades ; 20’s 
Face cream: 

Woodbury ; all purpose ; 744 ounces 

Noxzema ; 10 ounces 
Hair lotion: 

Breck ; 6 ounces 

Vitalis ; 12 ounces 

Wildroot; cream ; large 
Hair preparation ; Toni; home permanent 
Lipstick : Revlon ; No. 0500; regular 
Deodorant : 

Arrid; cream; 1.05 

Mennen’s; spray; 1% ounces 


CIGARS 
Cigars: 
El Producto “Favorite” ; box of 50 
Robert Burns Panatelas ; box of 50 
White Owls; box of 50 


CAMERAS AND PHOTOGRAPHIC EQUIPMENT 

Camera, still: 

Eastman ; Kodak Brownie; Hawkeye; camera 

Eastman; Kodak Brownie; flash outfit 

Eastman; Kodak Pony 135; camera outfit 

Leica ; M-3, lens: 50 mm. Elmar f/3.5 

Argus; C-3 outfit 

Bolsey ; “Jubilee” ; threesome 

Eastman Kodak “Tourist IT’ 

Eastman Kodak “Signet 35” outfit 

Eastman Kodak “Stereo” camera 

Polaroid Land, Highlander 
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Camera, movie: 
Eastman Kodak Brownie movie camera kit 
Revere model 40; £/2.5 
Bell & Howell “Companion” 
Slide projector : TDC 303 
Movie projector: Revere ; P-85 D ; deluxe 8 mm. 
Exposure meter : General Electric ; DW-68 
Flashlamps: Sylvania Blue Dots; press 25 (box of 12) 
Developing kit: Eastman Kodacraft; photolab outfit 
Film: Eastman Kodak roll; Verichrome (120 to 620) 
Screen : Da-Lite; 40 by 40; ‘‘Versatol” 
Tape recorder : Revere ; T—1100 


HOUSEWARES AND SMALL APPLIANCES 
Electric clock : 
General Hlectric Telechron “Topper” ; No. 2H-44 
General Electric “Decor” nonluminous ; 7H-215 
Seth Thomas “Bellwyn” ; luminous 
Pressure cooker: Presto “Cookmaster” ; No. 240; 4-quart 
Electric frypan: Sunbeam; FP-10 
Coffeemaker : 
General Electric automatic coffeemaker ; No. P30 
Universal “Coffeematic” ; No, 4408 ; 8 cup 
Electric fan: 
General Electric ; window fan, T3 
Hunter ; B-2500 
Electric shaver: 
Remington “60 Deluxe” ; No. 653 
Schick “Custom”; No. 85: 
Sunbeam “Shavemaster”; WL; deluxe 
Electric iron: 
General Electric steam-dry ; No. F50 
Presto automatic vapor steam ; S—11 
Electric mixer : Sunbeam “Mixmaster”’ ; No. 10 
Electric toaster : 
Sunbeam radiant heat 
Toastmaster ; No. 1816; super deluxe 
General Electric ; automatic No. T82 
Sunlamp: Sperti portable; No. P—107 
Electric blanket: General Electric, contour, double bed, single control 
Vacuum cleaner: 
General Electric; C-3 
Lewyt; No. 88 with Papoose 
Drill: Black and Decker; home utility No. 3 one-fourth inch; with geared chuck 
Step stool: Cosco; No. 4A 
Electric utility table: Cosco; No. 8L 
Cooking utensils: Revere “Good Cook” set ; No. 1800 
Cutlery: Ecko kitchen tool set ; No. 1900 
Carpet sweeper: Bissel “Sweepmaster” 
Dishes: Boontonware; 16 piece dinner set ; No. 510 
Canister set: Lincoln; No. 1225 


CLEANING SUPPLIES 
Wax: 
Johnson’s “Pride”; pint 
Johnson’s “Car-Plate” ; 10 ounce 
Mop: “Johnny” mop 
Cleaner: Renuzit odorless; quart 
Deodorizer : Airwick ; 54% ounces 
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TYPEWRITERS 
Typewriter: 
Royal “Aristocrat”; portable 
Remington “Quiet Writer’ 
Underwood “Deluxe”; portable 


JEWELRY, SILVERWARE, AND PENS 


Wedding ring: Keepsake “Coronation” ; WA 702 
Wristwatch: 
Bulova: “Providence” ; 31717; yellow 
Elgin “Amour”; 7201 G 
Hamilton “Ginger” 
Silverware: 
1847 Rogers; 52-piece service for 8 (with chest) 
Rogers Sterling “Bridal Veil”; 5-piece setting (in following patterns: Old 
Charleston, Moon Beams, Wedding Bells) 
Pen: 
Parker ball point (all metal) 
Parker No, 51 lusterloid cap 
Waterman ball pointer 
Cigarette lighter: Ronson; pocket lighter “Essex” ; 50566 
Arm band: Speidel; “Slim Lizard” 
Compact: Elgin; Elgin-American; 1293/019 
Silverware: Community ; 52-piece service for 8 (with chest) 
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Senator Tuurmonp. I think we might give the stenographer a 
breather. We will take a 5-minute recess. 
A short recess was taken.) 
nator THurMoND. Without objection we will place in the record 
the comments of the Government agencies pertaining to S. 1083. 
(The comments follow :) 


GENERAL SERVICES ADMINISTRATION, 


Washington, D.C., April 13, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: Your letter of February 25, 1959, requested the com- 
ments of the General Services Administration concerning S. 1083, to amend the 
Federal Trade Commission Aet, as amended, so as to ‘equalize rights in the 
distribution of merchandise identified by a trademark, brand, or trade name. 

This is a national fair trade bill, applicable to commerce that may be law- 
fully regulated by the Congress, and corresponds to the individual State fair 
trade laws. Under the measure it would be unlawful (subject to certain ex- 
ceptions) for any distributor with notice of an applicable stipulated resale price 
duly established by a proprietor of merchandise, to sell, offer to sell, or advertise 
such merchandise at a different or lower price. Any person suffering or rea- 
sonably anticipating damage by reason of a violation of such prohibition might 
sue in any State or Federal court for damages and also for injunctive relief. 

We note from paragraph (9), clause (E), on pages 8 and 9 of S. 1083, that it 
would be a defense to an alleged violation for the defendant to prove that the 
merchandise has been advertised, offered for sale, or sold by him in resale to 
agencies or instrumentalities of the Government of the United States “which 
acquire the merchandise not for resale to the consuming public.” By virtue of 
this exception, enactment of the bill would not materially affect the programs or 
the operations of the General Services Administration. Such being the case, 
further comment by GSA with respect to the bill becomes unnecessary. 

We have no way of estimating the probable cost or savings attributable to 
enactment of this legislative proposal. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report to your committee. 

Sincerely yours, 


FRANKLIN Froete, Administrator. 


DEPARTMENT OF STATE, 


Washington, April 20, 1959. 
Hon. WarREN G. MAGnuson, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Senator Maonvuson: This is in response to your letter of February 25, 
1959, requesting comments on S. 1083, to amend the Federal Trade Commission 
Act, as amended, so as to equalize rights in the distribution of merchandise 
identified by a trademark, brand, or trade name. 

The effect of the proposed legislation would be largely domestic and therefore 
not within the purview of this Department's responsibilities. The Department 
believes, however, that this legislation would have an impact on certain U.S. 
foreign economic policy objectives comparable to that of S, 3850, introduced on 
this subject in the 85th Congress. The Department, accordingly, wishes to refer 
om committee to the views expressed in its letter of July 8, 1958, on this previous 

In the above-referenced letter, it was noted that there had been a decided trend, 
particularly in Western Europe, toward the adoption of effective antitrust type 
legislation, some of which contains specific provisions prohibiting resale price 
maintenance. In this connection, the committee attention is invited to the en- 
closed report on “Resale Price Maintenance” recently published by the Organ- 
ization for FBuropean Economic Cooperation (OFEC). This report describes 
legislative developments on resale price maintenance in Denmark, France, West 
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Germany, Ireland, Norway, Sweden, the United Kingdom and Canada, as well as 
the United States. It also analyzes the economic effects of resale price mainte- 
nance. 

The Department continues to believe that the enactment of a law, embodying 
the provisions of S. 1083, would hinder this country’s efforts to encourage the 
development of effective programs abroad for the promotion of competitive 
enterprise, 

The Department has been informed by the Bureau of the Budget that there is 
no objection to the submission of this report. 

Sincerely yours, 
WILLIAM B. MACOMBER, JF., 
Assistant Secretary 
(For the Acting Secretary of State). 


THE SECRETARY OF COMMERCE, 
Washington, D.C., April 30, 1959. 
Hon, WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, 
Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request dated February 
25, 1959, for the views of this Department with respect to S. 1083, a bill to 
amend the Federal Trade Commission Act, as amended so as to equalize rights in 
the distribution of merchandise identified by a trademark, brand, or trade name. 

The subject bill would rewrite the McGuire Act (66 Stat. 632) along the fol- 
lowing lines: 

Under this bill, a “proprietor” is one who identifies merchandise manufac- 
tured or distributed by him by the use of his trademark or trade name. A 
proprietor is deemed to retain a proprietary interest in such merchandise after 
he has sold it to distributors (unless he has granted to the distributor the sole 
authority to establish resale prices for the merchandise) by reason of his 
interest in stimulating demand for such merchandise through effective distri- 
bution, to ultimate consumers, and by reason of his further interest in the 
trademark or trade name identifying his products. A distributor is a “‘proprie- 
tor” of merchandise which he identifies, and of merchandise which the manu- 
facturer identifies, when he is a “distributor specifically authorized by the 
manufacturer to establish resale prices for such merchandise.” 

Notice of established resale prices could be given by any method which might 
be established by legally admissible evidence. 

It would be unlawful for any person with notice of any applicable minimum 
resale price to sell, offer to sell, or advertise merchandise in commerce at a 
lower price except: for closing out stock; damaged merchandise; under a court 
order; merchandise acquired prior to notice; or to charitable institutions or 
Government agencies, not for resale to the consuming public. 

Provision would be made against price fixing between proprietors, manufac- 
turers, producers, wholesalers, brokers, factors, retailers, or persons, firms or 
corporations in competition or between two or more proprietors or distributors 
taking joint action in establishing resale prices for competing commodities sold 
under different trademarks or trade names. All distributors of the merchandise 
of the same proprietor sold under the same mark or name could lawfully cooperate 
in maintaining the stipulated or minimum prices. 

The Department of Commerce recommends against enactment of 8. 1083. 

It is not clear whether the enactment of S. 1083 would amend section 5(a) of 
the Federal Trade Commission Act in such a way as to constitute a Federal fair 
trade law effective throughout the United States or whether a proposal would 
be effective only in those States which sanction resale proce maintenance. 

Under either interpretation, the proposed enactment would constitute an af- 
firmative endorsement by the Federal Government of price fixing by the manu- 
facturer throughout the entire distribution process, rather than acquiescence by 
deference to State authority (as under present legislation) in those States 
which authorize fair trade. 

Further, it would specifically establish a retention of a proprietary interest 
by the manufacturer after outright sale of his goods and during a succession 
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of changes of ownership at all levels of trade. In our opinion this would be a 
dangerous precedent, contrary to current concepts of property rights. ; 
The Bureau of the Budget has advised that it would interpose no objection to 
the submission of this report to your committee. 
Sincerely yours, 
F. H. MUvELLeEr, 
Under Secretary of Commerce. 


Civit AERONAUTICS BOARD, 
Washington, D.C., April 15, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR MaGnuson: This is in reply to your letter of February 25, 
1959, asking the Board for a report on S. 1083, a bill to amend the Federal 
Trade Commission Act, as amended, so as to equalize rights in the distribution 
of merchandise identified by a trademark, brand, or trade name. 

The bill proposes amendments to the Federal Trade Commission Act which 
relate generally to the legality of agreements prescribing minimum or stipulated 
prices for the resale of trademarked commodities. These are matters outside 
the scope of the Board’s jurisdiction and we have no comment to make on them. 

There is also included in the bill a provision authorizing the Federal Trade 
Commission to prevent persons from using unfair methods of competition in 
commerce, but expressly excepting from this provision air carriers and foreign 
air carriers subject to the Federal Aviation Act of 1958. The effect of the 
exception is to leave undisturbed the existing powers of the Civil Aeronautics 
Board under the Federal Aviation Act with respect to unfair competition. 
Except to emphasize the importance of retaining this exception in the bill, 
the Board has no other comment to make on the proposed legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
JAMES R. DuRFEE, Chairman. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, April 29, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeaR Mr. CHAIRMAN: This letter is in response to your request of February 
25, 1959, for a report on S. 1083, a bill to amend the Federal Trade Commission 
Act, as amended, so as to equalize rights in the distribution of merchandise 
identified by a trademark, brand, or trade name. 

The proposed legislation would have no bearing upon the functions or re- 
sponsibilities of this Department. Therefore, we have no comment to offer on 
the merits of the bill. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
AvuTHUR 8S. FLEMMING, Secretary. 


DEPARTMENT OF AGRICULTURE, 
Washington D.C., April 16, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DEAR SENATOR MaGnuson: Your letter of February 25 asked for comments on 
8. 1083, a bill to amend the Federal Trade Commission Act, as amended, so as 
to equalize rights in the distribution of merchandise identified by a trademark, 
brand, or trade name. 

The Department of Agriculture is not in favor of the passage of this bill. 

Apparently the main effect of this bill would be to legalize the enforcement 
of minimum retail prices of merchandise identified by trademark, brand, or trade 
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name. The Department of Agriculture has consistently favored the encourage- 
ment of competition, including price competition, throughout the economy. 

The Bureau of the Budget advises that there is no objection to the submis- 
sion of this report. 


Sincerely yours, 
TRUE D. Mors, 


Acting Secretary. 


FEDERAL TRADE COMMISSION, 
Washington, D.C., April 13, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.8. Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: By letter of February 25, 1959, you invited comments 
on 8. 1083, 86th Congress, Ist session, a bill to amend the Federal Trade Com- 
mission Act, as amended, so as to equalize rights in the distribution of merchan- 
dise identified by a trademark, brand, or trade name. 

The purpose of this proposal is to permit vertical price fixing under various 
specified conditions. This effort began in 1987 when the Miller-Tydings Act 
was passed. That act was, in effect, an enabling statute permitting the States to 
enact resale price maintenance laws. 

Amending the Sherman Act, the Miller-Tydings Act provided that nothing in 
the antitrust laws shall render illegal contracts or agreements prescribing mini- 
mum prices for described commodities when such contracts or agreements are 
lawful as applied to intrastate transactions under any statute, law or public 
policy in effect in any State, territory, or the District of Columbia. ‘Thereafter, 
many States enacted so-called fair trade laws. 

On May 21, 1951, in the case of Schwegmann Bros. v. Calvert Distillers Corp., 
341 U.S. 384, the Supreme Court held that the exemption in the Miller-Tydings 
Act extended only to the making of fair trade contracts, but did not legalize the 
efforts of persons fair trading commodities to impose their prices on persons not 
party to the contracts. 

It was primarily this decision by the Supreme Court that led to the enact- 
ment of the McGuire Act in 1952. The McGuire Act, which amends the Fed- 
eral Trade Commission Act, is in many respects similar to the Miller-Tydings 
Act, but is broader in scope. 

The McGuire Act legalizes contracts prescribing both minimum and stipulated 
prices, whereas the Miller-Tydings Act authorizes only minimum prices. More- 
over, the McGuire Act provides for nonsigner clauses making it lawful to compel, 
by an action under an applicable State fair trade law, a noncontracting as well 
as a contracting party to abide by resale prices established where the State 
law so permits. 

The constitutionality of the McGuire Act has never been squarely tested in 
the U.S. Supreme Court, although certiorari was denied in one case where 
constitutionality had been upheld. Schwegmann Bros. Giant Supermarket vy. 
Eli Lilly & Co., 346 U.S. 856 (1953). However, the courts in numerous States 
have held that their fair trade acts, insofar as they applied to nonsigners, are 
unconstitutional. 

The primary reason given by most State courts for holding the fair trade 
laws, as applied to nonsigners, unconstitutional was that they violated the due 
process clause of the State constitution. Among other reasons given for holding 
the laws unconstitutional were that they were an unlawful delegation of legis- 
lative power to private persons, and that they granted to a certain class of 
citizens privileges which were not equally given to all citizens. 

The first part of S. 1083 would, in effect, continue the present provisions 
of the McGuire Act. The bill would, in addition, legalize the establishment of 
stipulated or minimum resale prices without respect to State law. This basic 
change in the law would result from the proposed new subparagraphs (5), (6), 
and (7) to section 5(a) of the Federal Trade Commission Act. The bill would 
permit certain proprietors, as defined in subparagraph (5)(A) of the bill, to 
establish and control the resale price of identified products by notice to distribu- 
tors. “Notice” is defined in subparagraph (5)(C) to mean “actual notice given 
by any method which may be established by legally admissible evidence.” 

The proprietor would be expressly permitted under subparagraph (6) to 
establish resale prices for wholesale distributors “even though he sells * * * 
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to retailers in competition with such wholesale distributors, if (i) such sales 
to retailers are made at the same prices he establishes for such wholesale 
distributors for comparable sales, and (ii) he is not a wholesale distributor of 
products other than products which he manufactures.” This language would 
partially overrule the Supreme Court’s decision in United States v. McKesson 
é Robbins, 351 U.S. 305 (1956). 

The price control permitted to a proprietor by S. 1083 would not depend 
upon any agreement between the proprietor and a distributor, but could be 
accomplished by unilateral decision and notice by the proprietor. The bill would 
also permit any manufacturer of branded merchandise to delegate to another 
person “the sole authority to establish within the United States stipulated or 
minimum resale prices” for the manufacturer’s merchandise. This bill would 
eonstitute a significantly more radical departure from our traditional notions 
of a free market than any of the previous resale price maintenance exceptions 
to the antitrust laws contained in the Miller-Tydings or McGuire Acts. 

The Federal Trade Commission has traditionally opposed resale price main- 
tenance. This position has been evident in complaints filed by the Commission as 
early as 1917. 

In 1945 the Federal Trade Commission completed an exhaustive study on 
resale price maintenance and submitted an 872-page report to the Congress. 
Among the conclusions of this report was the following: “When the facts respect- 
ing the use of resale price maintenance contracts are thus reviewed, the evidence 
is convincing not only that legalized forms of resale price maintenance contracts 
may be used, but also that they are used both to conceal and effectuate illegal 
agreements to fix prices, divide the market, restrict competition to particular 
trade groups, or otherwise restrict competition and restrain trade.” Other 
conclusions were to the effect that resale price maintenance was unsound 
economically, tended to destroy competition, and, at least in certain areas, 
favored the large concerns. 

The fixing of resale prices is inconsistent with the American system of free 
competitive enterprise and is contrary to the public policy expressed by Con- 
gress in the antitrust laws since 1890. The Commission, therefore, reaffirms its 
position of opposition to the principles underlying S. 1083, and recommends 
that the bill not be favorably considered. 

By direction of the Commission. 


JOHN W. GwyNne, Chairman. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on April 1, 1959, and on April 13, 1959, the Commission was advised 
that there would be no objection to the submission of the report to the Committee. 


Rosert M. Parrisnu, Secretary. 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, D.C., February 27, 1959. 
B-109650. 


Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Deak Mr. CHAIRMAN: Your letter of February 25, 1959, requests our views 
on 8. 1083, 86th Congress, which is a bill designed to equalize rates in the 
distribution of identified products by allowing manufacturers to set minimum 
prices which must be charged by retail distributors. 

We have no information as to whether additional Federal legislation designed 
to foster and protect fair trading of commodities in interstate commerce would 
be in the public interest. The provisions of the bill would not affect the func- 
tions of our Office. Accordingly, we make no recommendation with respect to 
the merits of the bill. 

This report is submitted in triplicate, as requested. 

Sincerely yours, 
JosePH CAMPBELL, 
Comptroller General of the United States. 


65799—61——_21 
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FEDERAL AVIATION AGENCY, 
Washington, D.C., April 6, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
US. Senate, Washington, D.C. 

Deark Mr. CHAIRMAN: This will answer your request of February 25, 1959, 
for a report on 8. 1083, a bill to amend the Federal Trade Commission Act, 
as amended, so as to equalize rights in the distribution of merchandise identified 
by a trademark, brand, or trade name. 

This proposed legislation would add new provisions to the Federal Trade 
Commission Act, providing for the removal of unfair selling practices with 
respect to merchandise identified by a trademark, brand, or trade name. It 
would insure that the sale of such merchandise at all stages of distribution 
would be at fair prices. 

S. 1083 appears to be another approach to fair trade regulation and involves 
matters of policy beyond the scope of this Agency. It cannot be determined at 
this time what effect the enactment of this proposal would have on the contract 
and procurement activities of this Agency. Therefore, the Federal Aviation 
Agency has no comments to submit with respect to its provisions. 

Sincerely yours, 
JAMES T. PYLE 
(Acting for E. R. Quesada, Administrator). 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., March 20, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DeaR CHAIRMAN MAGNUSON: Your letter of February 25, 1959, addressed to 
the Chairman of the Commission, and requesting comments on a bill, S. 1083, 
introduced by Senator Humphrey for himself and Senator Proxmire, to amend 
the Federal Trade Commission Act, as amended, so as to equalize rights in the 
distribution of merchandise identified by a trademark, brand, or trade name, has 
been referred to our Committee on Legislation. After consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

The proposed legislation would amend section 5(a) of the Federal Trade 
Commission Act, as amended, to define the rights of proprietors, as that term 
is used in the proposal, and the obligations of distributors with respect to the 
pricing for resale of certain identified merchandise. Distributors are made 
liable to respond in damages, or subject to injunctive process, in actions brought 
by any person damaged, or reasonably anticipating damage, by their selling, 
offering to sell, or advertising such merchandise at different, or lower, resale 
prices than established by proprietors in accordance with the terms of the act. 

The amendment proposed in section 2 of the bill contains a number of exclu- 
sions from the provisions of that act, among them ‘“* * * common carriers 
subject to the acts to regulate commerce, * * *.” This phrase was evidently 
- carried over into the bill from section 5(a)(6) of the present act (15 U.S.C., 
sec. 45(a)(6)), since it is identical therewith. 

In addition to “common” carriers, a sizable segment of regulated interstate 
surface transportation is comprised of “contract’’ carriers, so called because 
they do not serve the general public, but are limited to a narrower operation, 
normally under contract with one or a limited number of shippers. 

Insofar as this bill is concerned, there appears to be no reason why contract 
earriers should not be excepted from its provisions, along with common carriers, 
and thereby afford all carriers subject to the Interstate Commerce Act similarity 
of treatment in this respect. In fact, parts (b) and (c) of legislative recom- 
mendation No. 5, in the Commission’s 72d annual report, include recommenda- 
tions to that end. Accordingly, we recommend that the word “common” be 


stricken from the subject phrase. 
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The bill does not otherwise pertain to the functions of this Commission and 
for that reason we do not feel that we are in a position to express a helpful 
opinion with respect to its merits. 

Respectfully submitted. 

KENNETH H. TuGcGte, 

Chairman, Committee on Legislation. 
ANTHONY ARPAIA. 
Howarp FREAS. 


SECURITIES AND ExCHANGE COMMISSION, 
Washington, D.C., March 17, 1959. 
Re S. 1083, 86th Congress, Ist session, a bilk to amend the Federal Trade Com- 
mission Act, as amended, so as to equalize rights in the distribution of mer- 
chandise identified by a trademark, brand, or trade name. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate, Washington, D.C. 


Deak SENATOR MaGnuson: This refers to your letter of February 25, 1959, 
requesting comments on the above bill. The bill does not appear to affect mat- 


ters within the jurisdiction of this Commission, and we have no comments on 
the bill. 
Sincerely yours, 
EpWARD N. Gapssy, Chairman. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 


Washington, D.C., July 16, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: Your committee has requested a report on S. 1083, 
a bill to amend the Federal Trade Commission Act, as amended, so as to 
equalize rights in the distribution of merchandise identified by a trademark, 
brand, or trade name. 

This Department makes no recommendation concerning the desirability of 
enactment of the proposed bill, as its provisions do not pertain to the responsi- 
bilities of this agency. 

8S. 1083 deals with what is commonly referred to as “resale price mainte- 
nance,” and proposes to amend the Federal Trade Commission Act to provide 
for the appropriate administration of that policy. 

Attention is directed to references in the bill to its intended geographical 
application. It is suggested that the committee will want to limit the areas to 
be covered by the Federal Trade Commission Act, as amended, to those con- 
sistent with its present coverage, namely, to the States, to incorporated terri- 
tories (i.e., now only Hawaii), and to the District of Columbia. This under- 
standing or interpretation of the present application of the act, to those areas 
enumerated, was obtained from the Secretary of the Federal Trade Commission 
in a communication directed to the Legislative Counsel of this Department in 
a communication dated September 27, 1956. 

There appears on page 5 of the bill a definition of “United States” which is 
broader than the foregoing, and it is recommended that the same be modified to 
prevent confusion or the probable interpretation that the provisions of the bill 
apply to Puerto Rico and the unincorporated territories. Attention is also 
directed to page 9, part (E) of subsection (9) wherein references are made to 


“possession of the United States.” Consideration should be given the deletion 
of these references. 
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The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 


Sincerely yours, 
RocerR ERNST, 


Assistant Secretary of the Interior, 


Senator Tuurmonp. We have letters here from General Services 
Administration, Department of State, the Secretary of Commerce, 
Civil Aeronautics Board, Department of Health, Education, and Wel- 
fare, Department of Agriculture, Federal Trade Commission, Comp- 
troller General of the United States, Federal Aviation Agency, Inter- 
state Commerce Commission, Securities and Exchange Commission, 

And if any reports come in from other governmental agencies, 
without objection, they will be placed in the record too, 

We also at this time have statements here to be inserted in the record 
of Joseph Kolodny, of New York; Robert P. Fischelis, of Washing- 
ton; John J. Reidy, of Pennsylvania; Joseph A. Duffy, of New York; 
Marvin Shutt, of Illinois; Paull Marshall, of Washington; Stanley C. 
Smoyer, of New Jersey; John W. Anderson, of Indiana; Gregory 
Prince, of Washington; Clyde Caswell, of California; Morris Bort- 
nick, of District. of Columbia Pharmaceutical Association; and John 
W. Nerlinger, Jr., executive secretary of the National Congress of 
Petroleum Retailers; Leon Hartman, editor, Excaneia; Wayne G. 
Smith, Greenbelt Consumer Services, Inc.; Herman S. Waller; Prof. 
Clare Griffin, and Mrs. Esther Peterson, legislative representative, 
Industrial Union Department, AFL-CIO. 

(The statements follow :) 


STATEMENT OF Morris H. BortNIcK, PRESIDENT, DIsTRIcT OF COLUMBIA PHARMA- 
CEUTICAL ASSOCIATION, INC. 


My name is Morris Bortnick. I am a registered pharmacist, part owner of 
Connecticut Pharmacy in Washington, D.C. I am president of the District of 
Columbia Pharmaceutical Association and a member of the Board of Pharmacy. 
I am here to support fair trade which I consider the greatest measure for all 
segments of the population. The benefits derived from such measure of value 
will directly affect the consumer, the honest merchant and the manufacturers’ 
nationally known brands of commodities. 

A national fair trade bill is urgent in order to stabilize and benefit all States. 
The 16 States out of the 45 who have stricken down all or part of the fair trade 
laws, did it primarily on technical grounds rather than the merits of the bill, 
There are two kinds of opponents to fair trade—the selfish, predatory operators 
who are out to destroy the small merchant and the innocent who have been 
subjected to all types of propaganda against the bill. The Neilsen survey, 
which is enclosed, is most authentic and reports that prices in fair traded areas 
are less than in non-fair-traded areas. 

A colleague of mine, Herman Morton, also a registered practicing pharmacist, 
has published a full-page statement in the Washington Star, June 16, 1959, for 
the sake of the bill and in the public interest, which sheds light on the real issues, 
merits, and reasons for enactment of this bill. I will therefore read it and sub- 
mit same for the record. 
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{From the Journal of the American Pharmaceutical Association] 


CoNSUMER PRICE SurRvEY Proves Farr Trape Prices No HieHEeR THAN 
NON-FArIR-TRADE PRICES 


(By Richard R. Dier) 


Contrary to expressed opinions by anti-fair-trade advocates bewailing the sad 
lot of consumers who have to pay fair trade prices, results of a recent survey 
show that buyers pay about the same average prices for analgesics, laxatives, 
and dentifrices in both fair trade and non-fair-trade areas. 

Conducted by A. C. Nielsen & Co., national independent research organiza- 
tion, 15 outstanding national brands were included in the most comprehensive 
price comparison study ever undertaken to determine the effect of fair trade 
on consumer prices. Tabulated data indicated that whatever advantages were 
found favored the consumer in the fair trade area. 


SURVEY SUBMITTED TO CONGRESS 


The study was presented recently to the House Committee on Interstate and 
Foreign Commerce by Maurice Mermey, director of the bureau of education 
on fair trade, in support of the Harris fair trade bill, H.R. 1253. It covered the 
January-June 1958 period and represented all the retail pharmacies and food 
stores in the United States through the Nielsen tested sample of 2,350 stores, 
of which 750 are retail pharmacies and 1,600 are food stores. 

Included in this completely unbiased survey were urban and rural stores, 
chains and independents, supermarkets, and small outlets. To obtain the data, 
Nielsen divided the United States into two areas: the fair trade and the non- 
fair-trade areas. 

Nielsen investigators determined what food stores and retail pharmacies, in 
each area, charged for each of 15 outstanding national brands of drug prod- 
ucts over the 6-month period, as well as the volume sold at each price. The 
15 brands included 5 each of analgesics, laxatives, and dentrifrices. Prices 
shown in the study are overall average prices which consumers in general 
paid (see the chart), weighted to reflect volume. For obvious reasons, names 
of brands are not shown in the chart. 


STUDY FINDINGS 


The findings of the study may be briefly summarized as follows: 

1. The differences in weighted average price in the price comparisons shown 
are so small as to be statistically insignificant. Most price differences are of 
the order of one-third of 1 percent to 1 percent. 

2. On 8 of the 15 brands purchased in food stores, the consumer paid slightly 
less in the fair trade area than in the non-fair-trade area, and slightly more 
on 6 of the brands. The consumer in both areas paid exactly the same weighted 
average price for one brand. 

8. On 6 of the 15 brands purchased in pharmacies, the consumer paid slight- 
ly less in the fair trade area than in the non-fair-trade area than in the non- 
fair-trade areas, and slightly more on 7. The consumer in both areas paid 
exactly the same weighted average price for two brands. 

4. Combining food and retail pharmacy prices, consumers in the fair trade 
area paid slightly less for eight brands, slightly more for five brands. Con- 
se in both areas paid exactly the same weighted average price for two 
rands. 

5. Twenty-two of the price comparisons favor consumers in the fair trade 
area, while 18 favor consumers in the non-fair-trade area. In five cases, the 
weighted average price is identical for both areas. 
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6. Retail pharmacies in the fair trade area charged slightly less than food 
stores on eight brands, and slightly more on four brands. The weighted aver- 
age price of three brands was the same in both types of stores. 

7. Retail pharmacies in the non-fair-trade area charged slightly less than 
food stores on 10 brands, and slightly more on 5 brands. 

8 Eighteen of the 30 retail pharmacy-food store comparisons show phar- 
macies charging slightly less than food stores. Nine comparisons show food 
stores charging slightly less, while the price is the same in the remaining three 
comparisons. 

PREVIOUS SURVEYS 


Two earlier Nielsen studies which were confined to retail pharmacies alone 
showed a similar pattern of results. The first study, July-December 1949, 
showed that the consumer in the fair trade area paid a fraction of a penny 
less, on the average, for fair-traded brands than did the consumer in the non- 
fair-trade area. As in 1958, the price differential was so small as to be sta- 
tistically insignificant. The second study, covering the 6 months’ period Marech- 
August 1951, showed that the consumer in the fair trade area paid 14 cents 
less, on the average, for fair-traded brands than did the consumer in the non- 
fair-trade area. 


Comparison of consumer selling price fair-trade versus non-fair-trade States; 
6 months, January 1958 through June 1958 














Food stores Retail pharmacies Food stores and 
retail pharmacies 
Brand number fae < s eee . 

Fair- Non-fair- Fair- Non-fair- Fair- | Non-fair- 

trade trade trade trade trade trade 

States States States States States States 
papi thnastaab li aceeep con CaeeneanensicaaieandE aigenee a —_—_—__|______- 
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Dacia parh cities weasel dates ; ‘ . 649 . 648 . 650 . 649 . 650 . 648 
ee cate scene . 557 . 560 . 550 . 548 . 554 556 
eat ES . esa ess ed . 251 . 252 . 250 . 251 . 251 . 252 
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Or a. no Salis OE . 340 . B41 . 343 | . 343 . 341 . 342 
je ibeaeeeneels . 580 | . 588 . 575 . 574 . 578 56 
492} 492 493 494 493 404 
. 438 . 439 - 433 | . 436 | . 436 - 438 
. 363 | . 360 . 364 | . 363 . 364 . 361 
. 690 . 678 . 690 | . 684 . 690 . 679 
514 | 515 . 499 513 511 514 
1.190 | 1. 186 1.190 1. 185 1.190 1. 186 
- 466 | . 467 . 433 | - 462 455 . 466 
- 510 | . 508 495 | . 501 . 506 . 506 
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en THE EVENING STAR 


Washington, 0 C. Tomden, nome 16, 1959 





IS 


? 





and what it means to you, the consumer 


A Small Businessman (Y our Friend and Neighbor) 


Diseusses Fair Trade and How It Benefits You 


e WHAT IS FAIR TRADE? 


Fair Trade is a law to guard fair play. Fair Trade curbs retail price-juggling—s form 
ef unfair competition which misleads the consumer, destroys small business and 
cheapens valuable trademarks. 


e HOW DOES PRICE-JUGGLING 
WORK? 


Price-juggling merchants use deception to make money, destroy competitors and cre- 
ete 2 monopoly. The price-juggler offers popular brands as “bait” bargains to make 
the customer think everything he sells is a bargain. He thus causes customers to buy 
other items at hidden high prices which more thaw cover his losses on the “bait” bar- 
gains. His “bait™ prices for popular brands make his competitors look like high- 
priced gougers. He uses this method to put them out of business 


e HOW DOES PRICE-JUGGLING 
HURT THE CONSUMER? 


Tt traps the consumer who is lured into that store by loss leaders inte buying un- 
known, blind, over-priced merchandise. It destroys the consumer's confidener in the 
value of established trade-marks. It seeks to put the consumer at the mercy of giant 


retail monopolies, once the competition of small business is destroyed. And, by weak- 
ening the small business economy, it operates against the general public interest. 


e1S PRICE-JUGGLING REALLY A 
THREAT TO SMALL BUSINESS? 


It certainly is, No storekeeper can permit a competitor to get a reputation for under- 
selling him. The small retailer can't help himself when the price-juggler puts the 
squeeze on him. He will match the price-juggler's “hait™ prices and even drive them 
down further and the price war starts. Small retailers have the devil's choice: lose 
their customers or sell popular brands—their bread-and-butter—at « loss. Both these 
toads lead to bankruptcy for small business, 


e IS RESALE PRICE MAINTENANCE 
USED WIDELY? 


Very widely, Fair Trade is only one legal method of resale price maintenance. News 
paper and magazine publishers require all newsdealers to sell their publications at 
emablisbed prices throagh consignment selling. Giant retailers of all sorts absolutely 
control the prices of their own private brands im al! their outlets. Ne one challenges 
theie right. 


e DOES FAIR TRADE GIVE PRIVATE 
INDIVIDUALS POWER OVER 


PRICES? 


Ne. Only the consumer has this power in our free enterprise economy, because she, the 
eonsnmer, has complete freedom to choose among many competing products and 
prices. If a fair erade price is mot to her liking, she will bay something else. The man- 
slecturer must make his price right for the cousumer-—or lose his market 


e HOW DOES FAIR TRADE AFFECT 
CONSUMER PRICES? 


Scientific research has proved that consumers pay less under Fair @rode Jor leading 
national brands even though retailers in non-fair-trade areas can sell such brands at 
any price they choose. Surveys show that consumers im fair trade States paid less, over- 
all, for leading brands of drug store products than consumere in the non-[airtrade 
areas paid for the very same products at the very came time, Fantastic statements 
have been made that Fair Trade costs the consumer money. These statements are based 
on surveys in which carefully selected items were bought iu certain stores at certain 
timges when these items were being used as loss-leaders, 


e DOES FAIR TRADE STIFLE 
FREE COMPETITION? 


Opponents of Fair Trade use the word “{ree™ when they actually mean “unbridled™ 
competition. They want « “do-as-you-please-and-the-public-be-dammed™ kind of com- 
petition which wae rejected by this country when it first passed the e-rti-trust laws. 
The tired arguments thet Fair Trade means the end of free enterprise were used by 
the champions of the status quo who opposed the anti-trust laws. Roth the anti-trust 


laws and the fair trade laws curb unfair competition in order to foster fair competition. 


e DOES FAIR TRADE HINDER 
RETAILING EFFIENCY? 


Ne. Super markets, department stores, chains and independents im the non-fair-trade 
areas do not have lower prices, over-all, than their opposite numbers in the fair trade 
States, Research has consistently shdwn that the admittedly efficient department stores 
have higher operating costs than the average operating coste of drug stores or elec- 
trical appliance stores. Every store has an over-all gross margin which it needs to 
cover operating costs and make a profit, This applies even to super markets, If they 
tell some products at prices below their over-all grow margin, they must sell other 
products at prices above their overall margin. Their storewide pricing system must 
average out to give them « profit or they will not be in business long. 


e WHY IS FAIR TRADE A 
SOCIAL DECISION? 


Because it recognizes both the social and economic contribution of the small basi- 
nesaman. He is the symbol of freedom of opportunity and the “right to be your own 
boss. His participation and support are indispensable to all the activities that go to 
make up « healthy community life. The American people have recognized through 
the fair trade laws, that unbridled, jungle competition should not be permitted to 
destroy the «mall businessman or the livelihoods of the ten million Amerirans who 
depend upon amall business. This social decision by the American people has been 
reaffirmed every time a State legislature has passed a fair trade law. This social deci- 
sion was also reaffirmed when the Congress overwhelmingly passed and President 
Truman signed the McGuire Act in 1952. Fair trade is an indispeasable safeguard for 
all segments of our population. 


Published in the Public Interest by... 


HERMAN MORTON, 
MORTON’S PHARMACY 


MEMBER EXECUTIVE COMMITTEE, D. C. PHARMACEUTICAL ASS’N. 
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STATEMENT OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS, INC., DETROIT, MICH. 


My name is John W. Nerlinger, Jr. I am executive secretary of the National 
Congress of Petroleum Retailers, the national trade association of gasoline re- 
tailers and service station operators. Our organization is comprised of 68 affili- 
ated State and local gasoline retailer associations in 38 States, the District of 
Columbia, and Puerto Rico. Our national offices are at 325 Farwell Building, 
Detroit, Mich. 

After study of the national fair trade bill as introduced in the last session of 
Congress, the committee on government and public relations of our 12th annual 
session, meeting in Miami, Fla., in August 1958 recommended adoption of the 
following resolution: “‘That the National Congress of Petroleum Retailers go on 
record as endorsing the principles of a national fair trade law and that NCPR 
be instructed to support such legislation.” This resolution was unanimously 
adopted by the delegates at our annual session. 

There are three principal reasons why the Nation’s organized service station 
operators and gasoline retailers represented by our national organization support 
the national fair trade bill, Senate bill 1083, introduced by Senators Humphrey 
and Proxmire. 

First is our community of interest with other small business groups in the 
economic health and security of small business generally throughout the economy. 
Over a period of years, our national organization has cooperated with other 
national small business trade associations in support of fair trade principles, 
and we have participated in and supported activities of the National Advisory 
Council on Fair Trade. During the past several years our members and affili- 
ated associations have felt concern at the invalidation of State fair trade laws 
and at the injuries suffered by various small business groups through the with- 
drawal of protection afforded by such enforcible State laws. 

Impressive evidence has been submitted by the small business trade associ- 
ations supporting the principles of the national fair trade bill in hearings both 
in the last session of Congress and in the current session, that adoption of this 
bill will contribute to the preservation of small business and maintenance of 
economic opportunity for small businesses to compete with their larger com- 
petitors on a basis of efficiency. Our community of interest with these small 
business trade associations in preserving small business opportunity generally 
thus constitutes an important reason for our support of Senate bill 1083. 

Our second principal reason for supporting this bill is our conviction, based 
on extensive experience, that the public interest in highway safety and the 
safety of motor vehicles requires the establishment of legally enforceable mini- 
mum resale prices upon automotive merchandise sold in service stations and else- 
where of the type requiring particular knowledge and mechanical competence for 
safe installation, examples being antifreeze, lubricating oil, tires, batteries, and 
various motor parts and accessories, 

There is a demonstrated danger to highway safety and the safety of motoring 
from cut-price sales of such merchandise by establishments not equipped or quali- 
fied to perform the installation service needed, and in some cases by establish- 
ments (as in the case of factory sales to employees) having no installation facili- 
ties whatever, and selling such products in bulk for catch-as-catch-can use. 

The public concern and the public interest in highway safety and the safety of 
motoring are recognized in such State and local measures as motor vehicle in- 
spection laws in some States and the licensing of drivers and careful examination 
of new drivers in practically all States. Yet so far there is no safeguard in the 
important matter of installation of vital accessories and supplies in automobiles 
excepting the assumed competence of those who make such installations. It is 
imperative that we consider the effect of destructive cut-price sales of automotive 
merchandise upon the ability of qualified and competent men to remain in the 
business of selling such merchandise and performing the installation services 
with the skills which are required for the safety of motoring. 

Not only the convenience and efficient operation of the motorcar, but the 
safety of its operation as well, depend upon the competence of those making 
installations of such commodities as antifreeze, lubricating oil, tires, batteries, 
fan belts, and various motor parts and accessories. The proper draining out 
of a cooling system, the opening of clogged sections, flushing, tightening of 
hose connections, and similar services in connection with the installation of anti- 
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freeze are of such importance, for example, that there can be no more mislead- 
ing or harmful advertising than that of the cut-price sale of antifreeze by a 
retailer who fails to perform these functions and allows the motorist who 
pays for the product to drive without the protection and safety which proper 
installation would assure. The danger to safety is even increased on such 
items as lubricating oil, brake fluid, tires, fan belts, and motor parts. 

Yet the cut-price traffic in such merchandise by establishments which cut 
their prices because they do not render the services necessary for motoring 
safety or by establishments (such as factories selling antifreeze to their 
employees bought through their purchasing department) which have no facili- 
ties whatever for installation, will continue to entice some motorists to risk 
their own safety and the safety of others. 

Many reputable manufacturers of automotive products have undertaken to 
cope with this problem by establishment of fairtrade prices on such products 
as antifreeze, and this policy had been to a considerable extent effective in dis- 
couraging the traffic in these products by those without the competence or 
eonscience to install them properly. But now that the effectiveness of such 
fair trade prices has been narrowed due to invalidation of State fair trade laws, 
there is a clear need for national legislation to permit such ethical manufac- 
turers to offer the public the protection which sales at minimum retail prices 
through qualified service establishments will afford. 

Our third reason for supporting this bill is the prospect it offers for help 
in certain circumstances in dealing with our industry’s most serious internal 
problem, namely, destructive gasoline price-war abuses. 

It has been the experience of certain of our affiliated associations in particu- 
lar areas that enforceable fair trading of gasoline can operate to reduce some 
of the worst excesses resulting from destructive gasoline pricing practices and 
price war conditions. National fair trade legislation applicable to gasoline 
would thus provide a means which gasoline suppliers could adopt to reduce the 
effects of the most destructive conditions occurring in connection with 
destructive gasoline marketing and price-war practices. 

During the past 5 years, we have seen some suppliers adopt the policy of 
fair trading gasoline in certain areas demoralized by destructive price-war 
conditions and all the economic loss and human suffering which those price wars 
entail. The effect of fair trading in these areas has not been the elimination 
of all gasoline pricing abuses, but the results have certainly been far better 
than the conditions which existed prior to fair trading. As principal gasoline 
suppliers become increasingly enlightened in their relations with their service 
station operators, we will probably see a larger number undertake some con- 
structive step to protect their retailers against destructive price cutting; and 
it has been shown that price maintenance under fair trade legislation is a 
means which may be employed by such suppliers acting in good faith toward 
their retailers to lessen the recurrent ravages of price-war conditions. 

While fair trade is by no means a complete solution, and will not of itself 
eliminate the destructive and monopolistic price discrimination practices of 
various basic types which are the principal cause of appalling injuries in the 
gasoline distribution field resulting in the substantial lessening of competition 
and an alarming increase in business failures among service station operators, 
the adoption of an enforceable National Fair Trade Act will at least provide 
gasoline suppliers who in good faith wish to use it with a tool which can be 
used (if used properly) for the benefit of the entire industry and the public 
as well. 

In conclusion, the Nation’s organized service station operators represented 
by the national trade association, the National Congress of Petroleum Retailers, 
support adoption of Senate bill 1083: (1) Because it will strengthen small 
business generally and contribute to preservation of small business’ right to 
compete on a basis of efficiency; (2) because it will enable manufacturers of 
automotive merchandise to protect distribution of their products through retail 
channels where competent service, so necessary to the safety of motoring, is 
provided; and (3) because it will provide a means which gasoline suppliers, 
acting in good faith, may adopt to reduce some of the worst effects of destruc- 
tive conditions occurring in connection with or as a result of destructive 
gasoline marketing and price-war practices. 
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Ex-CAMERA, 
New York, N.Y., June 19, 1959. 
In re fair trade. 


Hon. WARREN MAGNUSON, 
Chairman, 

U.S. Senate, 

Washington, D.C. 


Dear Sir: I had hoped to be able to testify in person for fair trade, but on 
advice of Senator Hartke, I am submitting the following testimony for insertion 
in the record. 

I think not enough has been said in past hearings about disappearing quality— 
the direct result of discount selling. I can write candidly and mention names 
because this publication and my retail business are not dependent upon our 
industry’s leading manufacturers for support in any manner. 

The small camera store used to be a consultant to consumers. Good profits 
on sales of photo merchandise made it possible for the photo retailer to teach, 
advise, and help his customers with their problems in prediscount days. Most 
important, from the consumers’ position, was the role the specialty camera store 
owner played as a protector of his customers. Defective merchandise was 
almost unheard of in prediscount days as one manufacturer vied with the other 
to retain the good will of the small photo shop owner. 

In today’s chaotic photo marketing, defective merchandise is the rule rather 
than the exception. To cite a few cases: 

Weston.—A pioneer in light measuring instruments. Before 1955 a bad Wes- 
ton light meter was an unknown quantity. Similarly, price cutting on Weston 
products at wholesale or retail was rarely heard of, if it existed at all. In 1955 
new owners took over and with the new management the tough policy of Weston 
Was reversed as production was upped and quality lowered. Where once a 
Weston dealer could go from 1 year to the next without ever having one defec- 
tive Weston meter, from 1955 on Weston products have been notoriously bad. 
With the profit incentive removed, camera specialty stores have little desire to 
fight with Weston for an improvement in quality. 

Graflexr.—Once the outstanding producer of professional-type cameras in this 
country and a stickler for having its dealers enjoy full profits on the sales of its 
equipment, a change of ownership a few years ago brought with it a relaxation of 
its attitude on price cutting at retail levels. As Graflex cameras lower in qual- 
ity more of them appear in discount houses while specialty camera shop opera- 
tors resign themselves to getting along without what was once a highly profitable 
line. Today’s consumers of Graphic cameras buy them in places where responsi- 
bility for performance is strictly caveat emptor. 

Bell 4 Howell.—Up to the passing of Joe McNabb, Bell & Howell quality was a 
worldwide industry standard as was McNabb’s tough ideas about price cutting 
at retail levels. Under present management the McNabb standards and ethics 
of selling have been dumped as millions of dollars worth of defective Bell & 
Howell amateur apparatus is discount sold through price-cutting outlets. Here, 
too, the camera specialty shop has learned to shun Bell & Howell skimpy profits 
in favor of Swiss-made Bolex and Austrian-produced Eumig equipment. 

I could fill five or six single spaced typewritten pages with additional material 
on the lowering of photographic quality standards to satisfy our industry’s pro- 
ducers with the volume they think they need and which photography can never 
provide unless there remains a hard core of servicing, full-profit dealers for 
whom the profit motive will be a reason for teaching, advising, and fighting in 
behalf of consumers. 

The almost universally observed trend to lower quality in the photographic 
industry stems from the fact that our factories have learned that as specialty 
shop owners give up the fight in behalf of their customers, go out of camera 
business entirely or adopt the methods of the discounters inspections can be 
eliminated or reduced to a minimum. There are no more angry consumers and 
the average photo goods buyer of today is conditioned to accept defective or 
badly performing apparatus as a hazard of the hobby. 

Complete elimination of the specialty camera store operator is highly probable. 
Photography is only a hobby and there are probably only 1,500 specialty-type 
stores left from a possible 4,000 once dedicated to the business of selling good 
cameras and keeping people interested in making good pictures. 
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Trade papers of our industry know Ex-Camera speaks the truth about condi- 
tions in our business, but no trade paper has the courage to speak out against 
the policies of its advertisers. They can only scold and decry against nameless 
offenders. Dealers would gang up against producers, but the specter of the 
Department of Justice, ever ready to crush measures in self-defense of small 
shopkeepers, keeps photo dealers weak, unorganized, and helpless to do some- 
thing about their plight. 

Yours very truly, 
LEoN HARTMAN. 


STATEMENT OF WAYNE G. SMITH, REPRESENTING GREENBELT CONSUMER SERVICES, 
INC. 


Greenbelt Consumer Services, Inc., with principal offices at 121 Centerway 
Road, Greenbelt, Md., is a consumer cooperative operating supermarkets, pharma- 
cies, and service stations in the Washington suburban area of Maryland and 
Virginia, and in Westminster, Md. We have about 18,000 customer-members, and 
our business is operated in the interest of these members. Based on our ex- 
perience in operating under fair trade in the State of Maryland, we are very 
much alarmed at the prospect of the Nation’s economy being saddled with a 
price-fixing law on a national scale. 

We have no particular ax to grind in this matter, unless concern with the 
welfare of consumers in general can be said to constitute a “special interest.” 
Much has been said pro and con about the effect of fair trade on business. 
It is our contention that consumers have the major stake in this controversy, 
and the voices raised in their behalf are all too few. Consumers, as a group, 
are relatively unorganized. They must depend upon their elected representatives 
in legislative branches of government to make sure that laws passed are in the 
public interest and not contrary to their welfare. Our purpose here today, is to 
state in as simple language as possible, the consumers’ case against fair trade. 

We are opposed to price-fixing laws on any pretext, and are particularly op- 
posed to so-called fair trade legislation for the reasons we will discuss. Here 
are our principal points of objection. 


1. FAIR TRADE LIMITS COMPETITION AT THE RETAIL LEVEL 


Our economy has long depended upon active competition to act as a spur to 
progress and to protect consumers. The dangers inherent in a lack of com- 
petition are well recognized and our antitrust laws were enacted to prevent such 
a contingency. Such laws might be said to constitute the consumers’ “bill of 
rights.” 

Competition has provided the real test for business—both large and small. 
Competition in nearly all lines of business is intense. Any particular type of 
business that shows even a temporary easing of competition immediately at- 
tracts new entries, so the competition gets tough again. This is a continuous 
process and it is good for the economy. It acts a spur to progress and efficiency, 
and discourages inefficiency and waste in business. 

Price is a very important element in competition... You can’t effectively 
compete if you ignore price and to remove the element of price from the com- 
petitive picture is to slow down the whole process. Yet a retailer is forbidden 
by law to engage in price competition on an item that has been price-fixed under 
fair trade. 

Let’s have a very clear picture of the importance of price competition. It has 
served as the sparkplug to provide an increasing demand for consumer goods. 
By exerting a continuous downward pressure on prices, it has opened up new 
sources of consumer demand. An increase in the consumption of consumer 
goods is the key to economic and industrial progress. 

We have the most highly developed industrial system in the world. That 
didn’t happen by accident. It came about as a result of the incentive provided 
by price competition. 

Fair trade proponents have tried very hard to make a whipping boy out of 
price competition. They have employed all sorts ef catch phrases such as, 
“Predatory price cutting,” “Loss leader selling,” “Indiscriminate price slashing,” 
“Chaos in the marketplace,” to mention but a few. They have endeavored to 
Sell the idea that price competition as represented by the selling of an item at any 
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point below an arbitrarily established fair trade price is unfair and bad for 
manufacturers, retailers, and consumers alike. The whole case for fair trade 
breaks down unless we can safely assume that one simple price is fair to all 
concerned, under all conditions. It is obvious to anyone even slightly familiar 
with retailing that such an assumption cannot be made. 

In all the discussion about fair trade we have never heard a definition of what 
is meant by “fair.” If the word is to mean what it says, it should apply spe- 
cifically to the conditions under which an item is sold. 

The selling price of an item is made up of three principal increments: 

1. The cost of the merchandise to the retailer. 

2. The retailer’s operating expense. 

3. The retailer’s profit. 
For one selling price to be fair to two or more retailers, these three increments 
must be the same in all cases. For a price to be fair to the consumer, the re- 
tailers’ operating expense must be based on an efficient operation, and the profit 
increment must be fair and reasonable. It is obvious that no one selling price 
ray satisfy all of these requirements, and there are very good reasons why this 
S so. 

In making a purchase, a customer buys a “package,” consisting of an item of 
merchandise and an assortment of services, the cost of which is a part of the 
retailer’s operating expense. These services are many and varied, and consist of 
such things as salesperson service, charge account availability, free delivery, 
free gift wrapping service, free parking, air conditioning in the store, phone 
order service, and many more. Customers exercise a free choice as to what 
services they want in connection with their purchase and buy accordingly. To 
be fair the selling price should vary according to: the combination of services 
involved. For example, a person buying a small electric appliance in a self- 
service store, who pays cash and takes the purchase with her cannot fairly be 
expected to pay the same price as a customer who is individually waited on in a 
service store, has the item put on her charge account, has it gift wrapped and 
delivered. Yet fair trade proponents ignore this entirely and tell us that one 
price is fair in both instances. We contend that the customer who purchased 
under the limited service conditions should not be expected to pay for services 
she did not get. 

In the absence of fair trade, the limited service retailer is free to price his item 
according to the services that go with it. The fact that his selling price is lower 
than his high service competitor does not constitute loss-leader selling or preda- 
tory price slashing or any of the other derogatory epithets that fair trade sup- 
porters use to cloud the issue. The fact that the price is lower is the simple 
result of its being based on actual operating costs. 

Even in cases where two stores offer the same services there may well be a 
justified difference in price. based on operating efficiency. Some people do a bet- 
ter job of running a store than do others. If the efficient operator is permitted 
to reduce his price to reflect his better efficiency, as he can in the absence of fair 
trade, both he and the consumer benefit, the merchant through increased sales, 
the consumer through a lower price. Again, this is not cutthroat competition. 
There is a sound valid vasis for the difference in price. We can call it unfair 
only if we consider it unfair for a merchant to try to run a better, more efficient 
store than his competitor. If that constitutes unfair competition, then our retail 
system is in pretty sad shape. 

This is one of the most alarming things about fair trade. It destroys the in- 
centive to progress, and progress is the key to prosperity. 

There is another point that deserves attention here. That is the matter of 
reduced price specials and their place in the competitive system. These are gen- 
erally referred to by advocates of fair trade as loss-leaders and we are told that 
they constitute predatory price competition which will result in chaos in the 
marketplace. The fair trade people like to use the term “loss-leader” regardless 
of whether or not the selling price actually represents a loss to the retailer. 

The sale price does not necessarily represent a loss. The price is lowered in 
the expectation of attracting additional volume. If the expected extra volume 
results, the merchant gains, not loses by reducing his price. The practice of run- 
ning sales is an old one in retailing, and was being done long before fair trade 
came along to fix prices. A large part of the newspaper advertising one sees 
consists of promotions with an appeal through reduced price specials. Such a 
practice is the very essence of price competition. Without it the promotional 
punch is lost and an advertisement becomes merely an announcement of avail- 
ability. There have always been merchants who decried such practices. They 
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were the ones who resented the need for aggressiveness in business. This was 
not a fight between big business and small business. It was a battle between the 
dynamic aggressive merchants and those who wanted to maintain their volume 
without the exertion of active price competition. History has shown that the 
public has rewarded the aggressive retailer by patronizing his store and enabling 
him to grow. Thus the small business of yesterday has become the big business 
of today. The consumer has been the judge, and has decided who shall grow 
and who shall remain small. ae 
According to fair trade advocates, loss-leader selling, as they call it, is a 
vicious practice and should be prevented. They contend that such advertised 
specials are merely “come ons” and that once the customer is in the store she is 
often switched to other items of inferior quality or higher price. The claim 
is also made that other prices are “hiked up” to compensate for the price on 
the promoted items. It may be that such practices exist in rare instances, but 
to believe that they exist to any great extent is to assume that the average 
eustomer is stupid, which any experienced retailer will tell you is certainly 
not the case. Most customers are quite well informed on prices, quality, and 
values, and are not going to be hoodwinked. Any merchant who expects to 
sueceed for long by a gyp operation is going to have trouble. A few may get 
along for awhile on that basis, but they are a minor factor in the total retail 
icture. 
; How do manufacturers feel about price competition on their products? Many 
of them are fully aware of the additional volume that results from lower prices. 
In the food industry for example, where price competition on national brand 
items has been intense, very few manufacturers have established fair trade 
prices on their products. Such well known brand names as Campbell, Del 
Monte, Kellogg, Swift, and many others have suffered no ill effects from active 
price competition. 


2. FAIR TRADE ESTABLISHES AN ARTIFICIALLY HIGH PRICE LEVEL 


By the removal of the price lowering effects of price competition, fair trade 
acts to keep prices at an artificially high level. We use the word artificial be 
cause the price is not a true one. It has not withstood the test of competition. 

We have shown how it is impossible for one price to be a fair one under all 
conditions of retailing. The net effect is that the single price selected to be the 
fair trade price is the one which will give a satisfactory profit to the retailers 
with the highest operating costs. It is immaterial whether the high cost of 
operation is the result of costly services or inefficiency. The fact remains that 
the price is high enough to satisfy the high-cost operator, and the consumer who 
wants a lower price, and is willing to accept the limited service that would make 
a lower price fair, is the one who pays the bill. She pays either for service 
she didn’t want and in many cases didn’t get, or she pays for the retailer’s in- 
efficiency. In either case, the consumer loses. 

There is still another way in which fair trade tends to push prices higher 
than they need be. The law encourages competition between manufacturers 
for the retailer’s business by guaranteeing higher profits. This is a competition 
to give the distribution system the profit. The distribution system already gets 
about 50 percent of the consumer dollar. Sound economic thinking would be to 
reduce the cost of distribution, pass the saving along to the consumer in the 
form of lower prices, and benefit by the increased sales generated by lower 


prices. 


8. FAIR TRADE HAS NOT ACCOMPLISHED ITS AVOWED PURPOSE OF PROTECTING THE 
SMALL BUSINESSMAN 


Fair trade has been widely billed as being the protector of small business and 
it is on this basis that proponents of the bill have attracted most of their 
supporters. If we are to give credence to this claim, then we must assume that 
what small business really needs is to be protected from price competition. 
Such an assumption is completely contrary to the economic facts of life. 

Most successful small businesses are successful because of their ability to 
compete—in price as well as in other respects. The point that is sometimes 
Overlooked is that if they are successful, they don’t stay small. They grow. 
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Most aspects of price competition involve nothing that the small retailer cannot 
do if he has the initiative and the desire. In fact, to deny the small retailer 
the right to enter into price competition on nationally known brand items, is 
to deprive him of one of his best competitive weapons. If we doubt that small 
business can compete in price, we have only to look at the States of Vermont, 
Missouri, and Texas, and the District of Columbia, which have never been 
hampered by “fair trade” laws. There is no indication that small business in 
these areas has suffered from lack of “fair trade” laws. 

In promoting “fair trade” as the protector of small business, the public has 
been given the impression that the problem is that of small business fighting 
against big business. Since most of us like an underdog, this has been a clever 
way to make a “knight in shining armor” out of “fair trade” laws. 

Actually, the biggest probem facing small business today has nothing to do 
with “fair trade,” nor is it a matter of the small versus the big. The problem 
is how to cope with change. The changes facing retailers today are different 
from the changes that have faced them in the past, but are no more serious. 

Let’s look at some examples. Over the years following World War I, many 
businesses were fighting to solve the changes brought about by paved highways 
and the automobile. Countless small retailers in country towns were forced out 
of business because people chose to drive to larger cities. Retailers had to 
accept this change because there was nothing they could do to stop it. They 
didn’t like it, but most people considered it progress. Any attempt to curtail 
road paving or automobile production in order to protect small business would 
have had a hard time getting support. 

Let’s look at another example, the appearance of the “cash and carry” 
grocery store in a retail community where the established stores offered credit 
and delivery. Such newcomers were generally not wecomed by the other business 
firms for a very basic reason. They were different. They represented change 
and the old established stores did not want a change, any more than they 
wanted the change brought about by paved highways and the automobile. 

The fact that the “cash and carry” stores prospered and grew was due to 
general public acceptance of the particular combination of goods, services, and 
prices they offered. From these small stores grew many of our large chains 
of today, and the combination of goods, services, and price was gradually 
changed and developed into the supermarkets we now have. It is probably 
safe to say that the public in general considers that today’s supermarket 
represents real progress in retailing. That must be true, since the growth of such 
stores has depended on wide public acceptance. 

It is axiomatic that progress involves change, and in our free enterprise 
economy there will always be change as long as people try to find a way to do 
things better. 

Small business can be protected only by its own ability to cope with change, and 
not by legislation which eliminates competition and stifles initiative and 
progress. 


4. FAIR TRADE IS OPPOSED TO THE TRADITIONAL CONCEPT OF PRIVATE PROPERTY 
OW NERSHIP 


This objection needs very little elaboration. Under our system of private 
property ownership, the owner of a piece of property has the general right to 
the control of that property including disposal as he sees fit. Under “fair trade” 
the retailer has bought an item and paid for it, but he isn’t free to dispose of it as 
he chooses. The manufacturer, though he no longer owns the merchandise, still 
controls the selling price. We are told that this is necessary in order to protect 
the manufacturer’s trademark. 

We contend that it is not in the public interest to try to protect the value of 
a trademark by law. The only interest the public has is in protection agaiust 
deception. The protection of the value of the trademark is the manufacturer's 
problem. 

5. “FAIR TRADE” LEGALIZES PRICE FIXING 


“Fair trade” laws legalize the fixing of prices at the retail level. The law 
tries to take the sting out of this fact by specifying that items so price fixed 
should be in free and open competition with other items of a similar kind. How- 
ever, regardless of what the law says, it serves to encourage price fixing across 
the board. With the price on an item firmly established and published, and with 
no chance of change through competition, it becomes a simple thing for the 








~< 





NATIONAL FAIR TRADE LEGISLATION—1959 329 


manufacturers of similar items to “just by chance” establish the same price for 
their products. Such administered prices always manage to be high enough to 
give exorbitant profits to everyone in the distribution system. Everyone profits 
except the consumer. 

There are Many more legal and technical objections to “fair trade” but these 
have been adequately covered by the Departments of Commerce, Justice, and 
Agriculture, and the Federal Trade Commission in reports they have submitted 
opposing “fair trade.” 

We have taken the consumer viewpoint in the objections we have made to 
“fair trade.” In closing, our summation is simple. Our stores are operated in 
the interest of consumer members. We are opposed to “fair trade” because it 
places unfair and unwarranted restriction on our ability to operate our stores 
for the benefit of the consumer. 

We strongly urge that your committee vote against S. 1083. 


WALLER & WALLER, 
ATTORNEYS AND Tax COUNSELORS, 
Chicago, Ill., June 22, 1959. 
Re 8.1083, commonly known as the national fair trade bill. 
Hon. Strom THURMOND, 
Chairman, Subcommittee of the Senate Interstate and Foreign Commerce Com- 
mittee, Senate Office Building, Washington, D.C. 

DEAR SENATOR: There are various points of significance that require serious 
thought before accurate conclusions can be made in regard to S. 1083. Hence 
the undersigned, general counsel of the National Association of Retail Drug- 
gists, submits the statement herewith for your consideration. 

In behalf of the Nation’s retail drugstore owners, their families, and em- 
ployees, at your subcommittee hearings on the measure, I had the privilege of 
filing as my testimony in support of the measure a 97-page statement, as well 
as make available for reference the 219-page statement of my testimony before 
a similar subcommittee when, last year, it heard testimony on S. 3850, a similar 
measure. At the recent hearings, the topics which seemingly concerned you 
most were reflected by your questions put to witnesses appearing before your 
subcommittee. These topics follow: 

(1) Effect of S. 1083 on State constitutions. 

(2) Effect of this measure on the several State supreme court decisions which 
weakened effective enforcement of the respective State fair trade acts. 

(3) That this measure may impair the exemption of retailers under the 
Federal Fair Labor Standards Act, and that it may encroach upon the princi- 
ple of “State rights.” 

(4) That this measure is unconstitutional. 

(5) That this measure contravenes the fundamental policy of the antitrust 
laws. 

(6) That this measure will be difficult to enforce. 


(7) That this measure will result in increased costs to consumers of trade- 
marked products. 


(8) How will this measure help small business. 

Answers in brief with references to detailed discussions concerning these 
contentions, in the order named, appear on pages attached hereto. 

If you find the material of substance and of probable interest to the other 
members of the committee, I respectfully request leave to incorporate this ma- 
terial as my supplemental statement for the record of the hearings on S. 1083. 

Respectfully yours, 
WALLER & WALLER, 
By HerRMAN S. WALLER. 


ANSWERS TO CONTENTIONS RAISED AT HEARINGS on S. 1083 BErorE A SuBcomM- 
MITTEE OF THE SENATE INTERSTATE AND FOREIGN COMMERCE, HELD JUNE 15-16, 
1959, By HERMAN S. WALLER, GENERAL COUNSEL TO THE NATIONAL ASSOCIATION 
OF RETAIL DRUGGISTS 


Contention No. 1: Effect of S. 1083 on State constitutions 


This measure does not clash with State constitutional provisions with respect 
to property rights evidenced by one’s good will in his trademark, or trade name. 
As a matter of fact the measure, as far as is possible implements the provisions 
of State constitutions, with respect to the universally recognized premise, that 
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a trademark or trade name constitutes one’s good will, and is a species of 
property which is a valuable contributing aid to business, sometimes the most 
valuable contributing asset of a producer or distributor of commodities. Also 
that distinctive trademarks, trade names, labels, and brands are legitimate 
aids to the creation and enlargement of such good will. This premise is a long 
established common law right codified by State statutes and embraced and 
supported by State constitutions. 

This measure merely restates the premise by Congress asserting, quoting 
from subsection 5, (B) that: “A proprietor is deemed to retain a proprietary 
interest in merchandise with respect to which he is a proprietor after he has 
sold it to distributors, by reason of his interest in stimulating demand for such 
merchandise through effective distribution to ultimate consumers and by reason 
of his further interest in the continuing protection of the good will associated 
with trademark, brand, or trade name identifying such merchandise.” 

And after recognizing the proprietor’s property rights in the trademark, as 
apart from the merchandise which he identifies, until it reaches the ultimate 
consumer through the various channels of distribution in interstate commerce, 
Congress proceeds to provide a remedy against assaults and injury to the pro- 
prietor’s rights by providing in subsection 6, that: “In the case of merchandise 
with respect to which a person is a proprietor, it shall be lawful for such a 
person to establish and control, by notice to his distributors, stipulated or 
minimum prices for such merchandise, if such merchandise is in commerce or 
is held for sale after shipment in commerce and is in free and open competition 
with merchandise of the same general class produced by others.” 

The above indicated legal principles are not new or novel. It is no longer 
doubted, nor requiring citations, that in this respect, a State legislature under 
its police power, and the Congress under its constitutional prerogative to 
regulate interstate commerce may enact legislation which will protect the 
good will in trademarks as well as other property rights in commerce, when 
such legislation is designed to accomplish that end. 

On this point the U.S. Supreme Court in the Old Dearborn Co. case (299 U.S. 
183) said: 

“Appellants own the commodity: They do not own the trademark or the good- 
will that the trademark symbolizes. And goodwill is property in a very real 
sense, injury to which, like injury to any other species of property, is a proper 
subject for legislation.” 

In another case, dealing with trademarks the U.S. Supreme Court said: 

“The property in trademarks and the right to their exclusive use rest on the 
laws of the States and like the great body of the rights of person and of 
property depend on them for security and protection.” 

Again in the Old Dearborn case with reference to section 2 of the State Fair 
Trade Acts which like in this measure provides a restriction upon the sale of a 
commodity the Court said: 

“In the second place, § 2 does not deal with the restriction upon the sale of 
the commodity quo commodity, but with that restriction because the com- 
modity is identified by the trademark, brand, or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposition 
of the commodity, but in a forbidden use of the trademark, brand, or name in 
accomplishing such disposition. The primary aim of the law is to protect, the 
property—namely, the good will—of the producer, which he still owns. The 
price restriction is adopted as an appropriate means to that perfectly legitimate 
end, and not as an end in itself.” 

Accordingly, legally and constitutionally this measure, as do the State Fair 
Trade Acts, which this measure embraces, articulates the essentials which 
sustain the democratic concept of government, namely, the sanctity of property 
and the protection of property rights, as well as encompassing the doctrines 
of contract, tort, and equity jurisprudence. We therefore stress again that 
S. 1083 does not militate with State constitutions, but instead complements 
them with respect to the recognition and protection of property rights only in- 
sofar as it can do under the Constitution with respect to the regulation and 
= of interstate commerce in the interest and welfare of the general 
public. 

For a more detailed discussion, and a list of citations in support of this 
premise see my testimony before the 1958 House hearings before the Interstate 
and Foreign Commerce Committee of the House on H.R. 10527 a similar 
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measure to S. 1083 as contained in the House report, 85th Congress, 2d session, 
entitled “Fair Trade, 1958,” pages 361 to 368, inclusive, entitled “‘The Concepts 
Involved.” And also at pages 399 to 402 inclusive of said report. 


Contention No. 2: Effect of this measure on the several State supreme court 
decisions which weakened the effective enforcement of the respective State 
Fair Trade Acts 


I submit that this measure will not affect these decisions for the following 
reasons : 

(a) These decisions do not condemn, nor strike down the concept of resale 
price maintenance as embodied in this measure, nor as expressed in the respec- 
tive State Fair Trade Acts. In each of the decisions involved the Court directs 
itself to the method of enforcement of the legislative expression which is uni- 
formly provided in the respective acts to the effect that this is an act to protect 
trademark owners. distributors, and the public against injurious and uneconomic 
practices in the distribution of articles of standard quality under a trademark, 
prand, or name. The courts have only stricken down the validity of the so- 
called nonsigner clause; that is the clause of the act which provides that a non- 
signer of an existing fair trade contract knowingly persists to violate the con- 
tract entered into pursuant to the act, making such continued violation “action- 
able at the suit of any person damaged thereby.” In States where such a deci- 
sion remains in effect, it left fair trade enforcement only against those who actu- 
ally signed a fair trade contract. It requires no extended arguments to realize 
that under such circumstances, effective enforcement was frustrated. because 
of the lack of an effective vehicle to restrict interference by a predatory price- 
cutter, who invariably and deliberately does not sign a contract. Nor was it left 
feasible to control the acquisition of the products involved by such person from 
using the unfair method to nullify the legislative expression and the established 
rights created and sanctioned by the statute and the court as reflected by the 
existing rights of the parties for the contract. 

To say the least these decisions are irreconcilable. In one breath the court 
recognizes the right of the proprietor in the goodwill of his trademark, and 
in another breath they fail to reconcile what the legislature recognized to be a 
fair and reasonable vehicle to enforce the protection of the right granted by the 
statute. Do not stop here, but, please continue with (b). 

(b) Another very important reason why this measure does not affect these 
decisions, is that they do not deal with the vehicle or method of enforcement, nor 
with the same subject matter, therefore, these decisions are not in parimateria 
with 8. 1083. The subject matter the measure deals with is trademarked prod- 
ucts traveling in interstate commerce, so that Congress and only Congress may 
regulate matters and rights involved in interstate commerce. These decisions 
dealt with State statutes which by law and in accordance with our form of gov- 
ernment had to limit its action to the interpretation of matters involving only 
intrasate commerce. So that as far as intrastate commerce is concerned these 
decisions wherever in effect will remain, until the respective State legislatures 
speak otherwise, in one form or another, in order to give effect to their will 
and intent. 

Incidentally, it was for this reason, namely that because the State laws and 
their interpretation affect only intrastate commerce, that Congress in order to 
accommodate the State acts, as far as they may relate to interstate commerce, 
on two separate occasions—The Miller-Tydings Act of 1936 amended the Sher- 
man Act, and again, the McGuire Act in 1952, which amended the Federal Trade 
Oommission Act, took action to corroborate and sanction the concept expressed 
by the 45 out of the 48 State legislatures with respect to the effective and prac- 
tical enforcement of the State acts in interstate commerce. 

With reference to the enforcement vehicle, this measure likewise differs from 
the statutory provision which the courts in these decisions had to consider. This 
measure provides for enforcement only after notice is given, which term is 
defined in the measure to mean “actual notice given by any method which may 
be established by legally admissible evidence,” contemplating as it does for a 
court to decide the equities of the parties and whether a cause of action exists 
to pursue further therewith. What could be a fairer, a more equitable and a 
more flexible enforcement provision against one who, knowingly, after actual 
notice given, persists in injuring, if not destroying one’s property rights in one’s 
goodwill, as is the case when one continues to deceptively juggle resale prices, 
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thereby cheapen the value of one’s trademark, by using it damagingly to others, 
for his own benefit and advantage. 

In this respect not particularly that the remedy provided in this measure ig 
limited only to qualified persons—that is proprietors—of qualified merchandise, 
and only when such merchandise is involved in interstate commerce or is held 
for sale after shipment in interstate commerce. 

(c) This measure, because of its national scope unlike a State act, and deci- 
sions of State courts which may interpret it, speaks only as Congress alone can 
speak when it involves interstate commerce. That is to prevent subterfuges 
to nullify its own policy with reference to the promotion of interstate commerce, 
as well as the policy of States which have similar legislation, as far as it may 
concern the possible unfair trade practices which experience has shown results 
when one, under the guise of being engaged in interstate commerce, located in a 
State having no Fair Trade Act continues to frustrate and nullify the intent 
and purpose of the people’s representatives in States which do have an effec. 
tive State Fair Trade Act, by permitting one to siphon off the business of a 
fair trade State to the injury and detriment of the people in such a State. Per. 
mitting such a situation to exist will provide and perpetuate citadels from which 
one may with immunity impugn and vitiate the will of the people as expressed 
by 45 out of the 48 States in the Union (now 46 out of 50) which have State 
Fair Trade Acts, as well as the expression of the Congress when it enacted the 
Miller-Tydings and the McGuire Acts. 

Incidentally, this condition which exists is one of the prime reasons why this 
measure is needed in order to give effect to the aim and purpose of Congress 
in its efforts to promote interstate commerce, as well as to protect the numerous 
States which have State Fair Trade Acts. 

Accordingly, I reiterate that this measure has no relation to the State court 
decisions in question, nor is this measure in pari-materia with the problems in- 
volved in those court decisions. 

The statements expressed above in brief and other pertinent facts and con- 
clusions with reference thereto are elaborated on in detail, with numerous court 
citations in support in my testimony before the 1959 House hearings before the 
Interstate and Foreign Commerce Committee of the House on H.R. 1253, a dupli- 
cate measure to S. 1083, as contained in the House report, 86th Congress, Ist 
session, entitled “Fair Trade, 1959,” commencing with the fifth paragraph at 
page 90, and continuing to the center of page 95. And with even greater detail 
in my testimony in 1958 hearings published in the House report entitled “Fair 
Trade, 1958,” at pages 380 to 386 inclusive, entitled, ““The Reason for the Enact- 
ment of This Measure, and What It Is Designed To Accomplish.” 


Contention No. 8: That this measure may impair the exemption of retailers under 
the Federal Fair Labor Standards Act, and that it may encroach upon the 
principle of State rights 

With respect to the first contention, at the hearings on June 15-16, before 
your committee, I have filed a supplemental statement, which I believe ade 
quately refutes its implications. I respectfully refer you to this material; 
however for your immediate convenience am attaching a mimeographed copy 
thereof for your perusal. I concluded that statement with the remark that— 
“the contention with respect to the retailer’s exemption is no sounder than the 
contention likewise sponsored and inspired by opponents to S. 1083 as reflected 
by the statements of some labor unions and consumer’s groups to the effect 
that the Federal Fair Trade Act is inimical to the interests of the consumer as 
a purchaser, and to the same consumer as a producer (that is worker) ; when 
as a matter of marketplace experience the opposite is a fact. That is that H.R. 
1253 and S. 1083 is in the interest of the consumer as a purchaser and as a 
producer. It is a fact that when fair selling practices in the distribution of 
identified merchandise prevail, mass production and its corollary mass distribu- 
tion follows as a matter of course, with the ultimate result of maximizing em- 
ployment at fair wages, as well as protecting the consumer of the products he 
produces against confusion, deception, diminution in quality, and the contrac- 
tion of the quantity of the merchandise produced by him, moving in interstate 
commerce.” 

With reference to the allegation that this measure may ®neroach upon the 
principle of State rights, I hasten to assert, that the contention, like the con- 
tention that this measure will jeopardize the retailer’s exemption under the 
Federal Fair Labor Standards Act, is unfounded and irreconcilable with ac 
cepted principles of statutory construction, as well as with the fundamentals of 
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civics as expressed in the interpretation of our State and Federal Constitutions. 

It is common knowledge that in our form of government and as provided 
in our Federal Constitution in which the preamble solemnly expresses that: 
“We, the people of the United States, in order to form a more perfect Union, 
establish justice, insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
our property, etc.” The States have relinquished certain rights in government 
to the Federal Government. One of these grants is the control and regulation 
of interstate commerce with foreign nations and among the several States. So 
that the regulation and promotion of matters involving interstate commerce is 
an exclusive constitutional prerogative of the Congress. S. 1083 is responsive 
to this precept and proceeds in that direction. It cannot in this respect and 
does not go further than to regulate matters involving interstate commerce. 
Limiting its application and enforcement only to products and matters involved 
in interstate commerce. It does without any relation or implicatipn as far as 
State rights are concerned, as provided and interpreted under the State and 
Federal Constitutions. How then can it be logically contended that this meas- 
ure in any way encroaches upon the principle of State rights. 

We submit that this contention, like many others, are inspired by the oppo- 
nents to this measure for the express purpose of alienating persons, in one 
segment or another, who, in their interest to help small business, would other- 
wise favor this measure completely. 

I, therefore, reiterate that there is no ground for the contention that this 
measure in any way affects the established principle of State rights under our 
Federal and State Constitutions. 


Contention No. 4: That this measure is probably unconstitutional 


While no one can predict what a court may do under given circumstances, 
however, this contention was thoroughly considered by the House Interstate 
and Foreign Commerce Committee. The Honorable Oren Harris, chairman of 
that committee, in his report of hearings on H.R. 1253 the companion measure 
to S. 1083 (Rept. 467, House of Representatives, 86th Cong., Ist sess.) at top 
of page 10, subject matter, “Allegation of Unconstitutionality,” after citing 
several decisions in support, among other things Mr. Harris said: 

“It is well settled, of course, that a statute is presumed by the courts to be 
constitutional ‘unless its repugnancy to the Constitution clearly appears’ (But- 
terfield v. Stranahan, 192 U.S. 470, 492 (1904) ). 

“This legislation will operate only with respect to merchandise which is sold, 
advertised for sale, or held for sale while in interstate commerce. It seems 
clear that its validity cannot successfully be attacked on the ground that the sub- 
ject matter it deals with does not have a sufficient concern with or relationship to 
interstate commerce. The comprehensive and plenary character of the Federal 
commerce power is too well established to require lengthy discussion.” 

I urge you to read the entire statement of Congressman Harris with respect 
to this contention; as well as my testimony on the subject matter in my testi- 
mony before the 1959 House hearings on H.R. 1253 a duplicate measure to S. 
1083 as contained in the House report, 86th Congress, Ist session, entitled “Fair 
Trade, 1959,” pages 71 to 76, inclusive, entitled “A Section by Section Analysis 
of the Measure; H.R. 1253 and S. 1083.” 


Contention No. 5: That this measure contravenes the fundamental policy of the 
antitrust laws 


I believe that my detailed discussion of this subject matter, appearing in my 
testimony at the 1958 House hearings before the Interstate and Foreign Com- 
merce Committee of the House on H.R. 10527, as contained in the House report, 
entitled “Fair Trade, 1958,’ pages 407 to top of page 418, which discusses the 
issues (a) that this measure contravenes the due process and equal protec- 
tion clauses of the State and Federal Constitutions, as well as (b) that this 
measure is inconsistent with the basic philosophy of the antitrust laws, ade- 
quately refutes this contention. 

In this material among other things I ask: What is the basic philisophy of 
the Sherman Act? Is it not primarily to suppress the formation and growth 
of trusts and monopolies which tend to restrain trade or commerce among the 
several States? Is not the sole and deliberate aim of the antitrust laws to 
foster and maintain the free flow of competition? Is it not also a fact that in 
order to have competition in any field of endeavor that there be active and 
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effective competitors operating in a market wherein prevails a workable full 
and vigorous competition? And accordingly in brief I contend that a measure 
which proscribes— 
False and misleading advertising claims ; 
Fraudulent and deceptive price comparisons ; 
Predatory price juggling of established resale prices; 
Loss-leader selling to bait customers ; 
The unrestricted and open disparagement of the character of one’s com- 
petitors ; 
Instigate and promote disastrous price wars; 
The unwarranted injury and frequently the complete destruction of one’s 
property rights; 
The promotion and concentration of the field of distribution to those with 
the greatest capital power; and 
The restriction of equal opportunities in the market all of which if per- 
mitted té exist unabated will inevitably stifle competition and the bene. 
fits thereof to the ultimate detriment of the general public welfare. 
I therefore submit, to the contrary, that this measure implements the anti- 
trust laws in the interest of free and fair competition with the ultimate result 
in the interest of the general public welfare. 


Contention No. 6: That this measure will be difficult to enforce 

The same assertion can and was made when the Sherman Anti-Trust Act 
was proposed. For that matter similar equal forecasts were made with refer- 
ence to enforcement of almost all State and Federal statutes, such as the fair 
labor standards, the food, drug, and cosmetic law, the child labor laws, the in- 
come tax laws, and even the slavery laws. There will be and there are em- 
bezzlers, even though there is a law against embezzlement. There are bur- 
glars, even though there is a law against burglary. Yes, there will be murderers, 
even though there is a law against murder. So there will also be fair trade vio- 
lators. As a matter of fact, experience has shown that certain fair trade vio- 
lators heralded for their contempt of the fair trade laws by full-page advertise- 
ments. Experience records the fact that when fair trade was effective, en- 
forcement was orderly and economical. With respect to enforcement of this 
measure it is important, probably to stress again, that this measure provides 
for industry self-enforcement, without placing a tax burden on any Federal 
agency. 

The proponents sincerely urge that the real issue in this measure is whether 
the business interests and practices of the few are to prevail over the welfare 
of the many. 

One witness at the hearings asserted that General Electric, in 1 year spent 
over a million dollars to enforce fair trade violations under the State laws. 
This may be so, and only goes to fortify the proponents additional claim and 
another reason that this measure is needed in order to effectuate central and 
effective enforcement on a national level, rather than to resort to 45 different 
State jurisdictions in which fair trade enforcement is permissible. 

It is significant to note here that under this measure enforcement of its pro- 
vision is accomplished by a private civil suit, instigated by the aggrieved party, in 
a court of law or equity under established rules and regulations of procedure in 
such cases made and provided. Unlike Government agency enforcement pro- 
cedures under this measure there is no snooping of records, or practices, or 
matters unrelated and not germane to the issues involved. 


Contention No. 7: That this measure will result in increased prices to consumers 
of trademarked products 

I contend that this measure will help to reduce and stabilize resale prices of 
trademarked products and for these reasons: 

(a) In an economy geared to mass production and its corollary mass distri- 
bution, in order to accomplish both most effectively, the producer must offer 
the consumer a quality product at a commensurately competitive price in order 
to maintain the mass demand for the product, and the continued favorable ac- 
ceptance by the ultimate consumer. In such a market a producer is vitally 
and even selfishly interested in whether the resale price he establishes will be 
acceptable to the consumer; will it meet competitively the price of other similar 
products, branded or otherwise. In other words will the quality, price, and 
method of distribution tend to increase the demand, and, finally, so as not to 
be swelled up by competition. As Justice Brandeis, as far back as 1913, in 
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this respect observed, when he said: “The manufacturer establishes his price 
at his own peril; the peril that if he sets it too high, either the consumer will not 
buy and will turn to alternative goods; but if the public nevertheless buys, then 
the profits of that operation will attract and invite more competitors for that 
manufacurer.” 

(b) Another vital reason why this measure will help reduce and stabilize 
resale prices of identified merchandise is a fact heralded by opponents, namely, 
that this measure promotes private brands distribution. If it did no more 
than that the measure should be enacted into law because, with increased com- 
petition between branded as well as nonbranded products with highly adver- 
tised trademarked products, the producer of the latter in order to meet price 
competition will strive to reduce his resale prices to the consumer in an effort 
to maintain a continued consumer acceptance for his products. Marketplace 
experience attests to the fact that the consumer is price boss. She and she 
alone determines whether any price is right by the simple process of buying or 
refusing to buy a particular brand at a price she feels is right. 

So-called private brands, as well as unbranded merchandise, all compete 
with the highly advertised trademarked products for consumer acceptance. 
Private brands as well as unadvertised brands are equally available to large 
and small distributors to be used by them to feature and in order to make 
available to the consumer a wide choice of competitive articles, as well as com- 
pete with highly advertised trademarked products. This situation was articu- 
lately brought out by the opponent to this measure, supposedly as a feature 
against it. When in fact and in act, it is a strong point in support of the 
measure, for the simple reason that it promotes competition of products with its 
ultimate result of reducing and stabilizing resale prices to the consumer. 

For a detailed discussion of this premise see my testimony at the 1958 
House hearings, before the Interstate and Foreign Commerce Committee of 
the House on H.R. 10527 as contained in the House report, entitled ‘““Fair Trade, 
1958,” 85th Congress, 2d session, pages 422, entitled (E) to end of page 424; 
and my testimony before House hearings of the Interstate and Foreign Com- 
merce Committee of the House as contained in House report entitled “Fair 
Trade, 1959,” 86th Congress, Ist session, in which I discuss with unbiased 
support, the subject entitled, ‘The Consumer’s Concern in Resale-Price Mainte- 
nance of Branded Merchandise.” 


Contention No. 8: How will this measure help small business, particularly small 
independent retailers? 


Unlike the inaccurate and disparaging remark one opposing witness made, 
when asked, how will this measure help small business, his reply was “by raising 
resale prices.” This is as far from the truth as day is from night. The retailer, 
particularly the independent small retailer, is not concerned with whether the 
resale prices of a product or products is high or low, he is primarily concerned 
with his ability to serve his community with the distribution of products at 
legitimate resale prices. A price based upon average cost of doing business in 
an efficient manner. He is even more concerned with his inability to meet 
resale prices used fraudulently and deceptively, in the distribution of highly 
advertised trademarked products by a predatory price cutter, supported by 
a large capital concentration, in order to bait customers away from his 
establishment. 

That this measure will not in fact tend to increase resale prices of identified 
merchandise to consumers has already been amply shown in a previous 
paragraph, 

The aim and purpose of S. 1083 is concisely and impressively related by the 
Honorable Congressman Oren Harris, chairman of the House of Representa- 
tives Interstate and Foreign Commerce Committee when in his committee 
report of the majority (Rept. 467, House of Representatives, 86th Cong., 1st 
sess.), accompanying H.R. 1253, a bill similar to S. 1083, quoting from said 
report, dealing with the purpose of H.R. 1253, Congressman Harris at top of 
page 2 said: 

“The primary purpose of the reported bill is to enact a Federal fair trade 
law and thereby to protect the small, independent businessman from the on- 
slaught of unrestrained cutthroat competition and retaliatory price cutting of 
the large chainstores, department stores, mail-order houses, and discount houses 
which have been flourishing as a result of the breakdown of State resale price 
maintenance Jaws commonly known as fair trade laws. 
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“Another purpose is to recognize and aid in protecting the legitimate interest 
the proprietor of a trademark, brand, or trade name has in stimulating public 
demand for his identified merchandise through effective distribution. Thus, the 
bill provides that such a proprietor, when his merchandise is in free and 
open competition with articles of the same general class produced by others, 
is deemed to retain a proprietary interest in his identified merchandise, after 
he has sold it to distributors, by reason of his interest in the continuing protec- 
tion of the goodwill associated with the trademark, brand, or trade name 
identifying such merchandise. 

“This bill will accomplish this purpose by providing a remedy to prevent 
injury and probable destruction to property and property rights occasioned by 
the unfair, deceptive, and unauthorized use of the proprietor’s goodwill rep- 
resented by his trademark, brand, or trade name attached to merchandise in 
interstate commerce. 

“The bill seeks to reaffirm and embrace on the Federal level the concept of 
resale price maintenance enacted by 45 of the 49 States* which laws declare 
it to be in the public interest to protect trademark owners, distributors, and 
the public against injurious and uneconomic practices in the distribution of 
merchandise under a distinguishing trademark, brand, or trade name.” 

Senator, some opponents to this measure, at the hearings, vociferously in- 
sisted that they desire to help small business, yet, without offering any substi- 
tute remedy exaggeratedly allege that “this bill will hurt small business”; that 
“it is not in the interest of the American farmer, nor is it in the interest of 
the wage earner.” Mind you, each of these unsubstantiated allegations are 
made by persons who are not engaged in small business, who daily must meet 
the ruthless and unrestrained competition of the giant, interstate, multiple- 
unit operators, who are supported by concentrated capital power; nor are they 
engaged in agriculture; nor are they engaged in the production of products, 
earning wages with which to purchase, at reasonable prices, the very products 
such wage earners produce for distribution. 

It is also strange that these opponents, in support of their allegations, piously 
parade cursory surveys and newspaper advertisements which herald the fraudu- 
lent and deceptive price comparisons of cheaper prices and larger giveaway 
gimmicks, each trying to outdo the other, in order to bait consumers to their 
respective establishinents, not in the interest of the consumer, but rather to 
confuse them the more, and by “hook or crook” try to sell them articles of 
probably inferior quality, but at a greater margin of profit. It is this nefarious 
practice, that hurts the small businessman, particularly the small independent 
retailer. It is this type of cutthroat competition that this measure seeks to 
proscribe. It is this practice which the proponents assert, and the opponents 
accentuate and corroborate that is detrimental to small business, said to be 
the backbone of our free enterprise economy. 

This insidious practice became so serious that last year the Federal Trade 
Commission became sufficiently alarmed to assign a staff to investigate the 
prevailing practice of deceptive pricing in the distribution of standard quality 
products. In this respect, I have before me a Federal Trade Commission release, 
dated only June 8, 1959 entitled “A Progress Report of the FTC Guides 
Against Deceptive Pricing,’ delivered by Mr. Earl W. Kintner, General Coun- 
sel for the Commission, before the 45th Annual Conference of Better Business 
Bureaus, This report highlights the problem of deceptive pricing in the market- 
place and unintentionally emphasizes the need for the enactment of S. 1083. 

Senator, the matters complained of by the supporters of S. 1083 concerning 
these unfair trade practices, and the plight of small business can no longer 
be ignored. Experience with fair trade over a period of 25 years and the 
realities in the marketplace in areas where fair trade collapsed for one reason 
or another, speaks with facts and not conjectures, facts supported with posi- 
tive evidence demonstrated by bankruptcy signs on doors of formerly flourish- 
ing business establishments; empty stores in neighborhoods and an expanding 
destruction of small business which is trying to fight for existence against the 
pernicious practice which can no longer go unheeded. 

It is submitted that the enactment of S. 1083 will support and more ade- 
quately articulate the purpose of the Federal Trade Commission Act in which 
from its inception it is provided that “unfair methods of competition in com- 





1The only States which have not enacted fair trade laws are Alaska, Missouri, Texas, 
and Vermont. ‘The District of Columbia does not have a fair trade law but Hawalii does 
have such a law. 
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merce, and unfair or desceptive acts or practices in commerce, are hereby de- 
elared unlawful.” 

This measure will help small business, more particularly small independent 
retailers, by establishing and maintaining a marketplace in a free enterprise 
economy wherein prevail equal opportunities; fair, honest, and workable 
competitive practices; a progressive promotion of mass distribution of identi- 
fied merchandise; and a means of protecting one’s property rights evidenced 
by one’s good will in his trademark, brand, or trade name. The measure will 
accomplish this purpose by providing a remedy which is enforcible by the re- 
spective industries involved, between private litigants, through civil suits, in 
established courts under accepted and recognized rules of legal and equitable 
procedures. 

This measure, we submit, is skillfully drawn, in an effort to embrace every 
situation supported by over 25 years of experience and realities with the opera- 
tion of fair trade in the marketplace. It is economically sound and socially 
desirable. 

Senator, I recognize that there is an honest difference of opinion on the subject 
of fair trade, and as a lawyer, I sincerely respect the opposition; however, 1 
unqualifiedly condemn the means and the material used by the opposition to 
support its position, It is for this reason that I am prompted to respectfully 
submit this supplemental statement. 


STATEMENT RE CONTENTION THAT H.R. 1253 IN THE HOUSE AND S. 1083, A 
SIMILAR MEASURE IN THE SENATE, MORE COMMONLY KNOWN AS THE FEDERAL 
Farr TRADE BILL, WILL BY ITS PROVISIONS AFFECT THE RETAILERS EXEMPTIONS 
OF THE FEDERAL FAtTR LABOR STANDARDS AcT, BY HERMAN S. WALLER, GENERAL 
COUNSEL TO THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


The Fair Labor Standards Act of 1938, in sections 6 and 7 thereof, provide 
that every employer shall pay to each of his employees, when engaged in com- 
merce, wages at the rate of not less than $1 an hour, for a working week of 
40 hours, and thereafter at the rate of not less than 1% times the regular 
rate. 

Of the 15 exemptions provided in the Fair Labor Standards Act, 2 relate to 
retailing : 

Exemption No. 2 provides that the act shall not apply to: “Any employee 
employed by any retail or service establishment, more than 50 percent of which 
establishment’s annual dollar volume of sales of goods or services is made 
within the State in which the establishment is located. A retail or service 
establishment shall mean an establishment 75 percent of whose annual dollar 
volume of sales of goods or services (or both) is not for resale and is recog- 
nized as a retail sales or services establishment in the particular industry.” 

Exemption No..138 provides that the act shall not apply to: “Any employee 
or proprietor in a retail or service establishment as defined in exemption (2), 
with respect to whom the provisions of sections 6 and 7 would not otherwise 
apply, is engaged in handling telegraphic messages for the public under an 
agency or contract arrangement with a telegraph company where the telegraph 
messages revenue of such agency does not exceed $500 a month.” 

The exemption with respect to retailing is a clear and definite expression of 
the Congress with respect to the activity of a retailer whose annual: dollar 
volume of sales is more than 50 percent within the State in which he is located. 
The criterion of his exemption is clearly based upon the volume of sales of 
goods—any kind of goods—manufactured in intrastate or interstate commerce. 

This exemption was provided by Congress to accommodate a specific economic 
situation with respect to the varied retailing conditions existing in the several 
States and territories. 

This exemption was recognized judicially by the U.S. Supreme Court in the 
case of Phillips Co. v. Walling, 324 U.S. 490 (1945), when it interpreted the 
exemption as it applies to a retailer. The Court recognized the exemption as 
expressed by Congress but held that it does not apply to warehouse and central 
office employees of an interstate retail chainstore system. That is in the words 
of the court. 

“That the warehouse and central office of petitioners’ chainstore system can- 
not properly be considered a retail establishment within the meaning of the 
exemption of retailers.” [Emphasis supplied.] 
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It is significant to note here, that interpretation of the application of the 
exemption of a retailer under the Fair Labor Standards Act is conditioned upon 
the volume of his sales in interstate commerce, and whether or not his activity 
in the sale of goods or services is that of a retailer so recognized by the par- 
ticular industry. 

Based upon accepted principles of statutory construction suggested by Suth. 
erland’s, and supported by numerous court decisions, an exception in a statute 
expressed with reasonable clarity is a clear indication of legislative intent, and 
in the absence of any express repeal or amendment the provision enacted is to 
be given force and effect to carry out the intent and purpose of the legislature, 

In other words the retailer’s exemption in the Fair Labor Standards Act may 
only be voided or affected in any manner by an express repeal or by a judicial 
decree that its intent and purpose as expressed is unconstitutional. It cannot 
be voided by mere assertions or by statutory implications. In this respect 
Sutherland’s suggests that, “It is not permissible to speculate on legislative 
intent in construing a statute.” Also that: “Generally no intent may be imputed 
to legislature in the enactment of a statute other than such which is expressed 
on the face of the statute within itself,” 

A statute will not be extended to include situations by implication when the 
language of the statute is specific and not subject to reasonable doubt. Cases 
supporting this view are: Moresville Cotton Mills v. N.L.R.B., 97 F. 2d 959; 
U.S. v. Rice, 327 U.S. 742; Warner v Divorsky, 194 F. 2d 277; Welsh v. Dillner 
Transportation, 91 F. Supp. 685. 

Let us now briefly consider the effect of 8. 1083 and H.R, 1258 as far as it may 
relate to the exemption of certain retailers from the application of the Fair 
Labor Standards Act. 

First consider the purpose of the act which is primarily to promote the dis- 
tribution in commerce of identified merchandise. How is that done? By 
providing in section 6 that a proprietor of such identified merchandise (propri- 
etor specially defined) may establish and control the resale price of his mer- 
chandise if such merchandise is in commerce or is held for sale after shipment 
in commerce, ete. In other words to regulate commerce Congress seeks to make 
the regulation effective by providing coverage of what is done with the mer. 
chandise after shipment in commerce. So far not even a remote reference ig 
made to the exemption of retailers under the Fair Labor Standards Act. The 
phrase “or is held for sale after shipment in commerce”’—does not change the 
eharacter of the retailer—that is, he is still a retailer within the purview of the 
exemption. Nor does this phrase change his annual dollar volume of sales of 
goods within the State. Nor does Congress express any intention of nullifying 
its clearly expressed provision with reference to the exemption; nor does S. 1088 
contain any words from which one may reasonably impute such intention by 
Congress. Nowhere in the bill does it assert that a retailer is held to be engaged 
in interstate commerce. It is the proprietor (the trademark owner) who must be 
engaged in interstate commerce in order to come within the purview of the act. §. 
1083 deals primarily with the protection of the property rights represented by the 
trademark as far as it relates to the handling of his identified merchandise until 
it reaches the consumer. It is only incidentally that the retailer is benefited 
from this measure by providing fair practices with reference to the resale price. 
S. 1083 makes no direct or indirect mention with respect to the status of the 
retailer, except provide a prohibition upon him from interfering with the 
orderly and fair marketing of goods in interstate commerce. 

It seems to me that it would take the wildest stretch of imagination to 
correlate and support the contention that this act will in any way affect the 
retailer’s exemption in the Fair Labor Standards Act. 

The only mention with respect to the retailer as it relates to interstate com- 
merce is contained in Congressman Hemphill’s amendment in House committee 
deliberations, which reads as follows: 

“Nothing contained in this act shall be construed as meaning that a retail 
distributor is engaged in interstate commerce, or in any activity affecting or 
related to interstate commerce, except for purposes of the operation of this 
section and the amendments made by section (2) of this act.” 

Certainly this mention with respect to the retailer’s activity does not change 
the status of the retailer, nor does it change the prescribed dollar sales volume 
as is provided in the exemption of the Fair Labor Standards Act. If anything, 
it highlights the exemption probably even more emphatically. 
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In this connection it is significant to note the comments in Sutherland’s Statu- 
tory Constructions, chapter 52, volume 2, page 529, dealing with the construction 
of statutes in pari-materia—that is, statutes relating to the same subject matter. 
While I fail to see the pari-materia of S. 1083 with the Fair Labor Standards 
Act, I assume, however, for argument sake, that there is a relationship between 
the statutes. It is nevertheless an accepted rule of statutory construction that, 
“prior statutes relating to the same subject matter are to be compared with the 
new provisions; and if possible by reasonable construction, both are to be so 
construed that effect is given to every provision of each.” Also, that, “The prin- 
ciple that statutes in pari-materia should be construed together is merely an 
extension of the principle that all parts of a statute should be construed together, 
and its corollary that an amendment (or a new statute) and the unchanged por- 
tion of the original act (the old statute) should be construed together.” 

Asa matter of fact it has been held that even when the intent of the legislature 
in a statute is found to be ambiguous (which is not a fact in our situation), the 
intent may be gathered from statutes relating to the same subject matter. Nu- 
merous cases assert the principle that in the absence of any express repeal or 
amendment, the new provision or statute was enacted in accord with the legis- 
lative policy embodied in those prior statutes (Sanford v. Comm. of Internal 
Revenue, 308 U.S. 39; Layne-Western Co. v. Buchanan, 82 Fed. 2d 348; U.S. v. 
Morgan, 118 F. Supp. 621 (1953); Day v. N. A. Rayon Corp., 140 F. Supp. 490 
(1956) ; Morrisey v. Crabtree, 143 F. Supp. 105 (1956) ). 

From every angle or approach it is apparent then that this contention is un- 
sound and unfounded. 

It is urged by opponents in an effort to enlist small retailers and their friends 
in Congress to oppose enactment of H.R. 1253 and S. 1083 on this ground. 

The contention with respect to the retailer’s exemption is no sounder than the 
contention likewise sponsored and inspired by opponents to S. 1083 as reflected 
by the statements of some labor unions and consumer’s groups to the effect that 
the Federal Fair Trade Act is inimical to the interests of the consumer as a pur- 
chaser, and to the same consumer as a producer (that is worker); when as a 
matter of marketplace experience the opposite is a fact. That is that H.R. 1253 
and S. 1083 is in the interest of the consumer as a purchaser and as a producer. 
It is a fact that when fair selling practices in the distribution of identified mer- 
echandise prevail, mass production and its corollary mass distribution follows as 
a matter of course, with the ultimate result of maximizing employment at fair 
wages, as Well as protecting the consumer of the products he produces against 
confusion, deception, diminution in quality, and the contraction of the quantity 
of the merchandise produced by him, moving in interstate commerce. 


STATEMENT OF CLARE E. GRIFFIN, PROFESSOR OF BUSINESS ECONOMICS, 
UNIVERSITY OF MICHIGAN 


I am glad to avail myself of this opportunity to present my views on these bills. 
I shall be speaking as an economist, not as a representative of any special busi- 
hess group. As a university professor of economics I conceive my proper inter- 
est to be the economic well-being of the country as a whole which in the last 
analysis means the economic well-being of the consumers. But since my teach- 
ing and study of economics has been largely in a school of business administration 
Iam naturally concerned with the effect of Government policies and legislation 
on the business community as a whole. There is, I think, no conflict in these two 
for especially in our country the well-being of the consumers rests very largely 
upon the effective functioning of a freely competitive business system. I shall, 
therefore, in my comments stress the effect, as I see it, of this type of legislation 
upon the businessmen of the country as well as on the interests of consumers. 

I feel confident that the general economists as distinguished from those em- 
ployed by special or business groups would agree with me in disapproving of the 
general principle of resale price maintenance. I have not made a survey on this 
point but I am familiar with the writings and other expressed views of the econo- 
mists of the country and my judgment of the prevailing views are based upon 
that acquaintance. 

I. It is quite natural that professional economists should take this unfavor- 
able view of resale price maintenance because it is our belief that the effective- 
hess of our system rests upon freedom of competition, or putting it more broadly, 
upon economic freedom. Economic freedom consists of freedom of consumers 
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to buy where they wish and to have the maximum of alternatives between which 
they can make their choices. It also implies freedom of businessmen to conduct 
their affairs in their own way as long as their actions do not constitute fraud, re- 
striction of competition, or monopolizing a line of trade. 

The basic objection, therefore, to the general principle of resale price main- 
tenance is that it constitutes a restraint of trade. That means a restraint upon 
the freedom of independent businessmen to offer their goods for sale on any 
basis or price that may seem desirable to them. Indeed, if this principle did not 
involve restraint of trade there would be no necessity of special legislation con- 
cerning it. The basic requirement of our free enterprise system is free compe- 
tition and this principle is given legal expression in the antitrust acts, partie. 
ularly the Sherman Act. If one of these bills before your committee is passed 
it would, I believe, constitute a serious exception to the basic principles of 
the Sherman Act. Indeed I would agree with a number of lawyers in describing 
it as an emasculation of the law. 

This was the view of leading experts in antitrust laws as well as in economics 
as presented in the report of the Attorney General’s Committee To Study the 
Antitrust Laws which was made after 2 vears of study in 1955. This Committee 
of 60 members included some 53 distinguished members of the bar who were spe- 
cialists in antitrust law. The remaining members were economists who had 
devoted special attention to the problem of competition and monopoly. The 
preponderant consensus of the group was against this type of legislation and this 
view was reflected in a recommendation for congressional repeal both of the 
Miller-Tydings amendment to the Sherman Act and the Maguire amendment to 
the Federal Trade Commission Act. The Committee report recognized that there 
are certain evils in this area and especially mentions the alleged practice of 
loss-leader pricing. It felt, however, that these evils when they existed could 
be dealt with either under present antitrust laws or possibly under special legis- 
lation directed at specific evils rather than at free competitive pricing by retail- 
ers. After considering all these problems the report concludes that “on balance, 
we regard the Federal statutory exemption of ‘fair trade’ pricing as an un- 
warranted compromise of the basic tenets of national antitrust policy.”* With 
these views I am in complete accord. 

II. The general principle of competition as the normal regulator of economic 
affairs in this country is recognized in the bills now before your committee, at 
least by indirection. This is shown in the requirement that a seller to avail 
himself of the privilege of fixing resale prices must himself be in competition 
with others in his own economic level and that, in general, prices cannot be 
set for others on the same competitive level. In most cases this presumably 
means that the one gaining this privilege is a manufacturer or wholesaler and 
to qualify he must be in competition with other manufacturers or wholesalers. 
This in itself seems to me to be eminently sound although it might be noted in 
passing that the ability of each of two manufacturers to specify the resale 
prices on his products facilitates and possibly invites collusion between these 
two sellers on the prices that they will specify. This means that if you limit 
competition at one level that tends to facilitate limitations upon competition at 
other levels as well. However, the bills surely do not legalize this kind of thing. 

But if it is desirable to maintain price competition between manufacturers at 
their level it is difficult to see why it is not equally desirable to preserve price 
competition between the distributors of these products. The fact is that for 
many products the price to the consumer is fully as much influenced by the 
competition of distributors as it is by the competition of the manufacturers 
themselves. It is not uncommon for some 50 percent of the consumers’ dollar 
to be accounted for by the margins of wholesalers and retailers. I am not im- 
plying that margins of this magnitude are too high. No one can properly gen- 
eralize on that. For that very reason it seems best to leave the determination of 
that margin to free competitive forces. But at any rate, what these bills do is 
to attempt to maintain competition as to 50 percent of the economic activity 
involved in getting the goods to the consumer and to authorize the elimination 
of price competition on the other 50 percent. This, it seems, is a serious inroad 
upon the competitive field. 

When I assert that this bill legalizes a substantial degree of restraint of 
trade I am in effect saying that it reduces freedom. Whose freedom is re 
stricted? First, the consumers’ freedom to choose between different offers of 





1 Report of the a General’s National Committee To Study the Antitrust Laws, 
Mar, 31, 1955, p. 154 
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price and service offered by alternative sellers. Freedom really consists of 
having a reasonable number of alternatives between which one can choose. ‘The 
other important freedom that is reduced is the freedom of a businessman to 
compete on any feature that may appeal to the consumer. The businessman of 
the United States, and among these quite prominently the retailers of the 
United States, have been and still are vociferous in their denunciation of Gov- 
ernment price fixing and of most proposals for Government to infringe upon 
their freedom of action. I strongly sympathize with their position and have 
on many occasions supported them. But I also tell my businessmen friends 
that if they are going to keep reasonably free from Government regulation or 
“interference” as they would call it, they must accept the discipline which free 
competition places upon them, even in those cases where it may hurt. As the 
late Professor Henry Simons, of the University of Chicago, who was one of the 
most stanch defenders of a free enterprise system whom I have known, once 
said, “People who are not willing to submit to the discipline of competition 
will sooner or later find themselves submitting to the discipline of govern- 
ment authority.”’ I believe that the businessmen of the country, and especially 
the small businessmen, should recognize that on this matter they cannot work 
both sides of the street. They cannot in the long run demand their freedom to 
conduct their affairs in their own way and at the same time ask the Govern- 
ment for the special privilege of preventing others from charging what prices 
they will for goods they have bought and paid for. 

Specifically, in connection with recent bills legalizing resale price maihtenance 
I have heard discussions to the effect that if a manufacturer is to be given the 
right to specify the prices at which his product shall be resold then some gov- 
ernmental body, perhaps the Federal Trade Commission, should have the power 
to review the reasonableness of those prices. It is only a short step from re- 
view and the holding of hearings on proposed prices to actual Government price 
fixing or at least to the Government exercise of veto over price decisions. 

If we were to apply economic principles rigorously we would have to say that 
if one method of distribution can deliver goods at a lower price than any other, 
then it should, in the interest of economic progress and the welfare of the con- 
sumers, displace the other methods. If the economy affected is great enough 
and if the great mass of consumers prefer the new method, that extreme result 
would indeed be justified. However, as a practical matter, my endorsement 
of unrestricted competition in retailing does not, in fact, lead us that far. The 
reason is that when a retailer offers goods for sale the proposed price is not 
the only determining factor, nor should it be. The retailer is not only sup- 
plying the physical product at an announced price, he is also supplying a number 
of ancillary services. One dealer may offer superior location, pleasant and 
perhaps luxurious surroundings, credit, delivery service, and in some cases 
after-sales service. All of this, plus the product itselfis offered at a certain 
price. Another retailer prefers to offer the product itself with the very mini- 
mum of these services and his price may be and probably should be lower be- 
cause he is actually offering less. 

Decade by decade and if not year by year the American people are generally 
becoming more prosperous. A popular current book describes ours as the “af- 
fluent society.””. Most people today, I believe, prefer a reasonable mixture of con- 
venience and services along with the product itself, and I expect that they will 
lean more and more in that direction in the future as they become more pros- 
perous. For these reasons I believe that there is little prospect that the ‘‘bare 
minimum service” stores whose only appeal is price will drive the service stores 
out of existence. Indeed, my study of basic trends leads me to expect that the 
bare, stripped down deal at lowest possible price will make less and less of an 
appeal in the future. This is admittedly a forecast that can’t be proved. It is 
based on observation of some other countries where people are generally poor. 
Some economists and sociologists deplore the tendency to what they call costly 
frills. I believe this is neither to be deplored or praised. The consumer should 
be free to demand the best of service or the minimum of it. My point is that 
TI suspect many of them are going to demand a considerable amount of service 
and this prospect provides a basis for optimism for the service retailers as a 
class. Not for all of them, to be sure, for there will be and should be the real 
test of competition which is bound to hurt and maybe eliminate some but “that 
is life” in a progressive society. 

My own personal practice is to buy at those stores that do give these services, 
but I think it is desirable that we should have other stores that do not do so. 
For this I have two major reasons. In the first place, even though my own 
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preference may usually be for one type of store, I value the opportunity of 
patronizing another type if I wish to do so. This is a matter of my freedom of 
choice as a consumer. Moreover, it is quite possible that this freedom of 
choice which I may exercise helps to keep my “regular” dealer on his toes. The 
second reason I like this situation is that some of my fellow citizens may prefer 
to accept the rather skimpy services for the sake of the lowest price. If they 
prefer, or perhaps because of economic pressure have to take this choice I would 
surely defend their right to do so. In short, there are just as many differences 
in retailing as there are in products themselves, and the variety of offerings is 
fully as divisible in the one area as in the other. 

III. The cause of resale price maintenance is frequently argued on the ground 
that it is a protection to the small retailer. Although this may be a well in- 
tentioned argument I believe it is unsound. In the first place the practice of 
selling at the lowest possible price even at the expense of services is one which 
can be and is followed by small retailers as well as large ones. Indeed, the so- 
called discount house, which seems to be a conspicuous target for this type of 
legislation, is very often itself small business and those that may be fairly large 
today often started a few years ago as a small business. They thus have realized 
the ambition of most small businessmen to become bigger businessmen. _Inci- 
dentally, as they become bigger business concerns they tend to place less em- 
phasis on low price and more upon salesmanship and Services. 

This is another reason why I think we do not need to worry too much about 
this typé of retailer eliminating the service stores. The fact is that as they grow 
up they tend to become service stores themselves. The history of retailing in 
the United States over the last hundred years offers a number of illustrations of 
this tendency. The department stores, the mail order houses, the chain stores, 
and the super markets all got their start in this way and were condemned in 
their early days as “price cutters.” All of these in varying degrees have now 
come to make their appeal on other than a pure price basis. This leaves a 
vacuum, so to speak, at the low price level which is, for the time being, occupied 
by the discount house. Instead of these being regarded as a threat to the future 
existence of small dealers, I should regard them as a way in which some small 
businessmen get started and perhaps ultimately become bigger businessmen. It 
is desirable, I think, that the orthodox methods of retailing should always be 
under a challenge. The response to this challenge will in most cases result in 
improvement in retailing and to progress in reducing the cost of getting goods 
from producers to consumers. 

A third reason that I think such legislation is not really in the long run a 
help to small businessmen generally is this; the small retailer must in many 
lines rely largely upon the sales of nationally known brands in which a large 
part of the selling effort. has been done by the manufacturer. If now these na- 
tional brands are priced at a level which will be entirely satisfactory to all small 
retailers this will constitute an opportunity and an open invitation to large 
retailers, such as the mail order houses and some of the large department 
stores, to offer products at lower prices under their own brands. In the long-run 
I believe that the nationally known brands would be hurt by the practice of 
maintaining a standard retail price and along with them would be hurt the 
small retailers who depend so heavily upon the sale of this kind of merchandise. 

A fourth reason for thinking that the small retailer would not be helped is a 
more basic one. If a small retailer or any group of them is having trouble 
making money in any community I think it is frequently because there are too 
many retail outlets of that kind in that community so that volume per store is 
low. If we look for the reason for this, it must be remembered that in retail- 
ing entry of new businesses is very easy. As a result of this easy increase in 
number of stores the customary profit rate is low if considered in relation to the 
risks of failure. If now you try to improve this profit rate by a law which 
enables manufacturers to establish a larger retail margin so that almost any 
retailer with just ordinary care and efficiency can make a living you are simply 
going to encourage more people to go into these lines. With this increased num- 
ber of retailers you are surely going to have increased competition in one form 
or another. The first effect is to reduce the average volume per store. Also the 
increased competition may well show itself in the unwise extension of credits with 
corresponding increase in bad debts or in uneconomical extension of services of 
various kinds. The cost of these things together with the low volume per store 
can be just as ruinous as price competition itself. 
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If this kind of competitive pressure increases I can well image the retailers 
in certain lines coming back to you gentlemen of Congress or to their State or 
municipal governments asking for a restriction upon the entrance to the field in 
the form of a required certificate of convenience and necessity. This kind of 
legal restriction upon freedom of entry does in fact exist in a number of coun- 
tries, especially some of those of Western Europe and it could happen here. 
Whether this happens or not, any effort to ease competitive pressure of one form 
(in this case price) will, I am convinced, mean increased pressure in some other 
form as long as We maintain, as I think we must, freedom of entry. 

The small businessmen of the country can rightfully demand an enforcement 
of the laws against discrimination and against any practices which the courts 
may determine constitutes unlawful restraint of trade or which constitutes 
monopolizing or seeking to monopolize a line of trade. These are already 
prohibited by the law of the land. When they seek to go farther and to estab- 
lish a standard price to be fixed by their pressure upon manufacturers, I believe 
that they are doing themselves a disservice, quite regardless of the bad effects 
which this measure would have upon the consumers. 

IV. There has been much discussion of the effect of such a law upon the 
average level of retail prices. In general, I believe that studies on this ques- 
tion have indicated that average prices would be raised. This would seem 
likely for the proposed law aims at the setting of minimum prices rather than 
maximum prices. However, the point I would stress is not related to average 
prices. An individual consumer does not pay average prices; he pays a par- 
ticular price for a particular product and service and whether or not in fact 
the average prices of a fair traded product are higher than they otherwise 
would have been is quite irrelevant. The fact is that the customer who wishes 
to go out of his way to buy at the lowest possible price would, under this law, 
and as to the products effected by it, be denied this opportunity. This is a clear 
violation of his freedom of choice, a freedom which should be protected even 
though 90 percent of the customers may not care to avail themselves of it. 

Vy. Another reason I object to this type of legislation is that a considerable 
amount of subterfuge is involved. It is not surprising that this should be true, 
because a bare faced request by a group of competitors that they should be 
allowed to fix their prices at a level agreeable to them by an agreement between 
them would quite obviously have little chance of general approval in a country 
that believes in the desirability of maintaining competition. But if retailers 
despair of getting approval for fixing their prices by collusion it has surely 
occurred to them that substantially the same result can be attained by getting 
a manufacturer to specify the price for them. Indeed this will be even better 
because it might have been difficult to get all the retailers to agree to a single 
price, whereas under the so-called fair trade law even these recalcitrant retailers 
can be forced into line. In this light it seems to me the method involved here 
constitutes an even more serious limitation upon free competition than would 
an actual agreement among competitors, and yet it can be presented not as ob- 
jectionable collusion in restraint of trade but as the free exercise of a right by a 
manufacturer to specify the price at which his product will be sold. 

These laws then are presented as granting a privilege to manufacturers. The 
implication is that it is the manufacturers who really desire this power. In 
some cases this may be so. Indeed I have talked with some manufacturers 
who do believe in the principle, although some of them have more recently 
changed their mind about its desirability. But it seems quite apparent that the 
real support for these laws comes not from the manufacturers but from the 
retailers who will be able to bring pressure to bear upon the manufacturers 
to exercise a right which in many cases the manufacturer never desired in the 
first place. In this sense, then, it is a subterfuge. 

VI. So far I have discussed resale price maintenance as a general principle. 
I would like now to indicate certain objections that I have to some or all of the 
recent bills presented on this subject. In the first place, the recently proposed 
legislation would be on a nationwide basis with the decision made by the Fed- 
eral Government. The old legislation, as you are well aware, simply permitted 
the States to pass resale price maintenance legislation if they so desired. These 
recently proposed bills take this right away from the States and legislates 
positively on the national level. My own conviction is that it is desirable as 
far as possible to leave to the governing bodies of each State the regulation 
of trade practices within their own State. This, you may say, is merely a 
matter of personal preference, and perhaps that is true, but it is based upon 
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a high regard for our Federal system and for the importance of maintaining 
States rights wherever that can feasibly be done. The inroads upon the areas 
previously left to the States have been substantial in recent decades. If we 
value the balance of powers between the National Government and the States 
I think we should be loath to take another step down this road. 

From the point of view of preserving price competition in the United States 
one of the saving features of the old laws was that manufacturers in most 
lines and many of them in all lines did not choose to avail themselves of the 
powers that were granted to them. It is quite possible if legislation were 
passed simplifying the problems of enforcement and overcoming the marketing 
problems which arose out of the differences in State laws, that this principle 
would be much more widely adopted and put into force. Of course, if one 
believes thoroughly in the principle this may appear to be an advantage, but 
it at least should be recognized by legislators that the recently proposed bills 
do not merely reinstate the conditions that existed prior to the court decisions 
which made the old State fair-trade laws unworkable. These new bills go 
much further than that. 

A third specific objection I have to this recently proposed legislation is that, 
in one of the bills at least, the manufacturer is authorized to specify the resale 
price for wholesalers even when he himself may be selling to the same retail 
customers as is the wholesaler. In other words he is in competition with the 
wholesaler but even so he may specify the price at which his competitor must 
sell. I refer specifically to H.R. 1253, section 2, paragraph 6, lines 10 to 17, 
on page 6. As I understand the old laws, the manufacturer would not be 
allowed to specify the resale price in such cases on the grounds that if he did 
do so he would be setting prices for his own competitors. It seems to me that 
this objection is eminently valid and that legislation that would now make 
it legal to do this is a very clear case of legalizing a restraint of trade. 

VII. Taking the broadest possible view of this type of legislation, I think 
we can identify it as a case of the people who are doing business in an estab- 
lished and orthodox way trying to throw up legal obstacles to the conduct of 
business in any other way. But we must remember that all progress involves 
change and all change is likely to hurt someone. Any new method of produc- 
tion which would reduce the amount of work required to produce a product 
is very likely to have the immediate effect of impairing the vested interest 
which workers trained in the craft have built up. Their natural desire to 
impede the introduction of such new methods is quite understandable, but it 
is also clear that insofar as we do impede such changes we are impeding 
progress. Comparing the situation in the United States and other countries 
which I have had a chance to observe I am favorably impressed by the willing- 
ness of Americans generally to accept the personally distasteful aspects of 
change and progress and this is one of the reasons that we have enjoyed such 
a high rate of progress. One of the areas in which we need new approaches 
and experimentation is in the field of distribution, for I believe that our 
progress in that very important sector of our economy has not been as great 
as it has been in manufacturing and, indeed, in agriculture. 

An important test of the fitness of a people for living under a democratic 
society is that they will refrain from using their political power to place legal 
or other unnatural handicaps upon the innovator. So far we have met this 
challenge reasonably well. I respectfully recommend to the Members of Con- 
gress that they resist proposals that would place such handicaps upon progress. 








STATEMENT OF Mrs. ESTHER PETERSON, LEGISLATIVE REPRESENTATIVE, INDUSTRIAL 
UNION DeparRTMENT, AFL-CIO 


The Industrial Union Department, AFL-CIO regrets that there was not suffi- 
cient time to be heard on the pending legislation relative to so-called fair trade. 
We do appreciate this opportunity, however, to submit the views of this depart- 
ment for the record from which the committee will make its judgment. 

The industrial union department is a self-governing national organization 
within the AFL-CIO and is comprised of 69 national and international unions 
with an industrial worker membership of nearly 7 million. These workers and 
their families are a significant part of the Nation’s consuming public. 
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At its recent winter meeting, the AFL-CIO went on record in opposition to 
efforts to fix prices under the cloak of fair trade. A year ago, the Industrial 
Union Department, AFL-CIO, expressed its opposition to such legislation before 
this committee. The Industrial Union Department, AFL-CIO is opposed to 
§. 1083 introduced by Senators Humphrey and Proxmire. : 

At stake for the industrial worker in the legislation before you is the buying 
power of his wage. Fair trade legislation is price-fixing legislation. Passage 
of such legislation would mean further deterioration of the industrial worker's 
purchasing power. , ; 

I do not intend to go into the matter of industrial wages or what they will buy. 
But, I want to assure this committee that the Nation’s industrial unions and the 
Industrial Union Department, AFL-CIO have a real stake in the buying power 
of their members’ dollars. Legislation resulting in higher prices would inevita- 
bly mean pressures for cost-of-living wage increases—pressures that would be 
justified by objective circumstances. ' 

The industrial worker is not alone in his concern with such legislafion. The 
entire Nation stands to lose. Higher prices resulting from it would mean lower 
consumption both of the necessities of life and those popular luxuries now ac- 
cepted as part of the normal living standard. , ; 

I speak here as a housewife and mother, as well as the legislative representa- 
tive for industrial labor. I am opposed to this legislation personally because 
I know how hard it is for the average housewife to keep her family properly 
fed and clothed and to make a proper home for her children. 

Federal fair trade laws would extend price fixing into new areas of the econ- 
omy. It would mean a further dose of monopolistic pricing policies and America 
has had too much of that already. The consumer would pay and the housewife 
would be confronted with the need to find new ways to stretch her household 
dollar. 

Nobody will benefit in the long run from the kind of legislation that will mean 
fewer appliances and fewer furnishings in the American home. Legislation 
that means higher prices for essential drugs cannot be looked at as in the best 
interests of the Nation. Such legislation would mean only that children will be 
denied essential drugs because “‘the price is right” for some drug manufacturer. 

It is strange to note that so many of those who lean so heavily upon States 
rights in the field of social welfare now come to the Federal Government for aid 
and support in price fixing. The States have sought to enforce fair trade but 
have found such legislation unenforcible. 

The sponsors of so-called fair trade by their activity in the House have shown 
that while they are very anxious to have the Federal Government extend its 
power in the area of price fixing, they are just as anxious that the Federal Gov- 
ernment does not extend its power to fix minimum wages. They have called for 
Federal price fixing in the very field of retail sales where they are bitterly 
opposing extension of the Fair Labor Standards Act. Even worse than this 
selfish hypocrisy is the fact that the very workers they would deny minimum 
wage protection are those who would find their present inadequate earnings even 
further depressed by price fixing. 

The American public will not stand for attempts to stifle competition by law. 
No laws can be written to make fair trade enforcible without changing the 
nature of our economic system. 

Let the Nation take a lesson from the days of prohibition before proceeding 
further with this matter. The prohibition laws did not stop the sales of liquor. 
All fair trade laws will do in the ultimate is create bootleg establishments in 
which name-brand items will be sold surreptitiously below the fair trade price. 

We of organized labor do not often agree with the editorialecolumns of the 
Wall Street Journal or the New York Journal of Commerce. We are, nonetheless, 
pleased to note that both of these business papers have roundly condemned fair 
trade laws. 

Federal Trade Commission Chairman John Gwynne has told your committee 
that the “fixing of retail prices is inconsistent with the American system of 
enterprise” and that it is contrary to the antitrust laws. These reasons alone 
should cause the Congress to reject the philosophy inherent in such legislation. 

Proponents of fair trade argued in the State courts that chaos would result 
from the outlawing of such practice. As the New York Journal of Commerce 
has aptly pointed out, this “anticipated chaos” failed to materialize. 
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If industrial labor felt even for one moment that a fair trade law were the 
answer to the problems of the small druggist, the small appliance dealer, and 
the small retailer generally, it woud hesitate in opposing such aws. But such, 
obviously, is not the case. 

As we see it, this legislation would ultimately mean less business for the small 
dealer, a smaller volume of sales and fewer small business enterprises. The 
American economy thrives only when there is a high volume of sales. Price 
fixing through resale maintenance legislation must mitigate against volume 
sales to everybody’s disadvantage. 

The small merchant who now turns to fair trade for his answers will find to 
his horror that his hopes are in vain, if proposals now before you are enacted 
into law. 

Big stores and chain outlets will respond with their own private*brand name 
merchandise which they can sell below the fair price placed on name-brand goods, 
Small dealers stuck with name brand goods would be unable to reduce prices 
because of the stiff penalties fixed by law. As an alternative, such dealers will 
be forced to sell inferior merchandise purchased from unknown manufacturers, 

Big chains will be able to make deals even with name-brand manufacturers 
for goods that they will market as their own. They will be able to back up 
merchandise with written guarantees of quality. The small retailer who feels 
that he can survive in such a situation would be well advised to consider this 
aspect of the problem. 

Industrial labor does not want cutthroat competition, but we point out that fair 
trade laws won’t stop such practices, although they may result in limiting the 
market for name-brand goods. Certainly, intelligent pricing, fair dealing, guar- 
antees of quality, and good service are far better answers for the small merchant. 

The Nation has advanced rapidly in recent years in the art of volume mer- 
chandising. This advance has been good for the consuming public. The dis 
count house that has stressed high volume has been able to compete profitably 
with the department store and big retail chains and its operations have helped 
to prevent a far worse upsurge in living costs. 

Price maintenance resale legislation would set back American merchandising 
practices by years. Our self-service supermarkets that are the envy of the rest of 
the world would suffer seriously. We cannot go backward toward price fixing 
without retreating toward the outworn merchandising policies of yesterday. In 
the face of today’s population explosion, such a retreat would be catastrophic. 

The big manufacturer stands to gain most from fair trade legislation. He 
will become the sole arbiter of name-brand prices and he will tend to set them 
on the basis of maximum profits rather than maximum sales. 

The big manufacturer feels that he can depend upon brand loyalty to main- 
tain sales. High advertising budgets and years of purchasing name-brand 
products will, without doubt, cause many consumers to pay higher prices for 
such merchandise. But even this will be self-defeating because, for the longer 
pull, these same customers will buy fewer products. 

Despite his tears concerning the fate of the small enterprise, the manufacturer 
cannot be relied upon to set prices with the welfare of the former in view. 
And despite lipservice to consumer interest, fair trade pricing policies cannot 
realistically be expected to reflect the welfare of the consumer. All past eco- 
nomic history gives strong evidence to the contrary. Resale price maintenance 
legislation—no matter how represented—will help most those big enterprises 
already capable of taking good care of themselves. 

There are other and better ways to protect the small businessman. The tax 
and credit structure can be so modified that he can compete on better terms with 
today’s giants of commerce. By now, also, it should be apparent that great 
economies can be effected by mass purchasing. The small business enterprise 
can gain these advantages through pooled purchasing arrangements and he 
should be encouraged to form associations for this purpose. 

Legislation like that before you would deny to the Nation the advantages to 
be gained through our system of mass production and large volume sales. These 
should mean lower prices and better quality and competition must be relied upon 
to see that they are the result. Realistically, this proposed legislation is de 
signed to destroy such competition. 

This does not mean that the Industrial Union Department, AFL-CIO or that 
organized labor generally is partial to big business or that it wants small busi- 
ness destroyed. We have defended the rights of small business time and again. 
We feel, however, that small business must seek answers other than price-fixing 
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laws at the expense of the consumer and which, in any event, threaten the future 
of the entire enterprise system. 

Here in America, we make much of efficiency and for good reason. The efficient 
enterprise, it is argued, can sell for less to the profit of the enterprise and the 
consumer. This is the traditional American system and it has worked well on 
the whole. 

Fair trade would penalize efficiency. It would remove incentive to develop 
petter methods of sales. It would rely primarily upon brand loyalty and ad- 
vertising, rather than the initiative that so many praise so loudly. 

Fair trade is simply a polite way of saying high profit margins from the manu- 
facturer through the retailer. Arbitrary protection of high unit profits would 
strike a blow at the consumer. 

The stated purpose of S. 1083 which is now before you is “to promote the 
distribution in commerce of merchandise which is identified by a trademark, 
a brand or trade name and which is in free and open competition with other 
articles of the same general class.” 

We fail to see how this purpose can be carried out by destroying that com- 
petition that is the very basis of mass distribution. Realistically, destruction 
of price competition is the purpose of all so-called fair trade legislation. 

§. 1083 declares specifically that nothing in present antitrust legislation shall 
prevent contracts, notices or agreements from prescribing “minimum or stipulated 
prices.” The law, therefore, would appear to make it possible to enforce penal- 
ties against a retailer selling below fair trade prices after a manufacturer had 
mailed notices of such prices. 

Such a retailer would face expensive damage suits and the prospects of paying 
heavy damages. Certainly, this prospect should be considered from all angles 
by retailers now backing such a law. 

America will have traveled a far distance down a doubtful road if the day 
should come when it will be a violation of law for some one to sell quality 
merchandise at a lower price than his competitor. The American consumer 
will have every reason to rue such a day. The small retailer who dreams of a 
larger store or another store may well also have cause for regret. 

We have been hearing much about the need for the American economy to grow. 
But even as this testimony is presented, the Nation continues to be plagued 
by large-scale unemployment and unused or underused plant capacity. 

The way to get America back to work is to get her products to the ultimate 
consumer. This means, among other things, price levels attractive to Americans 
now at work. Higher prices will exclude millions of workers from the markets 
where the goods that they produce are sold. 

Price fixing, even under the guise of fair trade, means higher prices. It means 
a new surge of inflation. It makes no sense to the American consumer and 
it will not, for the longer pull, be of benefit to the small businessman. 

The Industrial Union Department, AFL—CIO therefore urges this committee 
to reject all resale price maintenance legislation. 


NATIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS, 
New York, N.Y., June 8, 1959. 
Re hearing before the Fair Trade Subcommittee, S. 1083, June 15, 1959, and 
June 16, 1959. 
Hon. Strom THURMOND, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 

Deak SENATOR THURMOND: In behalf of the National Association of Tobacco 
Distributors, I respectfully submit the enclosed statement forwarded to you 
herewith together with 50 copies, for inclusion in the record of the above 
hearings. 

I believe this statement to be explanatory of the attitude of our association and 
respectfully request that the Fair Trade Subcommittee consider the same in 
the course of its investigation into the above measure. 

Sincerely, 


JOSEPH KOLODNY. 
65799 O—61—_—_-23 
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STATEMENT OF JOSEPH KOLODNY IN BEHALF OF THE NATIONAL ASSOCIATION 
oF ToBACCcO DISTRIBUTORS, INC. 


My name is Joseph Kolodny and I am managing director of the National Asgo- 
ciation of Tobacco Distributors, Inc., a business league whose members cater 
to the daily needs of 1,424,000 retailers throughout the United States, who in 
turn are busily engaged in supplying the consumer soft goods wants of the 175 
million citizens of this great Nation. I submit this statement in behalf of the 
assoctation I am privileged to represent pursuant to Resolution No. XIII, adopted 
by the association at its national convention and annual meeting of the members 
held in April of this year. This resolution called upon Congress to enact a 
national fair-trade law designed to reemphasize competitive sense and sanity 
in the distribution of branded and trademarked merchandise. 

It is the opinion of the National Association of Tobacco Distributors that the 
bill you are currently considering, 8S. 1083, a companion measure to House bill 
H.R. 1253, goes far toward achieving the ends sought by the members of our 
association, which represents a trade that funnels more than $6 billion annually 
of the gross national product into the channels of commerce. 

Discussion of the issues arising out of fair-trade legislation often is either 
envenomed by irrelevant personal accusations or else it becomes embroiled in 
statistical economic data capable of neither satisfactory establishment or suc- 
cessful refutation. In this byplay of embittered scholasticism we often loge 
sight of the basic premise against which all potential legislation should be 
tested: Does this proposed law conduce to or inhibit freedom of opportunity 
and competition for the great mass of our business community? Weighed in 
this scale, it can be confidently asserted that the Humphrey-Proxmire bill, S. 1083, 
satisfies this most important criterion of economic legislation in that it strongly 
encourages freedom of economic opportunity at the very base of the pyramid 
of our national strength. 

It is no idle metaphor to say that this country has grown great on the basis 
of the tremendous productive and distributive capacities unleashed by the small 
entrepreneur. Andrew Carnegie, with his peddler’s pack on his back, working 
the Pennsylvania countryside; Jay Gould, coming down to New York City from 
a small upstate farm; Simon Guggenheim, venturing into the Rocky Mountains 
after giving up this dry goods business in Philadelphia; all these are standard 
and perhaps typical pictures of the types of individuals and the forces that have 
brought this country to world preeminence. 

Our sociologists have long recognized the fact that social mobility—the oppor- 
tunity for a man to rise out of his class—is perhaps the single greatest achieve 
ment of our country. They have pointed out that, in good part, our fluid eco- 
nomic structure and the opportunity it affords for a man of merit to advance 
has been due to the constantly westward shifting of the American frontier. The 
dean of American historians, Frederick Jackson Turner, has long ago pointed 
out that the closing of the geographical frontier might very well bring to a close 
the long-cherished ideal of the freedom of economic opportunity which allows 
merit to rise from whatever lowly and humble beginnings in which it may be 
found. Professor Turner’s gloomy prophesy is substantially reinforced by studies 
made in this decade by social scientists who point to the increasing difficulty 
for a manual worker to rise out of his class. (See Lipset, Bendix & Maln, “Social 
Mobility and Occupational Career Patterns.” American Journal of Sociology, 
vol. 57, March 1952.) This cited study discloses that those manual workers who 
do move into the white-collar class have either set up their own small businesses 
or gotten jobs as salesmen for others. 

This upward movement from manual worker to independent entrepreneur or 
salesman is the mainspring of our progress and the stimulus responsible for all 
our past achievement. It is no secret that the fair-trade legislation, which this 
honorable body is now considering, finds its principal support among small 
entrepreneurs who regard it as a sine qua nom of their continued existence. 
Fair trade laws defend the weak and feeble against the onslaughts of the 
mighty and the rapacious. They defend the weak and the feeble, not because 
weakness is a thing to encourage, but rather because from these seeds of future 
economic developments springs the root strength of our national economy. In 
preserving small business, fair-trade laws underwrite and insure that future 
development which would be impossible without such small business. 
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Measured in terms of these human costs, the usual embittered and pointless 
discussion as to whether fair trade does or does not increase consumer prices— 
and all available authentic data is to the contrary—becomes meaningless and 
certainly a cloak which serves to disguise by petty quibbling the elemental and 
vital matters at issue in this legislation. 

What do these fallacious and irrelevant issues matter in the face of the 
impressive overall question—do fair-trade laws help to preserve small business 
and, ultimately, through small business, that freedom of opportunity without 
which further progress would grind to a standstill? 

What is intended by this memorandum is to show that the entire contrived 
price question is a petty skirmish which deplorably bypasses the basic precept 
toward which fair trade laws address themselves—the issue of freedom of 
opportunity and freedom of competition. 

In an era devoted to extensive lipservice but little concrete action in the cause 
of small business, it is refreshing to be able to hail S. 1083 as a solitary but 
commendable proposal designed to strengthen and preserve such entities. There 
is no doubt that small business needs fair trade laws as there is equally no 
doubt that the United States needs small business. It is, therefore, the unequivo- 
eal and imperative duty of our association to go on record in favor of this legis- 
lation as embodying both sound economic thinking and a humane concern for 
small business which stands in urgent need of the production of a national fair 
trade law. 


STATEMENT BY Mr. Louis J. FISCHL, OF OAKLAND, CALIF., PRESIDENT OF THE 
AMERICAN PHARMACEUTICAL ASSOCIATION 


The American Pharmaceutical Association, organized in 1852, is the oldest 
national association of individual pharmacists in the United States. It is com- 
pletely representative of the pharmacists of this country, both by professional 
specialty and geographical distribution. 

Although the American Pharmaceutical Association is not a trade association. 
the fact that prescriptions of medical practitioners are compounded and dispensed, 
and that drugs, medicines, and poisons are sold in retail pharmacies causes us 
to take notice of legislative proposals which affect the distribution of products 
requisite to maintaining the high standard of health enjoyed by the people of our 
country under the free enterprise system. 

Our association believes that the principle of caveat emptor has no place in 
the environment of public health; and no health institution in our country is 
visited more frequently than the American pharmacy or drugstore. Geograph- 
ically the vast majority of these health service centers are located in the rural 
communities and neighborhood shopping centers of urban areas. They are strate- 
gically located to serve the convenience and emergency health needs of the Amer- 
ican family. The professional as well as the economic success, and continued 
availability to the public, of these pharmacies or drugstores depends on the 
satisfaction of a steady patronage to whom quality products and honest service 
are offered at a reasonable price. In other words, the health of the American 
people depends on the availability of efficacious products and competent profes- 
sional services which the public expects to obtain from its community pharmacists. 

The American pharmacist rejects the split personality idea of bait advertising, 
predatory price cutting, and discount operation on one hand and professional 
health service dedicated to quality and service on the other hand. The distin- 
guished Chairman of the Federal Trade Commission, the Honorable John W. 
Gwynne, told a Senate investigation subcommittee in July 1958 that he would 
favor legislation to prohibit loss leader selling where the purpose of the selling 
is to destroy competition. It is our understanding that most economic theorists 
and students of free competition are equally vociferous in their denunciation of 
caveat emptor which includes the subterfuge of bait advertising, loss leader 
selling, and predatory competition. 

The Bureau of Education on Fair Trade, the National Association of Retail 
Druggists, and others who have conducted continuous research in this area of 
highly specialized economic legislation have appeared before your committee 
and presented expert, detailed testimony in support of S. 1083 which will prevent 
the destruction of a distribution pattern that, in the past, has contributed much 


to the health security of our people and to the American way of fair play in eco- 
nomic competition. 
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We desire ‘to call to the attention of the committee that the Federal enabling 
laws (Miller-Tydings Act and the McGuire Act) and State statutes concerned 
with resale price maintenance, have generally been an effective and accepted 
solution to this basic problem. Due to a possible breakdown of these safeguards, 
which has been experienced in some areas, we believe that the Congress should 
recognize and support the established principles of fair trade by positive action 
in order to preserve reasonable and honest competitive practices in the retail 
environment. Since we do not believe that any more constructive proposals to 
this end have been offered, we respectfully urge that your committee approve 
S. 1083, which represents the most constructive attempt of which we are aware 
to remedy a situation that is clearly detrimental to the public interest. 


STATEMENT OF JOHN J. REIDY 


My name is John J. Reidy. I am president of Schick, Inc., of Lancaster, Pa., 
a leading manufacturer of electric shavers. I appear before your committee 
to testify in behalf of S. 1083, and to call your attention to the need for this 
legislation in our industry. 

The gradual breakdown of the fair trade laws in our country has produced 
a merchandising problem which perplexes even the best of our economists. The 
problem has many sides, and views expressed about it, pro and con, have an 
unfortunate tendency to oversimplify it. Here, today, I am presenting this 
problem from the viewpoint of those of us who are engaged in the sale of 
nationally advertised and branded merchandise. 

The electric shaver industry has had to meet this problem where it hurts: In 
the market place. There, to put it simply, the breakdown of fair trading has 
reduced business to chaos at all levels—retail, wholesale, consumer, and manv- 
facturing. For Schick, Inc., the immediate result of these conditions was a 
severe decline in our business volume and profits and a resulting decline in 
our employment. 

With the weakening of fair trade the following pattern developed in Schick's 
business. Price cutting in our industry flourished. As it progressed, the barrage 
of cut-price advertising on electric shavers reached a crescendo that left the 
public confused, distrustful, unable to understand the variety of prices. More 
important, consumers hesitated to buy because they thought the price would 
be cheaper tomorrow. 

Small dealers retrenched to the point where they carried electric shavers only 
as an accomodation—never in volume, usually hidden under the counter, seldom 
giving these products prominence in store or window display, or even calling a 
customer’s attention to them. 

At this juncture retail outlets were getting electric shavers at, or just over, 
wholesale cost—either through their own wholesale subsidiaries, or by working 
with price distributors who sold at their delivered cost or 2, 3, or 4 percent over 
cost. This, naturally, put most small dealers at a disadvantage, since they were 
forced to pay more at wholesale than the competition around the corner was 
selling electric shavers for at retail. 

This form of wholesale discounting spread through the entire industry and, 
as in retailing, it soon became unprofitable for the wholesaler who performs the 
full distribution function to promote and sell electric shavers. Many full-line 
distributors lost interest; a number of long established wholesalers dropped 
all appliances or closed their operations completely. 

Schick’s dealer organization shrank from 35,000 to some 5,000 dealers. All of 
us—wholesalers, dealers, and manufacturers—found ourselves trying to do 
business in a virtual nonprofit climate. The reckless price cutting by opportunis- 
tie outlets capitalized on the millions of dollars our industry had spent to 
develop the electric shaver business, using our quality brand as an attractive 
loss leader to be thrown out when it had been milked. The growth our industry 
had experienced under fair trade was reversed. 

From estimated retail sales of 1,725,000 men’s shavers in 1949, our industry 
had grown to a point where it sold 4,800,000 of these electric shavers in 1956. 
Then, with the weakening of fair trade, the price breaks began, and sales skidded 
down to 4,200,000 men’ shavers last year. A drop of 600,000 shavers may not 
seem like much, but in an industry the size of ours, it is critical. Moreover, 
not only growth and profits were lost, but an important franchise, as well. 
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As the inventor of electric shaving and leader of our industry, Schick was the 
obvious target of the price cutters. More people shave with Schick shavers 
than with any other electric razor. And although the immediate effect of 
1958's chaotic pricing, aggravated by the depressed economic situation, was a 
net loss for us of almost a million dollars on the year’s business, we consider 
the long-range effect to be even more damaging. 

Schick’s brand name and goodwill suffered a severe setback. Under fair trade 
the electric shaver consumer bought with confidence that the pricing was realis- 
tic—and it was. Many customers were unhappy because they did not get the 
low, low price out of last year’s bargain basement for electric shavers. Price 
eutting drove the relative value of our product down in the eyes of the consumer. 
This is reflected in the price he was willing to pay for an electric shaver—a 
price that bore little relationship to the cost of producing and marketing that 
shaver. 

Once an industry’s volume drops, as ours has, and the discount ads no longer 
pull, the discounting retailer will turn to another product. Then the long, painful 
rebuilding job begins for the manufacturer, if he survives. 

Our industry’s problem since the deterioration of fair trade has been, and still 
is, survival. We at Schick have been faced with the alternative of straddling 
the conditions prevailing in our industry, or trying to do something about them. 
We chose the latter. 

To revitalize Schick’s business operation, we have adopted policies which, in 
our judgment, equip us to cope with the emergency conditions created by the 
erosion of fair trade standards. 

These steps have been taken reluctantly. For in some cases we have been 
forced to sever longstanding relationships in order to develop a new merchan- 
dising program to meet the new conditions. 

Here, briefly, are the ways we have chosen to meet this problem head on: 

First, we discontinued all trade-in allowances on old electric shavers. 

Next, in an effort to stabilize the merchandising of our products, we 
terminated our relationship with 1,200 wholesalers and assumed for ourselves 
the task of distributing our electric shavers. 

Then, to fill the void left by the loss of our wholesalers and their 15,000 
salesmen, we set about tripling our sales force and the number of our sales 
territories. 

In short, Schick has adopted a direct factory-to-retailer distribution system, 
and we are undertaking such steps as necessary to make the system productive 
and effective. This has been very expensive, but we have no other choice at 
present. 

Under our new policies, Schick products are no longer in the hands of distrib- 
utors who might sell at different prices. All retailers—large or small, chain or 
independent—buy at the same price. Itis one price to all. 

In this way we hope to stabilize retail prices of our products and discourage 
discounting practices at the retail level. 

If successful, our new policies will help to put the large and small retailer 
back into the electric shaver business, establish and maintain a fair incentive 
on the Schick line for all dealers, and give consumers a consistent price they 
can depend upon. 

However, even these policies, which have readjusted our entire merchandising 
system from factory to retailer, cannot do for Schick—and for the consumer 
public—what fair trade did. Fair trade worked well for the electric shaver 
industry, and for its customers, for many years. With the decline of fair trade, 
Schick has had to choose between trying to shape the market as it now exists, or 
being shaped by it. 

As businessmen we prefer the former, but we prefer the stability of fair trade 
far more. And we believe that the consumer of nationally advertised and 
branded merchandise will, too, when he has lived with the full reality of buying 
these products in a non-fair-traded market. For the natural result of that 
kind of market in quality merchandise is a gradual concentration of sales in a 
few hands and an inevitable decline in overall volume. 

The only alternative open to a retailer faced with an abnormally low profit 
margin on quality merchandise is to mark up other merchandise to abnormally 
high levels. The net saving to the consumer is nothing. He has been enticed 
by one to be overpriced on the others. 
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Only the largest dealers have the selection of merchandise required to pursue 
this loss leader method of merchandising. The result is that thousands of smal] 
retailers who lack the variety of items needed to merchandise profitably this 
way give up handling these desirable loss leader items entirely. That poses a 
real problem for our free enterprise system. For it is impossible to maintain 
America’s vast system of mass distribution without a mass system of retail out- 
lets making all kinds of merchandise readily available to all people at all times 
at a fair price. 


STATEMENT BY JOSEPH A. Durry, EXECUTIVE DIRECTOR, AMERICAN BOOKSELLERS 
ASSOCIATION, NEW YORK, N.Y. 


My name is Joseph A. Duffy. I live at 557 Pelham Manor Road, Pelham Manor, 
N.Y. I am executive director of the American Booksellers Association. I have 
been close to the everyday problems of booksellers for the past 35 years, first 
as sales executive for various trade book publishers, and now as part of my duties 
as director of the booksellers’ trade association. 

The American Booksellers Association represents an estimated 90 percent of 
all new book business done in this country in the course of each year and our 
1,400 member stores can be said to be the leaders in the retail branch of the book 
industry. We represent mainly small independent personal bookshops, though 
some of our members are chainstore operators and a few others are large de- 
partment stores with book departments. The average gross income per member 
falls somewhere between $25,000 and $100,000 per year. The bookseller makes 
a civic contribution to America out of all proportion to the size of his income. 
He is recognized as a potent educational force in his community, and it is this 
sense of service that is largely responsible for keeping him in business. A com- 
parable investment of capital, technical skill, and energy in most any other line of 
endeavor would yield many more dollars than the average bookseller can expect 
to receive each year. 

During the past few years the American public has become more conscious of 
the importance of books. Outside threats to our educational supremacy have 
made the retail bookseller important as an educator. He is no longer merely a 
businessman. The bookseller sees to it that existing books are circulated effi- 
ciently. It is his responsibility to provide access to new books in the fields of 
science and technology as well as other serious works in all fields of endeavor. 
Examination of “Appendix A—Results of Cost Survey Conducted Among Cross 
Section of ABA Members” reveals that the bookseller’s margin of profit has be- 
come so slim it does not attract new talent, nor does it provide a full reward 
to the loyal members of the bookselling profession. Price cutting is a serious 
threat to the very existence of the American bookseller. This threat has been 
redoubled in the last few years with the mushroom growth of large-scale dis- 
count houses. These non-book-minded merchants have reached out and skimmed 
the cream from the new book market. Bestsellers which formerly served to 
keep the retail bookseller in a reasonably liquid financial condition are now 
offered by these new discount houses at prices close to cost. There has been set 
up a chain reaction, redoubling the price-cutting activities of other retail mer- 
chants whose policy has been to meet competition wherever it arises. Price cut- 
ting is no longer confined to the New York metropolitan area ; it is now coming to 
the fore in other parts of the country as well. These discount houses do not give 
full service. They do not carry a full line of books—bestsellers only and the 
obvious reference book staples. Public libraries, paperbound books, and maga- 
zines help serve the reading public, but they cannot take the place of our retail 
book outlets. 

To say it another way, without personal bookstores many fine books will not 
be published because the publisher will have no place to sell them. Without 
the services of the small retail bookseller, authorship and publication will be 
discouraged. We may expect to see the disappearance from our cultural scene 
of adequate works in the fields of philosophy, education, economics, sociology, 
and other special subjects unless the health of our distribution system is main- 
tained. The key to the maintenance of a healthy book industry is support of 
prices by Federal legislation such as that proposed in 8S. 1083. 

If you will look once more at appendix A you will see that the typical bookseller 
operates on a slim profit of between 2 and 4 percent, and this on an initially small 
volume of business. The first item on the survey list—the cost of stock—re 
flects the necessity of an average discount of 37 percent, all of which must be 
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retained in the resale price if the retailer is to have any profit at all. This 
minimum requirement is impossible if he is forced to meet price competition. 
With his small volume and with the necessity to service the public with books 
of special interest the revenue from bestsellers is absolutely essential if the 
necessary 37-percent average discount is to be achieved. In the face of price 
cutting the bookseller cannot maintain economic equilibrium. 

Price cutting has a serious side effect. Trade book prices are set by publishers 
on sound principles. They take into account normal overhead costs, sales costs, 
and reasonable profit. Nevertheless the whole structure of the trade book in- 
dustry suffers in the eyes of the public as a result of spectacular price cutting 
on the better known books. It gives the public the wrong impression. The public 
bas a tendency to judge the publisher and the retailer in terms of the artificially 
reduced prices advertised by the discount houses. It makes the average book 
buyer unwilling to pay the normal price for any book. The book-buying public 
has become suspicious. It feels that books are overpriced despite the fact that 
pooks have lagged far behind other commodities in the spiral of living costs 
since 1941. While the national retail price index shows a 100-percent increase 
over the last 18 years, books have risen only an estimated 64 percent. I wish 
to repeat: Price cutting unless stopped will ultimately eliminate the personal 
pookstore from the national scene and in turn will have a serious effect on the 
quality of our national literary production. The bookseller needs protection. 
We strongly urge your support of S. 1083. 


APPENDIX A 


Results of cost survey conducted among cross section of ABA members, 1955 
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Mr. Chairman and gentlemen, my name is Marvin Shutt. My home is in 
Chicago, Ill. I am, and have been since April 16, 1948, secretary of the Na- 
tional Sporting Goods Association, a nonprofit trade association. Our regular 
members are sporting goods retailers throughout the country. 

Our position in support of the Humphrey-Proxmire national fair trade bill, 
8. 1083, is well known. Sporting goods dealers by their very nature are small 
businessmen. The 1954 Census of Business showed that their average volume 
was $48,588 per store. If you gentlemen are sportsmen I do not have to tell 
you that the bulk of our business is built around brand names. 

The popular appeal of our merchandise and the public’s awareness of sporting 
goods brand names results in all kinds of unfair price competition from other 
retailers who use our merchandise as loss leaders. Many of these businessmen 
make their profit from the sale of other lines of merchandise, and sports equip- 
ment is “the frosting on their cake.” For the sporting goods dealer these 
sales are his bread and butter. 

We have taken a cost of doing business survey for a number of years. 1958 
figures are not yet available, but in 1957 net operating profit was 2.3 percent 
and in 1956 it was 1.1 percent. I do not have to point out that this is a very 
meager return on the business. Every year the total volume of sporting goods 
sales increases, but the net profit remains small. 

In behalf of our dealer members we urge that you consider S. 1083 favorably. 
We do not feel that it is the Government’s responsibility to legislate a profit, 
far from it. However, the small retailer does ask for the opportunity to com- 
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pete on a fair basis. If he gives service to his customers and is efficient, then 
he will make his necessary profit. 

We feel that something must be done to protect the small merchant who sells 
nationally branded merchandise. After all, it is the large retailer who can 
have merchandise made under his own private brand and thus compete with 
the man who sells on price only. 

You may be aware of the fine work of the Brand Names Foundation in the 
encouragement of better advertising and promotion of brand names. Confidence 
in nationally branded merchandise is the backbone of American marketing. 
Manufacturers, as well as retailers and consumers, have a great stake in the 
preservation of these brand names. They have worked hard to build a good 
product and a good name for it. They deserve some control over their 
merchandise. 

Many of our dealers feel that they are currently little more than a showroom 
and “service station’ for the consumer who does his shopping there, but his 
buying in a so-called discount house or discount catalog. 

Sporting goods retailers are only interested in some way where they may 
compete for the consumer’s dollar with some reasonable assurance of making 
a fair profit. They would like to have some ground rules for that competition. 
We feel that the Humphrey-Proxmire bill, S. 1083, does the best job of doing 
just that. Weask you to consider the bill in this spirit. 


The following amendment was suggested by the Association of American 
Railroads. 


SUGGESTED TECHNICAL AMENDMENT TO S. 1083 PROPOSED BY ASSOCIATION OF 
AMERICAN RAILROADS 


The railroad industry takes no position on the merits of S. 10838 because 
railroads do not distribute goods by resale. 

However, railroads are required by law to sell large quantities of goods in 
the ordinary course of business. Examples are unclaimed and damaged freight. 

It seems clear that the framers of S. 1083 had no intention to restrict railroads 
or other common carriers in making necessary sales of this kind: but the bill as 
drafted might be construed to put fair trade restrictions thereon. 

In order to make the bill absolutely clear in this respect, therefore, the 
Association of American Railroads suggests that it be amended as follows: 

“Strike out the semicolon after the word ‘court’ in line 24 of page 8, and add: 
‘, or by any person in mitigation of damages or enforcement of a lien or other 
secured interest therein, or when the advertising, offering for sale, or sale is 
made by any person not primarily engaged in the distribution of merchandise 
by resale.’ ”’ 

This amendment would remove the possibility of an unintended burden on 
common carriers, but would not impair the effectiveness of the bill in achieving 


its purpose. 


JOHNSON & JOHNSON, 
New Brunswick, N.J., June 9, 1959. 
Re 8. 1083, fair trade. 


Hon. Strom THURMOND, 
Chairman, Subcommittee on Fair Trade, Committee on Interstate and Foreign 
Commerce, U.S. Senate, Washington, D.C. 


Dear SENATOR THURMOND: I am writing this letter on behalf of Johnson & 
Johnson in support of the national fair trade bill, S. 1083, upon which your sub- 
committee will hold hearings on June 15 and 16. Since I have already submitted 
a full statement to the House Interstate and Foreign Commerce Committee in 
support of the companion national fair trade bill, H.R. 1253, which is now before 
the House, I shall not burden the record of your subcommittee with another 
lengthy statement. I wish, however, to refer you to that statement for a more 
complete exposition of our views. 

Permit me in this letter merely to make two observations which are often 
overlooked by those who assert that fair trade is anticompetitive : 

1. Fair trade may only be used for products which are in free and open 
competition with similar products made by others. 
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2. Fair trade is completely voluntary. No manufacturer has to fair 
trade his product if he doesn’t want to. No retailer has to sell the fair- 
traded product if he doesn’t want to. Finally, the consumer doesn’t have 
to buy the fair-traded product if he doesn’t like its price or quality. 

Johnson & Johnson has now had 24 years of experience with orderly distribu- 
tion under the state fair trade laws. We also have had many years of experience 
with disorderly distribution during the period before fair trade laws were 
enacted and during more recent periods when fair trade has not been enforceable 
in certain States. We are convinced that fair trade brings products to the mass 
market at the lowest possible economic price. We are also convinced that it 
serves the public interest by protecting the consumer and the small retailer 
against unfair selling practices. Finally, it protects the reputation and goodwill 
of the manufacturer who owns the fair-traded brands. 

If fair trade is in the public interest, there would seem to be no reason why 
it is not as much in the interest of citizens of Michigan and Texas as of citizens 
of New York and California. The present patchwork of valid State fair trade 
laws makes no rhyme or reason in this era of national distribution. The only 
logical solution is a national fair trade law, such as 8S. 1083, which will enable 
those who wish to use a fair trade system of distribution to use it uniformly 
throughout the country. 

Sincerely yours, 

GEorGE F.. Situ, President. 


ASSOCIATION OF AMERICAN RAILROADS, 
LAW DEPARTMENT, 
Washington, D.C., June 9, 1959. 
Hon. StroM THURMOND 
Chairman, Subcommittee on Fair Trade, 
Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR THURMOND: Attached to this letter is a copy of a statement on 
S. 1083 made on behalf of the Association of American Railroads. We should 
greatly appreciate the privilege of having this statement incorporated in the 
record of hearings on this bill and its contents considered by the committee along 
with other testimony presented in connection with the hearings. 

As the statement shows, we take no position on the merits of the bill, but 
merely suggest technical amendments that would eliminate the possibility of 
unintended inconvenience to common carriers which might otherwise result. 

Thirty-five copies of this letter and the attachment are being delivered to 
the clerk of the committee. 

Yours very truly, 
GREGORY S. PRINCE. 


STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS ON §S. 1083 


The railroad industry takes no position on S. 1083 because its members are not 
engaged in the distribution of goods by resale. As an incident to the railroads’ 
business of transportation, however, they regularly find it necessary to sell 
quantities of merchandise. 

This necessity arises in many situations while goods are in railroad possession. 
This possession ordinarily arises from provision of the railroad’ transportation 
contracts and tariffs on file with the Interstate Commerce Commission. The 
principal situations in which railroads must sell goods thus coming into their 
possession are the following: 

1. Sale of goods pursuant to common law obligations, as where delivery 
by the railroad is refused by the consignee because of damage, whether or 
not the carrier is liable therefor, or for any other reason. 

2. Sale of goods to enforce liens, such as liens for unpaid freight and stor- 
age charges, as required by tariffs on file with the Interstate Commerce 
Commission. 

3. Sales authorized by the Federal Bills of Lading Act, such as those 
provided for in section 26 thereof including the sale of unclaimed freight 
and perishable or hazardous goods. 

Sales of these kinds are in the interest of shippers, carriers, and the public alike, 
being for the most part required by law. Although sales in these categories occur 
only when delivery is not made in accordance with the bill of lading, whether or 
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not the failure to deliver was caused by the fault of the railroads, they involve 
fairly substantial transactions in the aggregate. 

Theiefore, although we do not take any position on the merits of this bill as 
such, we wish to suggest that if it is enacted it be clarified so as to exclude 
from the terms of the new portion of the bill common carriers that are obliged 
to sell goods for the reasons outlined above. As 8. 1083 now stands, it could 
be argued that such carriers are “distributors” forbidden to do the acts therein 
enumerated. 

We recognize that the first paragraph of section 2 of S. 1083 contains language 
substantially identical to that of section 5 of the Federal Trade Commission Act 
today, which exempts common carriers subject to the Interstate Commerce Act 
from its terms. We think that this exemption was probably intended to apply 
to the remainder of the bill, in which new material is added to that section, 
We believe, however, that this is not altogether clear under the present language 
of the bill, since the exemption refers exp: essly only to the Commission's power 
to prevent “unfair methods of competition in commerce, and unfair and deceptive 
actions or practices in commerce.” The new portion of the bill does not in terms 
relate back to these definitions but instead makes certain specified acts and 
practices unlawful. We therefore suggest that the seeming intention to exempt 
common carriers subject to the act to regulate commerce be expressed in the bill 
with respect to the new provisions in the same manner in which exemption is 
made in existing law with respect to the Commission's power to prevent unlawful 
practices. 

An amendment indicating that the exemption applies to all paragraphs would 
not detract in any way from the purposes of the bill and would conform to 
existing law. Moreover, since railroads and other common carriers are closely 
regulated by other Government agencies in respect of their methods of competi- 
tion, such clarification would fully protect the public interest. 

This could be achieved by amending subparagraph (9)(C) of section 2 of 
S. 1088 by striking out the semicolon after the word “court” in line 24 on page 8 
and adding the following: “, or by any person in mitigation of damages or en- 
forcement of a lien or other secured interest therein, or when the advertising, 
offering for sale, or sale is made by any person not primarily engaged in the 
distribution of merchandise by resale.”’ 

You will note that we have included in this proposed amendment sales of 
damaged goods, even though a similar exception appears in subparagraph (B) 
of the same paragraph. This is because we believe the exception of subpara- 
graph (B) could be interpreted to apply only to persons who have purchased 
xoods for resale, since it contains a proviso that the exception shall be un- 
availing unless the proprietor of the goods is given notice of intention to sell 
and an opportunity to purchase the merchandise in question “at the net price 
paid therefor by the defendant.” Since goods damaged in transit are not 
purchased by the selling railroads, it seems to us that the proviso of subpara- 
graph (9)(B) might not be interpreted so as to be available to common carriers 
selling damaged goods pursuant to mitigation of damages which may be claimed 
by shippers, whether or not the damage resulted from a cause for which the 
railroad was liable. 

For these reasons we submit that the bill, if recommended by this committee 
for passage, should include the amendments we have suggested in order to 
preserve the existing scheme of regulation of unfair competition by the Federal 
Trade Commission and other agencies of the Government and to avoid what we 
believe to be the unintended and burdensome result of subjecting railroads and 
other common carriers to fair trade restrictions in disposing of goods where 
delivery in accordance with the transportation contract and tariff cannot be 
made, irrespective of the fault of any party to the contract. Such restrictions— 
for example, the preliminary requirement of multiple notices to proprietors and 
on containers in the case of damage to property in freigut cars containing mixed 
or consolidated shipments—would serve no useful purpose and would be burden- 
some to interstate commerce. The Interstate Commerce Act makes it the duty 
of common carriers to enforce just and reasonable practices relating to or con- 
nected with receiving, handling, transporting, storing, and delivering property 
subject to that act. The uniformity thus effected by the national transportation 
policy should not be impaired. 
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AMERICAN FAIR TRADE COUNCIL, INC., 
Gary, Ind., June 8, 1959. 
Senator STROM THURMOND, : i 
Chairman, Special Subcommittee on Fair Trade, Committee on Interstate and 
Foreign Commerce, Senate Office Building, Washington, D.C. 


DEAR SENATOR THURMOND: I have your letter of June 2 and note that I have 
been scheduled by you for appearance in your hearings on fair trade, for 15 
minutes, beginning at 3:40 p.m. June 16, the last day of your 2 days of hearings 
on fair trade. 

In my letter of May 28 to you, reference was made to testimony to be presented 
by me “in behalf of American Fair Trade Council and Quality Brands Asso- 
ciates of America, Inc.” 

It has been decided that we should not claim the time you have allotted. 
Fifteen minutes would be wholly inadequate for making clear to your com- 
mittee the highly significant differences between the flexible price-fixing con- 
cept of “fair trade,” as reflected in fair trade bill 8. 1088, which is now before 
your committee—and the principle upon which is based, constitutionally and 
economically, the vastly different quality stabilization concept presented in 
the quality stabilization bill H.R. 2463. _That bill was recently before the full 
Interstate and Foreign Commerce Committee of the House, chairmaned by 
Congressman Oren Harris, whose bill (H.R. 1253), championed by drug trade 
leaders, was recently reported by his committee. 

It is understood that there may be presented, in some form, additional views 
of some of the members of that House committee, in support of the quality 
stabilization concept of H.R. 2463. With the exception of two amendments, 
added by the House committee, your S. 1083 appears to be identical to the 
Harris bill, H.R. 1258. 

The above facts no doubt are known to your committee. They are stated 
here for the record, and as a basis for a brief discussion (herewith) of the wide 
divergence between the purposes of fair trade as therein interpreted, and the 
purposes of quality stabilization as reflected in H.R. 2463. Such a discussion is 
regarded as essential to correct evaluation of the respective merits, as affecting 
constitutionality and capacity to serve public interest, of the two contrasting 
concepts above mentioned. 

Until and unless there is later introduced in the Senate a bill compatible 
with H.R. 2463, this discussion, for reasons affecting pertinence, must be lim- 
ited primarily to S. 1088, now before your committee—especially since a Senate 
bill for quality stabilization as proposed in H.R. 2463, when introduced, might 
conceivably be referred, we are advised, to a subcommittee other than yours. 

For purposes of orientation, may we state that American Fair Trade Council 
decided by publicized resolution last year that it could not support the Harris 
bill as then constructed. Later revision of that bill by a subcommittee and the 
adoption of two amendments this year by the full committee, have not altered 
the position or obligation of American Fair Trade Council. 

For reasons, some of which we feel should herewith be mentioned briefly, 
American Fair Trade Council in good conscience cannot fail now to urge your 
committee to weigh especially, and with extreme care, as a formal statement 
to your committee, the facts and observations presented in this letter and in 
the supplement attached hereto. 

In line with your suggestion, 35 copies of this letter, and of that supplement, 
are being dispatched by air parcel post, addressed to you. 

Respectfully, 
JOHN W. ANDERSON, President. 


SUPPLEMENT TO AFTC LetTerR oF JUNE 8, 1959, TO CHATRMAN SENATOR STROM 
THURMOND To CONSTITUTE THEREWITH A STATEMENT TO SPECIAL SUBCOM MITTEE 
ON FAIR TRADE OF INTERSTATE AND FOREIGN COMMERCE COMMITTEE OF THE 
SENATE FRoM AMERICAN Farr TrapeE Counct. sy JonHn W. ANDERSON, ITS 
PRESIDENT 


The two organizations for which I speak (AFTC and QBA) believe firmly that 
quality stabilization of trademarked products, optional with the manufacturer 
who owns the trademark, is essential to the economic health and growth of our 
country and can be achieved only through price stabilization. They believe that 
simple concept offers the only equitable and workable basis for quality stabili- 
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zation. Persistent conflicts, and abuses of trademark property rights, are at 
present seriously affecting the productive and distributive systems of our country, | 
The remedy must be clean-cut and unequivocal legislation based upon the sound 
American concept of protection of property rights in trademarks—as provided in 
the quality stabilization bill, H.R. 24683—a copy of which is supplied herewith, 
In the light of judicial condemnations of legislation intended to restrain pricing 
practices found injurious to the public, such conclusion seems inescapable. 

The inability of American Fair Trade Council to participate further in con- 
gressional hearings inferentially limited to consideration of so-called fair trade, 
as reflected in S. 1083, and as it has come to be known in Congress, by industry, 
by the press, and by the public, will be understood from the following: 

(a) Paragraph 7, beginning on page 6 of S. 1083, reads: 

“Except as provided in paragraph (9), it shall be unlawful (i) for any 
distributor with notice of an applicable stipulated resale price established under 
paragraph (6) by a proprietor with respect to merchandise to sell, offer to sell, 
or advertise such merchandise in commerce, or such merchandise held for sale 
after shipment in commerce, at a different price, or (ii) for any distributor with 
notice of an applicable minimum resale price so established with respect to 
merchandise to sell, offer to sell, or advertise such merchandise in commerce, or 
such merchandise held for sale after shipment in commerce, at a lower price.” f 

Efforts to promote an assumption of jurisdiction by Congress over local sales, 
for the purpose of fixing prices, are both doubtful and imprudent. Such 
legislation must stem entirely from the commerce power of Congress. Therefore, 
only those activities which are in or affecting commerce may be regulated, 
It seems clear that the application of the bill otherwise to local transactions 
would be at least doubtful as interpreting constitutional limitation. 

On page 678 of the 1958 hearings on the Harris bill (H.R. 10527 at that time) 
the record includes this indictment of the bill as to its constitutionality : 

“In an effort to avoid the constitutionality issue, the courts will undoubtedly 
construe the measure to apply only to transactions in or affecting commerce, 
There is a substantial body of current case law at the Federal appellate level 
to the effect that commerce ceases on delivery to local retailers, that the com- 
modities involved are divested of their interstate character at this point and 
that subsequent local sales at retail are beyond the scope of Federal power. 
Exceptions to this limitation of power under the commerce clause are all based 
on special circumstances and social considerations which do not obtain in 
respect to H.R. 10527 * * *.” 

This attempt, by the sponsors of the Federal fair trade concept, to permit 
Congress to regulate local sales is imprudent in that it expressly goes contrary to 
the clearly declared public policy of a number of States, and goes contrary to 
holdings by the State supreme courts of 16 States. Thus to raise so grave a 
conflict involving States rights could serve no purpose useful to the retailers 
whose interests the sponsors of this Harris bill endeavor to serve—and would not 
serve public interest. It is also imprudent because, if established, it would 
expose the retailer to regulation under other Federal statutes, such as the 
Federal minimum wage law. 

In an effort to solve this self-inflicted dilemma, and to avoid hurting the retailer 
by exposing him to coverage under other interstate commerce legislation of Con-  j 
gress, the following amendment to the Harris bill was adopted by the House 
committee : 

“Nothing contained in this act shall be construed as meaning that a retail dis- 
tributor is engaged in interstate commerce, or in any activity affecting or related 
to interstate commerce, except for purposes of the operation of this section and 
the amendments made by section 2 of this act.” 

It is doubtful that such “blow hot and blow cold” type of amendment, intended 
to cure this incongruity (as was attempted by the House committee in con- 
nection with H.R. 1253), would be looked upon with favor by any court having } 
jurisdiction. 

The Washington Post under date of May 20 has editorially commented : 

“Assuredly it (the Harris bill) would invite extension of the minimum wage 
laws to millions of employees not now covered, for if the Federal Government has 
any business in the retail pricing field, clearly it ought no longer to be fore- 
closed from the retail wage and hour field. The amendment by which the House 
committee hopes to head off such action would probably not stand a legal test— 
and in any case it is certain to open a general ‘States rights’ debate over ‘fair 
trade.’” [Emphasis supplied. ] ’ 
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The Wall Street Journal under date of May 15 quotes a Democratic foe of the 
Harris bill, as follows: “* * * This amendment would amount to a constitutional 
kiss of death. ‘No court would uphold a law with such an exemption’ * * *., 
[Emphasis supplied. | y 9 bbe ; : ated a 

(b) On page 5 of S. 1083, lines 7 to 15 inclusive, there is a provision that “a 
proprietor is deemed to retain a proprietary interest in merchandise with respect 
to which he is a proprietor after he has sold it to distributors, by reason of his 
interest in stimulating demand for such merchandise through effective distri- 
pution to ultimate consumers and by reason of his further interest in the con- 
tinuing protection of the goodwill associated with the trademark, brand, or 
trade name identifying such merchandise.” 

As stated by me, and reported on page 654 of the printed hearings on H.R. 
1258, this provision “endeavors to establish a hitherto undreamed of proprietary 
interest of the manufacturer in the product itself, continuing after its sale and 
delivery and through the various steps of distribution. We have sought dili- 
gently, but have found absolutely no basis in established law for that concept. 
We found nothing to indicate which way Federal courts would move when asked 
to support this novel concept of law.” 

(c) S. 1088 would empower a “proprietor” to establish either a “specified” or 
a “minimum” price for a product (par. 7, p. 6), which reads: 

“Except as provided in paragraph (9), it shall be unlawful (i) for any dis- 
tributor with notice of an applicable stipulated resale price established under 
paragraph (6) by a proprietor with respect to merchandise to sell, offer to 
sell, or advertise such merchandise in commerce, or such merchandise held for 
sale after shipment in conmerce, at a different price, or (ii) for any distributor 
with notice of an applicable minimum resale price so established with respect to 
merchandise to sell, offer to sell, or advertise such merchandise in commerce, 
or such merchandise held for sale after shipment in commerce, at a lower 
price.” 

The device of establishing only a “minimum” price for a product clearly may, 
and too often does, involve also a higher “advertised” price established by the 
manufacturer for the same product. The “spread” between the advertised 
price and the minimum price can be employed to enable retailers to exact, at the 
one extreme, a price even above the advertised price, while following in prin- 
ciple, wherever competitive conditions suggest, the practice of reducing the 
price, to suit any purpose, in steps down through the scale, to the minimum 
price. 

Claims that this flexible price-fixing range is intended primarily to cover vary- 
ing costs of transportation of the product are not supported (and it seems clear 
could not be supported) by any showing of facts. 

In 1952, while the McGuire bill was pending, AFTC vigorously predicted that, 
if enacted, paragraph 4 of the act would fail, in court tests, to prevent price 
cutting in a fair trade State by discounters operating from outside the State. 
A proposed amendment to correct that weakness of paragraph 4 was opposed 
bitterly by drug leaders, and failed in Congress. The court test came—and 
section 4 of the McGuire Act was held inadequate to prevent such interstate 
price cutting, which now proceeds on a massive scale. As a result, there has 
occurred somewhat of an epidemic of State supreme court decisions holding the 
conventional nonsigner clause of State fair trade acts invalid. Widespread 
warnings that these disastrous things would happen, unless the McGuire bill 
were amended, were ignored, contemptuously, by drug trade leaders. 

In comment upon these and other self-imposed disintegrations of the once- 
healthy fair trade structure, so victimized by its friends, John Dargavel, long- 
time executive secretary of the National Association of Retail Druggists, is 
reported in drug papers to have brought sharply to the attention of the 1958 
convention of that drug trade organization, the Masters Mail Order Company 
case, in which the Federal Court of Appeals of the Second Circuit in effect 
knocked out paragraph 4 of the McGuire Act and held that the McGuire Act 
did not prevent interstate price cutting, in fair trade States, by resellers from 
outside the State. Dargavel is reported to have predicted at that convention 
that in a matter of 2 or 3 years most State fair trade laws—possibly all—‘won’t 
be worth the paper they’re written on.” He is quoted as stating that numerous 
independent retail pharmacists had overlooked “the trend in motion against 
fair trade nationwide and which, in a short time, will affect every State fair 
trade law still in force.” Thus we quote the man who claims credit for the 
Miller-Tydings Act—which failed court tests—and for the McGuire Act, the fatal 
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weakness of which he seems at last to understand. He again is the master 
advocate, now of S. 1083, and of the Harris bill, H.R. 1253—provisions of which 
many claim threaten even greater disaster for smaller manufacturers, whole. 
salers, and retailers—and the public—if enacted. 

As a direct result of that stubbornly planted weakness in the McGuire Act, 
general respect for fair trade has now diminished to such an extent as to have 
caused outstanding manufacturers formerly operating under fair trade, to aban- 
don fair trade and resort to other fully legal—though much more costly and 
much less satisfactory—methods of accomplishing the purposes of the Fair Trade 
Act. Unfortunately, these methods are not economically available to smaller 
competitors of those manufacturers. Those methods include, of course, con- 
signment or agency types of distribution, which make heavy demands upon 
manufacturers’ capital and which produce costs that must be reflected in prices 
the manufacturer must charge for the merchandise. Thus discounters have 
driven manufacturers to a more costly method of distribution. That method 
restricts the availability of the merchandise to the public, because of the smaller 
number of retail outlets that can be qualified. It also denies many smaller re- 
sellers an opportunity to participate in the distribution of the product. Monop- 
oly is promoted, not in the public interest. In contrast, the concept of quality 
stabilization permits wide distribution, on a basis fair to all—including the 
public. 

Another example of how the application of the unfair and offensive discount- 
ers’ practice of misrepresenting the true retail value of a product now asserts 
itself is found in the supplying, by certain manufacturers, of assorted retail 
price tags with the product, from which the retailer may select and attach to 
the product, with all the dignity of apparent factory endorsement, a price tag 
showing a price ranging from the seriously exorbitant down through the scale 
to a minimum which gives the retailer only a norinal and honest margin of 
profit. This assorted-price-tag practice has been rather widely publicized re- 
cently and, while it is no different in intent and effect than similar discounter 
practices applied to fair-traded products under the “minimum” pricing provi- 
sions of fair trade acts, it gives the color of common practice to what was a 
perhaps negligible minimum of infection at the time the McGuire Act was 
passed. 

In contrast with the above-described practice, by the manufacturer, of en- 
couraging overpricing of his products, we have the refreshing picture presented 
at the 1959 hearings of the House committee on H.R. 1253 and H.R. 24638, by 
Richard J. Blakinger, secretary and general counsel, Hamilton Watch Co., 
Lancaster, Pa., who testified in part as follows: 

‘But over a period of vears we have become increasingly aware of practices on 
the part of some merchants which are even more damaging to a fine reputatien 
than price cutting. The fair trade laws do not help in these areas. 

“For example, we sell watches which we think are fairly priced and give good 
value to the consumer at $42.50. In their price range they are among the very 
best. They are not, however, of the same quality as our $75 or $80 watches and 
are not designed to be. Yet we have found instances recently where retailers 
have removed the $42.50 price tags from these watches, replaced them with 
higher price tags and then, of course, cut the price. This is a libel on our repu- 
tation. It is made to appear that Hamilton is, in effect, trying to defrand the 
consumer by selling him a watch for $75 which is only worth $45. 

“We realize that the Federal Trade Commission is trying to control this 
fictitious pricing, as are the better business bureaus and many local prosecuting 
authorities. Their resources are limited, however, and their remedies necessarily 
slow. Frequently, a problem such as I have mentioned is considered too small 
to warrant taking the time of the already overworked staff of a local prosecutor. 
In this situation, the Boykin bill (H.R. 2463) presents an ideal solution to 
the manufacturer, who frequently has much difficulty even in determining the 
available remedies under countless State and local laws. Such a_ Federal 
statute would state clearly and unequivocally that a retailer may be made to stop 
using the manufacturer’s name at all.” 

It is in response to complaints of unfair practices encouraged by “discounters” 
flexibility in price fixing, possibly notable in but few industries, that the 
Kefauver committee of the Senate is approaching an investigation of pricing 
practices in the drug industry. While this provision for flexible price fixing 
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py retailers has been claimed to have been “administered” primarily by producers 
of the drug trade, the provision nevertheless stands as an invitation to occasional 
“flexible” type merchandisers found in most trades. 

May it not be that one reason fair trade, as practiced under State fair trade 
acts, has received so insistently, over so many years, such unfavorable publicity, 
has been because of unsupportable charges of retail pricing practices presumed 
to have been followed within the provisions of State fair trade acts, claimed 
by some to encourage optional extortion at retail at the one extreme, or bait 
merchandising at the other extreme, at the will of the retailer? 

It no doubt is in part because of this type of permissible optional price fixing 
on the part of the retailer that charges of extortionate prices, up to “10 times 
the retailer’s costs,” are understood to be about to be examined by the Kefauver 
Senate Antimonopoly Subcommittee. 

It is understandable that any category of retailers relying upon support 
at law for this lucrative flexibility in day-to-day and customer-to-customer 
price fixing would vigorously support any effort to perpetuate it and would 
oppose with notable zeal, and invariably, any effort to withdraw the privilege. 

In this connection it may be of interest that American Fair Trade Council 
has never, either directly or indirectly, influenced, or attempted to influence or 
administer, any pricing of any product, either pricing by the manufacturer or 
py the reseller. A comprehensive search of AFTC’s files by an appropriate agency 
of Government has failed to disclose any such activity, or any other activity 
subject to criticism. AFTC has extended, whenever the occasion has presented 
itself, to all governmental agencies appropriately interested, a friendly and 
cordial invitation to inspect any and all records and files of AFTC in which 
they have had any interest. 

Quality Brands Associates maintains consistently a similar cooperative atti- 
tude. Neither organization has ever attempted, or intends ever to attempt, any 
administration of pricing of any products—at any level of distribution. 

(d) Another possibly considerable threat of conflict involving basic principles 
of vital interest to all trademark owners is reflected in the fact that informants 
familiar with the thinking of leadership personnel of governmental agencies tra- 
ditionally opposed to the drug trade’s formalized concept of fair trade legislation 
as a flexible price-fixing device, have advised that those agencies are hopeful that 
enactment of legislation based as are the Harris bill and 8S. 1083 could be made to 
lead to adverse Federal court action that would “lay wide open” issues long re- 
garded as resolved by the Old Dearborn decision. 

Those informants advise that such leaders are hopeful that enactment of the 
Harris bill by Congress and its later condemnation by a lower Federal court may 
subject the Old Dearborn concept of producer’s property rights in his trademarks 
to de novo consideration by our present U.S. Supreme Court. It of course is un- 
necessary to point out that, while such thinking is to date perhaps wishful think- 
ing, by hostile Federal agencies, any retreat by the U.S. Supreme Court from the 
now firmly established principle of such property rights in trademarks would 
require a forlorn battle for reversal by that Court of such adverse holding and 
return by the Court to the Old Dearborn principle, or, failing in that, would re- 
quire an amendment to the Federal Constitution. 

No one for whom I speak desires to be understood as suggesting that the pro- 
ponents of S. 1083 are, or have been at any time, any more sensitive to this 
remote exposure than they have been to the awkwardly conceived and clearly 
questionable legal and economic incongruities which they have grafted into the 
text of the legislation they now support. 

That such Federal agencies and Federal courts have long awaited an opportu- 
nity to limit and destroy, wherever possible, the existing legislative concepts of 
fair trade, for which leaders of the drug industry have at all times claimed full 
authorship and full credit—even as to the ill-fated Miller-Tydings and McGuire 
enabling acts—is made clear by reference to the following decisions: Eastman 
Kodak Co. v. Federal Trade Commission (1947) 158 F. 2d 592: U.S. v. McKesson 
€ Robbins, Inc. (1956) 351 U.S. 305; Schwegmann Bros. et al v. Calvert Distillers 
Corp. (1951) 341 U.S. 384. 

American Fair Trade Council did support the quality stabilization bill, H.R. 
2463, in the recent hearings by the House Interstate and Foreign Commerce Com- 
mittee. It will continue to support legislation similarly based, when introduced. 

It is believed that only thus may be best served the interests of the public and 
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of manufacturers of diversified products identified by trademarks. Only thus 
may smaller retailers be protected against the quality-deteriorating, store-traffic 
baiting and other undesirable influences of predatory pricing. 

Note that the quality stabilization bill, H.R. 2463, would regulate only the use 
by the retailer of the manufacturer’s property rights, with price stabilization 
being incidental. Contrast that, please, with S. 1083, which attempts, by dubious 
devices, to regulate directly both the sale of the product and the price of the 
product. 

Note also that the quality stabilization bill, H.R. 2463, provides three broad 
bases for protection of property rights of the trademark owner; namely, re- 
straint of (1) bait merchandising, (2) unfair pricing, and (3) misrepresentation 
of the trademarked product by the reseller. 

Contrast that again with S. 1083, which attempts only to regulate prices. 

In other words, the quality-stabilization concept contemplates only the estab- 
lishment, at the option of the manufacturer, of a price which he, the manufac- 
turer, has ascertained will permit the maintenance of a predetermined standard 
of quality and, consequently, of a predetermined value per dime or dollar invested 
by the public in the product. The remedy offered is revocation of the right of the 
reseller to use, in a manner injurious to the interests of the manufacturer, the 
property rights of the manufacturer in his trademark and the goodwill it 
reflects. 

Nothing in the quality stabilization bill would prevent any manufacturer from 
offering. under any of his trademarks, a product intended to sell at any price de- 
sired by the reseller, even if products under other of his trademarks are stabil- 
ized as to price and quality. 

A sad result of unrestrained discounter influence is that firms of professional 
product designers are now promoting quietly, with the manufacturers they 
serve, the adoption of a policy which honors to the limit the discounters’ demand 
for lowest possible prices regardless of quality. By this policy the manufacturer 
is asked to become committed to deliberately designing the product for a defi- 
nitely limited life. This requires greatest possible deterioration of quality stand- 
ards, and gives the public far less for its dimes and dollars. 

The frightening extent to which discounter pressures for constantly lower 
prices have already decreased the purchasing power of the consumer’s dollar— 
as an unwelcome inflationary influence—will be clear to you from the enclosed 
reprint of a survey report of Printers’ Ink of December 19, 1958, entitled: “Crisis 
in buying: Sales suffer as quality slips, service stops.” 

In 1952, American Fair Trade Council commissioned American Issues Press to 
conduct for it a national survey of housewives’ opinion in which pollsters, in- 
cluding students of departments of business administration of outstanding col- 
leges, executives of chambers of commerce, and of other qualified organizations, 
in every State in the Nation, did the work. They selected at random, from tele- 
phone directories, names of housewives, each of whom was asked, by telephone, 
six questions. 

The questionnaire stipulated rigid conditions under which the pollsters con- 
ducted the survey—conditions recognized, I am told, as fully objective and in line 
with accepted practice. 

Questions 4 and 5 of the survey carried the greatest significance. Question 
No. 4 read as follows: 

“When a product is priced too high for its quality, and does not sell very well, 
who do you think is hurt most, the storekeepers—who are free to sell out their 
stock of that product and stop buying it, and keep on selling other competing 
brands—or is it the manufacturer—and his workers—who may depend upon sales 
of that one product to keep going?” 

Of the first 10,549 housewives asked the above question No. 4, 8,176, or 77.5 per- 
cent as a national average, said they thought the manufacturer is “hurt most.” 

Question No. 5, to which the answers of 10,279 housewives were first tabulated, 
reads as follows: 

“Would you rather have the storekeeper fix, at any time, to suit himself, all the 
prices you pay, for all the products he sells you, or would you rather have the 
manufacturers of your favorite trademarked products set—and lawfully en- 
force—the prices of those products?” 
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Of these housewives, 8,080, or 78.6 percent as a national average, said they 
would “rather have the manufacturers” of their “favorite trademarked products 
set * * * and lawfully enforce * * * the prices of those products.” 

All pollsters’ reports were mailed by them directly to Ernst & Ernst, nation- 
ally known accounts and auditors, of Chicago. 

Exhibited herewith is a photocopy of the first Ernst & Ernst tabulation, dated 
March 26, 1952, covering results of the survey up to that date. It is from that 
certified tabulation that I have been quoting here. 

The survey was continued in 1952 in New York and in St. Louis, Mo., and in 
1954 in Louisiana and the District of Columbia. Missouri and the District of 
Columbia are non-fair-trade areas. The results of these surveys follow: 





Number and percentage 


Number of preferring manufacturer 

Area housewives to set and enforce price 

polled a 
Number Percentage 

New York.......- <t0 chub osdeipsadeg tue kuda Que mins ts dans ade 3, 869 3, 328 86. 02 

St. Louis, Mo--.-- ia in mnie oy alee iain albeit eden iee 3, 283 2, 238 68. 17 
ii earhinntinhceldiine wiimaintneananccianintian-a: 2, 679 1, 696 63. 3 
EE COR i tiincind hq teenies onndamin oneduatadick 2,007 1, 611 80. 3 





That the American Fair Trade Council must have been dead serious in arrang- 
ing for such an exhaustive coverage becomes apparent when we are reminded 
that opinion-research organizations of long standing regard a national sampling 
of 2,500 people adequate to reflect national opinion accurately—with one or two 
percentage points considered an adequate allowance for possible error. 

You will note that the questions employed in the survey significantly omit, we 
believe purposefully, any reference to the words “fair trade.” The questions, 
and their answers, nevertheless offer complete assurance that, when not confused 
by the professionally discredited words “fair trade,” the housewife supports over- 
whelmingly the principles of quality stabilization by means of price stabilization. 

It is with no small regret that AFTC has felt compulsion to point out the con- 
trasts above discussed. 

In directing attention to what are considered by many to be serious exposures 
to be created by enactment of a bill of the type of S. 1083, we have not been 
activated in the slightest degree by the fact that professional proponents of the 
Harris bill employed by drug interests, and proponents of the discounter type of 
wide-open predatory pricing, have read into the record of the hearings of the 
House committee vigorous, although we think not valid, condemnations of the 
quality stabilization bill, H.R. 2463. 

In our promotion of the principle of quality stabilization, we have relied en- 
tirely upon the appeal of that concept to the good sense and good conscience of 
others. 

Upon that basis we must continue to rest our hopes—without malice—and 
with confidence that the ultimate decision of our Congress will be with regard 
only for the established rights and interests of straightforward manufacturers, 
resellers, and the public. 


Ernst & ERNST, 
Chicago, March 26, 1952. 
AMERICAN F'AIR TRADE COUNCIL, 
Gary, Ind. 


GENTLEMEN : As requested, we have tabulated the answers received by pollsters 
in response to certain questions submitted by telephone to housewives residing in 
selected trading areas. The answers tabulated were reported directly to us by 
the pollsters, and include responses from each of the 48 States in the Nation. A 
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questions set forth below follows: 


Question number 


1. Are you the one in your home who buys most of the household appliances, 
foods, and supplies? 
Y 


2. When you go y shopping, do you buy mostly those brands of products easiest 
for you to see and reach, or do you look for certain well-known brands 
you may have tried and ‘like? 

Easiest to see and reach_.._--- J. sl FSS 
DGS toss. 2 

3. Do you buy mostly the lowest pric ed products or do- you consider both 

quality and price in deciding upon the value of a product to you? 
Lowest price_..---.. publ e st nakaneeibsseiddasdnmcdemschineiodsedisipe rt 
I NG SE, Sictd i cn nate Rh abidann tenes epemensanvemacteen enn 

4. When a product is priced too high for its quality and does not sell very | 
well, who do you think is hurt most, the storekeepers, who are free to 
sell out their stock of that product and stop buying it and keep on sell- 
ing other competing brands, or is it the manufacturer, and his workers, 
who may depend upon sales of that one product to keep going’ ? 

Storekeeper... --- Scien eetee ; ¥ cet 
Manufacturer... ace : 

. Would you rather have the storekeeper fix, at any time, to suit himself, 
all the prices you pay for all the products he sells you, or would you rather 
have the manufacturers of your favorite trademarked products set— 
and lawfully enforce—the prices of those products? 

i i sel tree ddeemenind a etatinbnnd 
tt ii tot at ala gyn it yt etal 

6. Are you or any member of your family employed by, or financi: ally in- 
terested in, any retail store? 


tabulation of responses received by us through March 24, 1952, 





I i ain cnt dees ieee a alla Ee at 
ei hace a ea corm eee eat miata 





ported directly to us by the pollsters. 
Very truly yours, 
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Number 


10, 480 
142 


1,044 
9, 750 


1, 150 
9, 692 
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2, 199 
8, 080 





157 
10, 620 
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in answer to the 


Percent 


98.7 
1.3 
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In our opinion, the foregoing tabulation fairly summarizes the responses re- 


ERNsT & ERNST, 
Certified Public Accountants. 
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Loose wires, poor insulation, weak seams—“Things are made too fast now,” say repairmen 








Crisis in buying: Sales suffer 
as quality slips, service stops 


When a man has to spend $150 a year to 
keep his toaster, washing machine and all his 
other appliances working, he’s not too willing 
—or even able—to trade them in when the 
new models come out 

That's the plight the average consumer is 


That's also the plight of the average appli- 
ance maker—and for him it’s worse. He has 
more at stake 

Here is a nation-wide survey of consumer 
opinion on the matter of product quality and 
service. It offers just cause for shock. It also 


Manufacturers put consumers in the position 


suffering today 


“I hate it—I can’t stand the damned 
thing.” Mrs. Nancy Jordan, a 30-year- 
old mother of two smal] children who 
lives in a San Francisco suburb, used 
those strong words last week to de 
scribe her feelings toward a relatively 
new automatic washer. The reason for 
her vehemence was simple: “It has cost 
me $136 in repairs already.” 

Mrs. Jordan’s is not an isolated case 
For some time now there have been 
rumblings of discontent from consum 
ers about the quality of products— 
especially electrical appliances. It has 
been expressed in angry letters to man 
ufacturers and stores, to newspapers 
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offers some hope 


ind magazines, particularly to women’s 
service public ations 

Indirect criticism has come from in 
dustrial designers who paradoxically 
bemoan the fact that too much atten 
tion is being paid to style—their spe 
cialty—and not enough to function, the 
responsibility of the Even 
professional comedians have their joke 
about the “other man” who comes to 
the house nowadays while the husband 
is away at work—the repairman. A 
Chicago housewife said wearily: “I al 
ways have a ‘man’ coming. One came 
yesterday, one came today, there'll be 
one tomorrow. It almost seems as if the 


engineer 


repairman is a member of the family 
How widespread are such attitudes? 
To find out, Privrers’ Inx sent out its 
correspondents throughout the nation 
to interview consumers who recently 
purchased appliances. As a counter- 
balance to ordinary human subjective 
ness, the correspondents also talked to 
independent repairmen and retailers 
Printers’ Inx found that consumer 
irritation over product quality, to put 
it mildly, is the rule rather than the 
exception. It ranges from philosoph- 
ical acceptance to Mrs. Jordan's ran 
cor. It is directed at the store that sold 
the faulty appliance, the company that 
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made it, and the repairman himself 

Repairmen, for their part, expressed 
disdain for the sloppy workmanship 
they encounter—loose wires, poor in- 
sulation, faulty filters and a host of 
other defects. As a Seattle repair-shop 
owner expressed it: “Things are made 
too fast now. It seems as though in the 
last three or four years appliances are 
even worse than they were after the 
war.” No housewife, coping with a 
couple of youngsters, a load of dirty 
clothes and a broken washer, would 
dispute it. 


|. A national problem 


Consider these experiences: 

> San Francisco—The year-old refrig 
erator owned by Mrs. Betsy Kline, a 
28-year-old mother, developed a loud 
“noise.” The repairman came, looked 
at it, and told her it was “unfixable.” 
She thinks a $289 refrigerator should 
operate longer than a year without 
developing a “wheeze.” 

> St. Louis—The picture tube in a tele- 
vision set purchased by Mrs. William 
McGrath, a 32-year-old housewife 
blew out exactly two weeks after the 
warranty expired. “Manufacturers,” she 
observes caustically, “seem to have the 
warranties so perfectly timed that the 
second they expire something goes 
wrong.” 
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of having invested so much in repairs that they can't afford to buy next year's model 


> Minneapolis—Five times the repair- 
man was called to the home of Mrs 
Walter Steiner, a 32-year-old house 
wife, and five times he worked on her 
new television set. before it played 
properly. When she complained to one 
of them that the set kept picking up 
snatches of programs from distant sta 
tions, he replied glibly: “That's because 
it was tuned up in Chicago.” 

> Cleveland—Raymond DeCrane, as- 
sistant city editor of the Cleveland 
Press, has had “nothing but trouble” 
with the power mower he bought this 
spring. “It’s been serviced twice al- 
ready this year,” he says, “but recent 
ly the cutter blade broke off and landed 
at the feet of my two-year-old son. I'm 
pushing a hand mower now.” 

> Atlanta—Mrs. Marvin Bearman, a 
26-year-old Atlanta housewife, bought 
a new clothes dryer. On the fourth 
day it was in her home “smoke started 
billowing out of it.” The repairman’s 
diagnosis: faulty wiring. Mrs. Bearman 
was comparatively lucky. Another At- 
lanta housewife, Mrs. J. R. Jordan, 
39, did not discover that her dryer was 
faulty until a “load of clothes burned 
up.” The thermostat had failed. 

> Kansas City—A 31-year-old mother 
of three had the repairman out 14 
times during a six-month period before 
her new dishwasher operated properly 
Fortunately, the bills were covered by 
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service guarantees, so it cost her only 
7 for the original service call 
> Seattle—The repairman has been to 
the home of Mrs. Benjamin McAdoo, 
Jr., three times in as many months to 
repair her new washer. Once the con- 
trolling mechanism was at fault; twice 
the pump stopped up. Mrs. McAdoo 
laments: “We had our old washer for 
six years and never had any trouble.” 
Although many such failures are 
covered by service policies and warran- 
ties, the bills do mount up. Mrs. Elena 
Goddesman, a 40-year-old mother who 
lives in the moderately well-to-do Chi- 
cago suburb of Evanston, estimates 
that she spends a minimum of $100 
annually for plumbing and electrical 
repairs on dish- and clothes-washing 
machines, $40 a year for heating and 
air-conditioning service, and $40 to $50 
annually on keeping small appliances 
working. Her neighbor, Mrs. Betty 
Goldman, a doctor's wife, objected: 
“You can triple the estimate on plumb- 
ing and electrical service. I have bills 
totaling $200 for just one air-condi- 
tioning unit in the last 12 months.” 


Repairs drain new-model money 


Mrs. Goddesman added she was esti- 
mating her repair bills conservatively 
She sighed: “Life would be so much 
simpler without appliances.” Of course, 
she and women like her are not going 
to do without appliances. But there are 
two points in such consumer attitudes 
and dissatisfaction that are significant 
to the advertising and marketing man 
> Once an appreciable amount of the 
family budget goes into repairs—Print- 
ers’ Inx found that the average is be- 
tween $100 and $150 annually—con 
sumers have a vested interest in not 
trading in the old appliance for the 
new, no matter how many new features 
are designed to lure them. As a Des 
Moines housewife put it: “Once you've 
fixed everything that’s going to break, 
why start over on a new one?” Her at 
titude is borne out by the experience 
of Ralph Grant, a St. Louis repair-shop 
owner, who says: “The way most appli- 
ances are put together in the factories 
today, the buyer can usually expect to 
have some trouble for at least a year 
If you get through the first year with 
little or no trouble, you can usually ex 
pect not to have any major difficulties 
for many years.” Thus, many appliance 
manufacturers restrict the replacement 
market themselves by putting the con- 
sumer in the position of having invest- 
ed so much in repairs that he has 
nothing left to put into a newer model. 
> Consumer confidence is easily shak- 
en by a bad experience with a faulty 
product. The millions of dollars that 
go into advertising and public relations 
to build an image of a corporation as 
a producer of reliable goods can be 
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Appliance breakdowns can be disastrous 


damaged in the eyes of the individual 
by just one such experience. PRinTERS’ 
Inx, in its survey, found that many 
companies that have long enjoyed na- 
tional reputations for quality were fre- 
quently tarred by wrathful consumers. 
Their refrain invariably ended: “I'll 
never buy a such-and-such again.” 


ll. Service 


No manufacturer acknowledges, of 
course, that his product is less than the 
best. Nor are retailers garrulous when 
asked about the quality of the prod- 
ucts they sell; privately they will ad- 
mit that they are less than happy with 
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reprinted from This Week, © 1958 by 
United Newspapers Magazine Corp.) 
the situation and quickly dismiss the 
subject 
One concrete measure of the scope 
of the problem can be found in the 
patterns of distribution and in the ad- 
ditional services being provided by 
some retailers. The latter is particularly 
evident in traditionally service-oriented 
department stores. Increasingly they 
are assuming the role of “purchasing 
agent” for their customers, rather than 
acting as mere warehouses for goods. 
One outstanding example of this 
type of merchandising policy is that 
practiced by Bamberger Co. in New- 
ark, N.J. As many other stores, Bam- 
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berger maintains its own laboratories 
to test new products, products that 
have undergone major changes, or 
those about which repeated complaints 
have been received. Bamberger’s stand- 
ards are among the most rigid in the 
country. Failure to measure up results 
in the offending product being bounced 
off Bamberger’s sales flooor. 

Bamberger’s president, David Yunich, 
cites television sets as an example. Ten 
years ago his store carried sets made 
by 15 different manufacturers. Today 
it handles six. The other nine have been 
dropped. Yunich belitves it is a de- 
partment store’s responsibility to stand 
behind the products it sells. The retail- 
er, he feels, must sell more than a prod- 
uct—it must also sell reliability and 
confidence 


Stores need their own service men 


For that reason, most of the nation’s 
leading department stores maintain 
their own service departments to pro- 
vide qualified repair service for their 
customers, or follow a liberal policy of 
taking back any appliance a customer 
is dissatisfied with. Take the J. L. Hud- 
son Co. in Detroit, for example, which 
matches any price posted by another 
store in town, and the experience a 28- 
year-old housewife had at Hudson. 

“I bought a refrigerator from one of 
the local discount houses about two 
years after we were married. Some- 
thing went flooey with it about a week 
after the warranty ran out. Do you 
think I could get any satisfaction out 
of that discount house? “We don’t have 
a repair department, lady. Take it up 
with the manufacturer,’ they told me. 
On the other hand, a year or so ago 
my Hudson washer (the store’s own 
label) conked out. I’d had it about two 
years but I called the store anyway to 
see if they’d do anything about it. They 
had a man out here the next day and 
didn’t charge me a cent for the serv- 
ice. They're very nice about that.” 

Attitudes such as that build reputa- 
tions—and reputations build businesses. 
Halle Brothers in Cleveland, for in- 
stance, enjoys a word-of-mouth stand- 
ing among Clevelanders as the “place 
to go to buy quality.” 

Since its founding 67 years ago, 
Halle has operated on the theory that 
it’s good business to sell the best prod- 
ucts available and give the most serv- 
ice possible in the process. At Halle 
that theory has gone to such lengths 
as keeping a crew of seamstresses work- 
ing all night to alter a dress for a bride- 
to-be whose gown was ruined by a dry 
cleaner the day before the ceremony, 
or a conscientious clerk delivering a 
baby crib late at night to a customer 
whose son and daughter-in-law unex- 
pectedly came to visit with her new 
grand-child. The philosophy behind 
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such service is explained by Paul 
Hoover, Halle’s vice-president and 
store manager, in these words: 

“Our responsibility to the customer 
does not end when he exchanges his 
money for our goods. We believe it is 
our responsibility to see to it that the 
customer is happy with the things he 
buys from us.” 


il. Quality 


Not all retailers have such an atti- 
tude. And far too many consumers ap- 
parently are pretty unhappy with many 
of the things they buy today. But are 
products really as bad as the people 
Printers’ Inx has interviewed describe 
them? 

People, of course, do tend to be 
wholly subjective. Irritated and incon- 
venienced, they unhesitatingly accuse 
the store in which they bought it or 
the company that made it. Manufac- 
turers, on the other hand, insist with 
all sincerity that they are giving con- 
sumers better products at lower prices 
than ever before. Somewhere in be- 
tween in a realm of subtle grays lies 
the answers. Here are some of the ele- 
ments in the situation and some areas 
where improvements can be made. 

Costs—Squeezed by ever-increasing 
labor and material costs, appliance 
manufacturers have apparently cut 
corners on the little things. For in- 
stance, Printers’ Inx’s interviews with 
independent repairmen invariably 
turned up comments that the most 
common failings they have to fix are 
component parts and connections. 


Loose screws, weak seams 


“We get steam irons,” says George 
Zesbaugh, owner of the Domestic Elec- 
tric Co. in Seattle, “for repair because 
somebody in the factory has left a 
screw loose. That should be caught by 
an inspector.” A San Francisco serv- 
iceman, whose experience has been 
similar, feels that’s “because the factor- 
ies employ 15 men to do the job of 
20.” Another San Francisco repairman 
cites the case of an expensive copper 
toaster he fixed recently. “It was 
seamed incorrectly,” he explains. “It 
looked fine from the outside but the 
first time the toaster was heated up the 
copper expanded and burst the seam.” 

The common theme in all cases was 
slip-shod and sloppy workmanship. And 
the common result: an irritated cus- 
tomer, perhaps one lost forever for the 
company involved. 

Several appliance manufacturers are 
meeting this problem by cutting manu- 
facturing costs by reducing the number 
of different models in the product lines 

Complexity—Today’s appliances are 
infinitely more complex than they were 
ten years ago. Timing mechanisms, cy- 
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‘Understanding holds Halle Bros. customers. 


Many retailers are soothing con- : 
sumer irritation over product quality } 
by giving them more service. Here's ; 
how the liberal policies of Halle! 
Brothers in Cleveland paid off when } 
a customer felt let down by the things ; 
he bought. Customer-relations manager ' 
Elijah Hartley describes it: 

“We recently had a well-to-do couple 
who purchased a $16,000 home-decor- ' 
ating program. They became unhappy | 
with some phases of it and decided ! 
they would not pay the last $700 they ' 
owed. ; 

“I went to visit this man in his office ! 
and told him I wanted to discuss some ' 
money he owed us. He tartly informed ! 
me that Halle owed him money, Well! 
then, I said, let’s discuss that. How ! 
much do you think we owe you? Let's | 
go out to your home so your wife can : 
join in. We did. ; 


Fair exchange 


“When we got down to talking about 
money, he said we owed him a $300 | 
adjustment on the carpet, she said : 
$350. I agreed to $350. Then she said 
we owed them a $200 adjustment on 
some furniture. He said $250. Again, I 
agreed to the higher figure. Finally, we 
agreed that Halle owed him $600. I 
returned to my office and wrote out a! 
credit slip for that amount. Back came : 
a check for the $700 he owed us 

“Later, I told the division manager 
that the matter was resolved and he 
replied: ‘It certainly is. This morning 
we got an order from that couple for 
$1,300 worth of draperies.’” ; 


A sympathetic ear in the adjustment bureau saves more than one customer 
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The quality crisis is widespread: Good repairmen must know dozens of appliances 


cle changers, sequential phases, sole- 
noids—these are a few of the things 
that fill the labyrinth inside an ap- 
pliance, Each gadget added to provide 
a new feature increases the chance of 
a breakdown. Simplification through re- 
finements that come with time will 
avoid many of them. Repairmen and 
consumers repeatedly made the point 
that the newer types of appliances are 
most prone to breakdowns. 

Education—The complexity of appli- 
ances raises the question of how well 
trained consumers are to use them. The 
average housewife hasn't even a vague 
idea of what goes on inside an appli- 
ance. Yet, she should be a fairly skilled 
technician, whether she feels the need 
or not. She is, in effect, the operator 
of at least $2,000 worth of complex 
mechanical and electrical equipment. 
No factory would turn a worker loose 
on an expensive piece of machinery 
without first satisfying itself that he 
knew how to handle it. Yet, that is 
what appliance manufacturers do with 
consumers. 


Poor product quality can drag down sales 

> Once an appreciable part of the family budget is invested in repairs— 
Pavers’ Inx found that the average is between $100 and $150 a year— 
consumer interest in trading the old for the new is drained off both finan- 
cially and emotionally. Manufacturers thus tend to restrict the replacement 


market themselves. 
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> Advertising expenditures to build an image of a company as a reputable 
producer of an appliance worth owning is blurred by consumers’ unhappy 
experiences with breakdowns and the resulting tales they spread. 

> Convenience is a major selling point for appliances. Yet many consumers 
now regard them as nuisances because of breakdowns 


The matter of consumer education, 
then, is probably the area with the 
most room for improvement. And it is 
one that can be developed with little 
additional cost. 

A well-qualified view on that was 
expressed by Mrs. Randell Cook, a 
sales clerk in a suburban branch de- 
partment store in Walnut Creek, Calif. 
She points out that manufacturers often 
go to great expense to package a prod- 
uct attractively and print tags to go 
on it that are boastful but contain not 
a word on how to use it. 

She cites an incident in her store 
recently of two stock clerks trying to 
assemble a pair of bunk beds. Not a 
hint from the manufacturer was in- 
cluded on how to fit them together. 
Only through a process of elimination 
did they finally get the beds assembled. 
On the other hand, she mentions the 
tag Chemstrand includes with blankets 
made of its Acrilan. Those tags con- 
tain just six words on the front, but 
they are highly valuable words: “Can 
be put in a dryer.” 
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“Product information,” Mrs. Cook 
sums up, “is the responsibility of the 
manufacturer.” 

This view is shared by L. D. Bayne, 
divisional merchandising manager for 
the Famous-Barr store in St. Louis. He 
believes that manufacturers should 
conduct demonstrations and hold sales 
clinics for retail sales personnel so that 
they'll know the product they are sell- 
ing. Bayne points out that in a large 
store the salesmen on the floor tend to 
sell the products they are best ac- 
quainted with. “Our sales people,” he 
says, “recently had to sell a stove that 
had some unusual gadgets on it. But 
the manufacturer didn’t bother to ex- 
plain it to them thoroughly. Those who 
weren't familiar with its operation 
didn’t—indeed, couldn’t—try very hard 
to sell it.” 

A Detroit housewife, on the other 
hand, mentioned to Printers’ Inx that 
when she bought an electric range re- 
cently the store clerk not only demon- 
strated it, but the manufacturer sent a 
man around after it was in to check its 
installation, suggest ways to save on 
electricity while using it, and leave 
a recipe book. She’s very pleased with 
her purchase. 

Pricing—If there is a real villain in 
the situation, it is pricing. Retailers 
discount prices for competitive pur- 
poses with the tacit consent of most 
manufacturers. Even consumers them- 
selves encourage—perhaps unwittingly 
—small compromises with quality for 
the sake of a few dollars less by being 
overly bargain-conscious. As Marshall 
Ruehrdanz of Chicago’s North Shore 
Television Service states it: “Workman- 
ship is cheap on leader models, partic- 
ularly on portables. But this is in re- 
sponse to a public demand for econ- 
omy. People are very price-conscious, 
and discounting is rampant in the ap- 
pliance field.” 


Makers have begun to move 


Manufacturers are aware of the 
problem. Just two weeks ago in sur- 
veying the sales outlook for 1959, 
Printers’ Inx found several companies 
that are trying to rebuild the battered 
price structure in appliances and in- 
tend to emphasize quality in their pro- 
motional efforts next year. It’s a move 
long overdue. 

The need was expressed by Mrs. El- 
vira Terrano, a 48-year-old Cleveland 
mother who had repeated trouble with 
her new dryer: “It’s a shame when you 
pay money for convenience and only 
get headaches and bother.” Conveni- 
ence is the keystone on which sales of 
modern appliances rest. Manufacturers 
face a tough job in persuading con- 
sumers inconvenienced by appliance 
breakdowns that they are finally giving 
convenience to them. 
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Cut Prices Force Greater Cuts in Quality 








il Mi a cine | tl les 








NATIONAL FAIR TRADE LEGISLATION—1959 371 


To the Senate Subcommittee on Interstate and Foreign Commerce, Senator Strom 
Thurmond, Chairman: 


Mr. Chairman and gentlemen, my name is Clyde P. Caswell. I am coowner of 
the Compton Photo Supply of 1021 East Compton Boulevard, Compton, Calif. 

My thinking as herein reflected is representative of and compatible to a sub- 
stantial segment of franchised and legitimate photographic dealers in southern 
California and elsewhere in the United States regarding fair trade legislation. 

The viewpoints herein enumerated are not necessarily confined to knowledge 
and experience as a retailer alone, but also predicated upon 4 years as corpora- 
tion executive, 27 years in the certified public accounting profession, 3 years as 
finance officer (major), Adjutant General’s staff, World War II, 3 years U.S. 
Treasury Department in connection with fraud cases, and 10 years as subdivider 
and builder. 

I testified before your honorable committee at Washington, D.C., on July 21, 
1958, in behalf of legislation necessary to amend the Federal Trade Commission 
Act with a view toward equalizing rights in the distribution of identified mer- 
chandise. Thus, concurrent with said verbal testimony, I present supplemental 
arguments advocating the passage of a Federal fair trade bill for reasons as 
follows: 

The discount houses and certain chainstore organizations sales methods, viz, 
advertising and selling merchandise at cost or a few cents above, or below cost, 
and using brand-named products as loss leaders, has and is usurping the retail 
merchandising segment of our economy to the status of monopoly through elimi- 
nation of the small legitimate retailer. This contention is predicated upon the 
fact that loss of business, livelihood, and bankruptcy of the small retail merchant 
has increased at an alarming pace since inception of the discounters immoral 
selling methods; for example, let us review the records pertaining to bankrupt- 
cies compiled by Dun & Bradstreet regarding commercial failures. 

During the 5-year period, 1953-57, inclusive, 57,342 business firms failed; of 
which 64.6 percent were small businesses, and of this 64.6 percent the small re- 
tail firms represented 41 percent of all failures; and in addition voluntary disso- 
lutions and mergers showed an estimate of 350,000 per year. 

Statistics reflect that the total failures in the United States during 1957 in- 
creased 57.42 percent over 1953, and for the same years the rate of increase for 
the 82 States with active fair trade laws as a group was 42.34 percent; while the 
rate of increase in retail failures in 16 States without effective fair trade at the 
close of 1957 was 149.19 percent, i.e., 91.77 percent in excess of the national 
average. 

Tentative and incomplete data as yet for the year 1958 indicates a more devas- 
tating impact upon our retail economy as the results of the wanton price cutting 
by discounters who, though in the minority, are well on the way to ultimate mo- 
nopoly of our retail economy. 

Now let us set our sights upon the demoralizing effect as results of this ram- 
pant discounting upon the manufacturer of brand-named merchandise. There 
are thousands upon thousands of violations every day thoughout our Nation 
wherein “discounters” advertise in newspapers, brand-named merchandise as loss 
leaders to woo the consumer into their stores and then pressure them into pur- 
chasing other off brands, which have markups of 300 to 400 percent. This is a 
habitual practice of discounters and their ulterior method of deceiving the con- 
sumer while cheapening brand merchandise by utilizing it as a comeon. 

In the absence of a Federal Fair Trade Act the manufacturer is helpless to 
protect the goodwill of his brand name or the investment therein, because the 
discounters are indifferent to his welfare; either reputationwise or financewise. 
The discounter dons a false halo and struts across the retail horizon as a bene- 
factor to the consumer, but in reality he is cutting a swath of destruction which 
will eventually ruin the manufacturer of brand-named merchandise, submerge 
the legitimate retailer, appropriate all of the retail economy to his monopolistic 
empire and stand as a champion of economic devastation. 

Gentlemen of the committee, this is what is happening right now. You have 
but to put your ear to the ground and cast your eyes around and you will note 
the continuing financial scars to our economy through loss of livelihood, by pro- 
prietors and employees alike. 

You may ask, “How did this happen?” Well, let’s view it from the manufac- 
turer’s angle: 

Our Federal antitrust agencies, the Department of Justice and Federal Trade 
Commission, due to their fervor toward antitrust legislation have always main- 
tained that anything related to price fixing is illegal; in fact their theories and 
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interpretations have practically expelled any proposed legislation for fair trade, 
because they have maintained that fair trade was excluded and lightly explained, 
They have been so intent in their prerogative to enforce the antitrust statute 
pertaining to the manufacturer, as evidenced by many cases in the past, that 
their vision has become obscure to the monopolistic tendencies of the discounters, 
for we are already in the throes of retail monopoly by that minority group. 

These factors considered have prompted many manufacturers to forsake fair 
trade, resulting in a displacement of our retail economy for the reason that under 
the McGuire Act the manufacturer has no recourse or protection against inter- 
state invasion upon fair-trade States. He refuses to witness the cheapening of 
the good will of his brand-named product while the discounters wage their 
immoral war on the retail economy, plus the fact that legitimate franchised 
dealers will not stock his brand due to the unfair competitive methods and prices 
promulgated by the discounter. 

The manufacturer who has produced a generally accepted brand-named article 
to be sold at a sugested fair competitive price is certainly entitled to protection 
against assault on his good will. 

How long must the manufacturer tolerate the audaciousness and impertinence 
of the discounters in setting the selling price, when, as a matter of fact, the 
discounter hasn’t the faintest concept of production cost, nor does he know where 
a fair price begins or ends. 

The majority of manufacturers expend considerable time and money to inau- 
curate and preserve a distribution system, and through the medium of that 
distribution system the bulk of the manufacturer’s product is directed to the 
small retailer. The manufacturer promotes his product by expensive national 
preadvertising wherein the list price is generally shown. The manufacturer 
maintains a sales force and coordinates the distribution with the jobbers and 
distributors and assists the legitimate retailers in the marketing of his product 
often by demonstrators, factory representatives, promotional and educational 
literature, etc. 

The discounter, like a predatory vulture, swoops into the marketplace after the 
manufacturer has developed a popular demand for his product and indiscrimi- 
nately slashes the list price set by the manufacturer with a view of usurping 
all the retail business. The discounter sells price only: he dispenses little 
service, if any, and assumes no responsibility to the consumer as to replacements, 
guarantees, or otherwise, in case of defects. 

It should be a producer’s inalienable right to protect his product from being 
footballed in the marketplace pricewise because when the discounters cheapen 
the producer’s commodity they are in reality demoralizing the manufacturer's 
good will, and that good will represents a substantial portion of the producer's 
investment. 

The Supreme Court contends that a contract by which a manufacturer binds a 
retailer to maintain the established selling price of his trademarked product is 
void, for the reason that it prevents competition between retailers and restrains 
trade. But, is it not a fact that if the brand-named article is sold by one retailer 
at a price less than another retailer, the manufacturer in effect is competing with 
himself? 

To counter such competition the manufacturer of a brand-named article sells 
his product to one dealer in a given area, or establishes a sales agency or agencies 
within a certain territory for distribution purposes. 

The legal ritht of a manufacturer to create puch exclusive outlets has never 
been questioned, but if it is legal to establisill exclusive selling agencies, why 
should the manufacturer of a brand-named pfoduct be prohibited from creating 
a marketing system wherein his several distribution agencies will sell for the 
same price? 

The past decisions and interpretations of the Supreme Court respecting this 
matter have never convinced the undersigned that there is any difference in 
reality between an agent who retails the article and a dealer who retails it. 

For many business establishments the maintenance of a standard price is no 
problem. The small-town baker maintains the quality and price of his product 
through sale over the counter. The large Standard Oil monopoly maintains 
quality and price by selling throughout the world to the individual from its own 
tank trucks. But for most manufacturers the jobber and the retailer are dis- 
tribution centers; and those jobbers and retailers are as necessary to those 
manufacturers as railroads, airlines, etc. The Standard Oil Co. is permitted, 
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without entering into contract with dealers, to maintain price through its 
dominate power. 

Shall the law discriminate against the smaller establishments without that 
power and prohibit them the legal right to contract with dealers to accomplish 
a like result? To insure to the small manufacturer the ability to maintain the 
price of his product, the law must afford the manufacturer price protection. 

Whenever a dealer is selling unidentifiable merchandise or goods under his 
own name, he alone should set the price; but when a dealer uses somebody else’s 
name or brand to sell goods, then the owner of that brand has an initial interest 
which should be respected. Intrinsically, the transaction is one between two 
principals—the manufacturer and the consumer. All others (jobbers and re- 
tailers) are middlemen or agents, because the product is not really sold until 
purchased by the consumer. 

Why should one or a group of middlemen (discounters) be permitted to depre- 
ciate in the public mind the value of the producer’s brand and render it unprofita- 
ble, not alone for the producer, but for all 


other middlemen and/or retailers 
or agents. 


Why should one or a group of middlemen (discounters) be permitted 
to indulge in price cutting which tends to drive the producer’s goods out of the 
market and eventually interfere with the consumer obtaining the product at all? 

When the U.S. Supreme Court denied to producers of copyrighted or patented 
goods the power to stabilize, by notice, the prices at which their products should 
be sold, the Court merely interpreted the Patent and Copyright Acts and de- 
elared that such acts did not confer any special privilege. But when the Court 
denied the validity of contracts for price maintenance of brand-named mer- 
chandise, it decided a very different matter. 

The Court did not rest its decision 
because there is no statute in terms 
indeed, deals directly with the subject. 


upon the interpretation of a statute 
which prohibits price maintenance or, 


It did not refuse to grant a special privilege to certain manufacturers: it 
denied a common right to all producers. Nor does the decision of the Court 
proceed upon any fundamental or technical rule of law. The decision rests 
upon general reasoning as to public policy, and that reasoning is largely from 
analogy. 

As I have stated before, when a court decides a case upon grounds of public 
policy, the judges become in effect legislators. The question then involved is 
no longer one for lawyers only. It seems fitting, therefore, to inquire whether 
this judicial legislation is sound, whether the common trade practice of main- 
taining the price of brand-named merchandise has been justly condemned. 

Gentlemen, let us not be under any illusions as to the value or effect of price 
cutting by the discounter. He is wielding a most potent weapon of monopoly— 
a means of killing the small retailer to which the great trusts have resorted 
frequently. It is so simple, so effective 

Organized price cutters secure by this means the cooperation of the short- 
sighted unorganized consumer to his own undoing, Thoughtless or weak, he 
yields to the temptation of trifling immediate gain and, selling his birthright 
for a mess of pottage, becomes himself an instrument of monopoly. 

Only a Federal fair trade act with teeth in it can raise the standard of 
our retail economy and insure the manufacturer, middleman, retailer, their 
employees and the consumer of a better America for Americans. 

I thank you for the previlege of submitting a report and respectfully ask your 
favorable consideration respecting legislation for a Federal fair trade act. 

Respectfully submitted. 


CLypE P. CASWELL. 


STATEMENT TO THE SUBCOMMITTEE OF THE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE OF THE U.S. SENATE ON S. 1083 IN BEHALF OF THE NATIONAL 
ASSOCIATION OF RETAIL CLOTHIERS AND FURNISHERS 


Gentlemen, the National Association of Retail Clothiers & Furnishers is the 
national trade association of retailers of men’s and boys’ wear with headquar- 
ters at 1257 Munsey Building, Washington, D.C. Throughout its 50-year 
history our association has served and represented this type of retailer which 
is so typical and representative of American small business. Our membership 
now numbers approximately 2,500 large and small retail stores from all parts 
of the Nation. 
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For several decades our association has favored the principle of protection 
for retailers and manufacturers alike who have established consumer respect 
for brand names. We have gone on record consistently in favor of national 
legislation that would afford such protection to retailers and manufacturers, 
Over the past 2 years alone, we have appeared before committees of both the 
House of Representatives and the Senate supporting such legislation and urging 
the passage of a national fair trade law. 

Earlier this year we appeared before the House Committee on Interstate and 
Foreign Commerce in favor of the Harris bill which, we are pleased to note, 
has been favorably reported out of committee. We are pleased to submit this 
statement in favor of S. 1083, a companion bill to the Harris bill, and sincerely 
hope that this honorable subcommittee will give its quick and favorable endorse- 
ment to the principle embodied in this bill and that Congress will follow through 
in giving retailers this much needed protection from the ruinous effects of price 
cutting. 

Support of this legislation is based not only on the urgings of our 2,500 mem- 
bers but by men’s wear retailers throughout the Nation. In February of this 
year, our association held its 41st annual convention in Chicago. It was our 
most successful convention with over 5,000 attending from all parts of the 
country. In the formal discussions, as well as in the even more valuable bull 
sessions which are an integral part of every convention, there was much discus- 
sion of the future of brand names in our industry; in the increased activity 
on the part of discount operators, discount catalogs, and supermarkets going 
into men’s apparel retailing—and the advances, even flirtation, that these cut- 
price retailers are making toward brand-name merchandise. 

The discussions showed that leading manufacturers whose brand names have 
become acceptable through the years 'to the consumer recognize that this sue- 
cess has been made possible not only through their own national advertising 
and promotion but almost equally through working with historic retailers. It 
was apparent in the formal discussions that these manufacturers know that to 
continue to prosper they must maintain their historic outlets and must not per- 
mit price cutters to destroy their brand names. 

Recognizing the problem faced, the retailers assembled at the convention 
passed the following resolution: 

“We reiterate our prior position in favor of fair trade and urge that retailers 
and manufacturers alike cooperate with the association in urging the 86th 
Congress to promptly enact such legislation.” 

As directed by this resolution, the association has appeared before the House 
committee and testified for the Harris bill. But the resolution evoked much 
more than the association's statement. During the House Interstate and Foreign 
Commerce hearings, three men’s wear manufacturers appeared and testified in 
favor of the fair trade principle. This evidences the growing interest of the 
men’s wear industry as a whole in the principle of fair trade. These appear- 
ances were the first time that any men’s wear manufacturer has come to 
Washington to plead the cause of fair trade for their own salvation directly 
and indirectly by affording protection to the retail outlets that they have been 
doing business with and cultivating throughout the years. 

Previous hearings on Capitol Hill have given the inference that brand name 
goods are high markup merchandise and that it was therefore in the public 
interest 'to permit price cutters to squeeze the water out of profits. Witnesses 
have said that a container of pink pills with a brand label will cost the con- 
sumer $6.95, while with the label removed the identical pills will cost only 
$4.95. This may be true. 

But in the men’s wear trade, it is not true. Brand name goods are generally 
sold in the men’s wear trade at a lower markup than nonbrand goods. With 
merchandise bearing the store owner’s name, the retailer is able to merchandise 
at a greater initial markup than allowed on ‘the nationally advertised item. 
This is particularly true in men’s furnishings such as shirts, socks and under- 
wear. It is obviously more profitable for the men’s wear merchant to promote, 
advertise, and sell his own or an unknown, unadvertised brand. But that is 
only part of the story. The store selling brand names recognized that well 
advertised is half sold; that by associating himself with recognized quality 
brands he is establishing a hallmark for himself, his store and that his selling is 
easier. 
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In fact this lower markup on branded goods is evidenced by the testimony of 
one clothing manufacturer who appeared before the House committee holding 
hearings on the Harris bill and supported the fair trade principle so that re- 
tailers could not raise the price of his well-known brand name suit to the 
ultimate consumer. This being the case, how can it be contended that such a 
pill is not in the interests of the consumer. 

There are many stores in the men’s wear field that do not carry brand names 
put feature their own styles and merchandise only. These are most often 
high quality stores featuring distinctive styles. Many of them appeal to their 
particular type of customer through their distinctive individual store personality. 
Experts in the trade will agree the markup in these stores is as high if not 
higher than the store dealing particularly in recognized brands. 

Thus by the killing of brand names and their reputations by price cutting, 
prices paid by the ultimate consumer will increase for brand name stores will 
be forced into private label operations. Now and in the past the set prices of 
prand name merchandise has been a deterent to uncompetitive prices on non- 
prand goods. In fact the prices on men’s wear merchandise have been so com- 
petitive over the years that some of the prices are actually lower than they 
were 10 years ago. This is evidenced by the Bureau of Labor Statistics cost 
of living index which shows men’s wear prices have risen only 8.5 percent over 
the base period of 1947-49 while the general cost of living has gone up 23.9 
percent. The most trademarked item of all in men’s wear—men’s business 
shirts—has gone down 3.4 percent during the period. 

The fair trace principle is opposed on the theory that it will create monopoly. 
This is not true in the men’s wear trade. In the tailored clothing field there are 
slightly less than 1,400 manufacturers in the industry, yet only a handful na- 
tionally advertise and are recognized brand names. In the furnishings field 
there are nearly 2,000 manufacturers, but there are only about 3 brand named 
shirts that you could enumerate. These brand name manufacturers are a small 
minority in our industry. Their total production, while substantial and much 
larger than the average manufacturer, still is so small in comparison to the total 
production that there is no possible threat of monopoly. 

Despite the lower markup, regardless of the ready availability of nonbrand 
goods, it still is of vital importance to thousands of independent men’s wear 
merchants that the good name of these lines be maintained. Many thousands 
of stores are known as brand name stores in their community. Their store 
name and the manufacturers brands are synonymous in the consumer’s mind. 
Stores handling brand names do an average of 60 percent of their furnishings 
business in such brands. There are thousands of stores which are 100-percent 
brand stores. If the gentlemen of this committee will reflect upon the men’s 
wear stores in their home communities, I am sure they will recall many good 
constituents who they recognize as brand name stores. It is this group that the 
proposed legislation will protect. 

We hope this statement will demonstrate to the committee the keen interest 
of the men’s wear industry—an interest which is steadily growing as more and 
more threats of unfair competition appear—in the protection of brand names in 
men’s apparel and in the safeguarding of the future of those independent re- 
tailers who have established their past and their future as distributors of such 
brands. 

For these reasons we urge this subcommittee and through it this Congress to 
make it legally possible for honest merchants and legitimate manufacturers to 
protect themselves from the present and future threats of those who would en- 
rich themselves on other people's investments—investments in advertising and 
promotion by retailers and manufacturers alike in brand named merchandise. 
These investments have been a substantial monetary expenditure by both the re- 
tailer and the manufacturer to establish a standing in communities across the 
land of the brand name and the brand store as a mark of quality to the consumer. 

The National Association of Retail Clothiers and Furnishers supports S. 1083 
and urges that this honorable subcommittee report it favorably and expeditiously 
to the floor of the Senate. We do so in the name of our 2,500 members and all 
men’s wear retailers as represented by the 5,000 strong who assembled at our 
annual convention and resolved the association’s policy to urge “the 86th Con- 
gress to promptly enact (fair trade) legislation.” 


Senator TiurmMonp. We will take a 5 minute breather now. 
(A short recess was taken.) 
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Senator THurmonp. The subcommittee will come to order. Our 
next witness is Walter Foulkrod, Pennsylvania retail druggist. 

We are taking you out of order on account of the unusual situa- 
tion. 

Mr. Foutkxrop. Thank you, Senator. 

Mr. Chairman 

Senator TuurMonp (interposing). Now if you would like to put 
your statement in the record and not take time to read it, that will be 
allright with us. If you want to read it, feel free to do that. 

Mr. Foutkrop. I have submitted a formal statement to the clerk 
of this committee and I would just like to make a supplemental oral 
statement at this time. 

Senator THurmonp. All right. 





STATEMENT OF S. WALTER FOULKROD, JR., OF THE PENNSYL- 
VANIA PHARMACEUTICAL ASSOCIATION 


Mr. Fovutxrop. My name is S. Walter Foulkrod, Jr. I am from 
Philadelphia, Pa. I am an attorney at law, and my office is located 
at 1500 Walnut Street in Philadelphia. I represent, insofar as this 
hearing is concerned, the Pennsylvania Pharmaceutical Association. 

Now the Pennsylvania Pharmaceutical Association is a nonprofit 
corporation, the membership of which constitutes a majority of the 
pharmacists and pharmacy owners in Pennsylvania. Without an ex- 
ception, these are small business and professional men. Now, permit 
me to express to you the appreciation, Mr. Chairman and gentlemen, 
the appreciation of the members of the Pennsylvania Pharmaceutical 
Association for the privilege of presenting the following facts and 
conclusions in support of S. 1083, and the facts and conclusions as set 
forth in my formal statement. 

The representative of the U.S. Department of Justice who presented 
me as a witness, I think, overlooked one of the very important points 
involved in the legislation before this committee, because the com- 
mittee will understand that S. 1083 does require that before there may 
be stipulated a minimum price, that price in itself must be fair and 
reasonable. I believe it was stated to the committee that this minimum 
price is price fixing and I would want to point out to the committee 
at this time, to make our position clear and the record straight, that 
the bill before the committee does not seek to fix a price. It does not 
seek to permit anybody to fix a price, but rather to permit one who 
owns the trademark to establish a minimum resale price below which 
it shall not be sold. 

I do not construe that to be price fixing. 

Senator THurmonp. Can you sell it above that price ? 

Mr. Foutxrop. They can sell it above that price if the price is ob- 
tainable, yes. 

It was also stated to the committee this morning that if this bill 
becomes law, it will be impossible to enforce it. Now, members of the 
committee, that is why Pennsylvania Pharmaceutical Association is in 
particular favor of this bill. It will give the members of the asso- 
ciation, it will gve all small retailers everywhere in the United States, 
both security and opportunity because this bill gives a competing 
retailer who is damaged the right to bring his action against one 
who would damage him by predatory price cutting. 
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We do not have that right under the Fair Trade Act in Pennsyl- 
vyania and Pennsylvania technically is a fair trade State. A person 
damaged by predatory price cutting has no right of action in Pennsy]- 
vania. Therefore, we feel that this bill, if passed, would give to the 

eople of Pennsylvania and all other States, the right to enforce it 
in their own right and in their own name. 

Much was mentioned this morning regarding General Electric hav- 
ing spent $1 million over a relatively short period of time in bringing 
approximately 3,000 enforcement suits and I can well understand 
why that is so, and I can well understand why General Electric became 
discouraged because of the law we have on the various statute books 
of the various States. 

This law, if passed, S. 1083, would make it worthwhile for General 
Electric to spend some money. It was because of the inadequacies of 
other laws that Sylvania Electric Co. only Jast year withdrew its 
products from the fair trade States, particularly Pennsylvania. I 
can say to the members of this committee that if you will favorably 
report this bill to the Committee on Interstate and Foreign Commerce, 
and in return, it is reported to the Senate and passed, there will be 
established in the United States finally a medium by which there may 
be fair dealing, by which there shall be security and opportunity af- 
forded to the small businessman. 

Pennsylvania’s fair trade law, as it is now construed by our courts 
in Pennsylvania, cannot do this. Pennsylvania Pharmaceutical As- 
sociation, therefore, appeals to you to give expeditious approval to 
S. 1083, and if you do so, you will honor the just and the decent. 
You will lift up retailing in Pennsylvania and throughout the Nation 
to the level of fair dealing. You will honor the opportunity to sell 
the commodities of the Nation’s reputable producers at a fair and 
reasonable price, and at the same time, receive a fair and reasonable 
profit. 

That is all we as small business and professional men would ask. 

Thank you, sir. 

Senator Tuurmonp. Let me ask you, do you construe this bill would 
apply to clothing, like suits of clothing? Say that some retailer 
handles Michael Sterns suits, would this apply to him ? 

Mr. Foutkrop. It could, if the manufacturer has his trademark 
upon the garment and he wishes to bring it within the protection of 
this bill. 

Senator THurmonp. Suppose now, a merchant retailer handles 
Michael Sterns suits, for instance, and the wholesaler of Michael 
Sterns has fixed a price below which that suit will not be sold. But 
suppose this retailer finds just a little flaw in it, a little spot, and he is 
willing to sell it for $5 or $10 less. Then what trouble would be get 
into if he did that ? 

Mr. Fou.krop. If it is actually damaged or deteriorated merchan- 
dise, I think no trouble if he sells it in good faith as damaged mer- 
chandise with notice to the customer. 

Senator Tuurmonp. I am just wondering what kind of loopholes 
you would be leaving there in cases of that kind, that people would 


try to excuse themselves in the event they were sued or carried into 
court on it. 
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Mr. Fovurtkrop. We have that identical loophole now in the Mc- 
Guire Act, and I don’t believe that in itself has been a troublesome 
feature of the McGuire Act. 

Senator Tuurmonp. Does this bill eliminate coupons or premium 
stamps? . 

Mr. Foutxrop. I believe it could enable the manufacturer pes his 
notice to stipulate that there shall be no coupons or raflle tickets or 
things of ‘la which in turn would reduce the actual price for which 
the merchandise was sold. The bill itself does not do it, but I think 
the bill is strong enough to permit the manufacturer to so stipulate. 

Senator Tuurmonp. Well, this bill is broad enough to cover cloth- 
ing, food, automobiles, bicycles, farm implements, practically every- 
thing, is that right? 

Mr. FourKkrop. Providing they are identifiable. I am speaking 
now, sir, of food, providing the food is identifiable, providing it is 
specific and capable of having a trademark attached, yes, sir, it would 
include those things. 

Senator THurmonp. Well, if we pass this bill, we are changing the 
whole economy of the Nation then, are we not ? 

Mr. Fovurxrop. I do not believe so, because we have weak fair trade 
now. 

Senator Tuurmonp. All the druggists are the primary people 
proposing it, if it is going to be applicable to all those things, I 
mentioned, as well as many, many more, we are going into a regi- 
mented economy, are we not, toa certain extent ? 

Mr. Fou.xrop. Senator Thurmond, I do not believe so, sir, for 
these reasons. 

Senator THurmMonp. Do you not believe in private enterprise ? 

Mr. Foutxrop. I do, sir. 

Senator THurmonp. Do you not believe in keeping the Government 
from injecting itself down and interfering in business any more than 
possible ? 

Mr. Foutxrop. I believe there should be no unnecessary govern- 
mental interference or regulation. 

Senator THurmonp. That is just the trouble. Too many business 
people oppose all these blanks they have to fill out, all the forms 
they have to execute, all the redtape they have to go through, and 
I am in thorough accord with them because they are harassed to 
death, in my judgment, but a lot of them only oppose those things 
that put some burden on them, but they are willing to accept Govern- 
ment regimentation if it gives them some security or accrues to their 
benefit. 

What do you have to say about that ? 

Mr. Fovutxrop. I do not regard this, Senator Thurmond, as govern- 
mental regimentation. I regard it as the establishment of a policy, 
of an economic policy. We have already had it established in the 
form of the Miller-Tydings amendment. We have already had it 
established in the form of the McGuire Act, and all we are asking, as 
pharmacists of Pennsylvania, at least, is that this law that we have 
now be strengthened to make it realistic, to make it enforceable, to 
make it real and earnest and not just something on the statute books. 

We do not regard it as governmental interference. 
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Senator THurmonp. If this fair trade bill is passed, would it not 
raise the price of goods to consumers ? 

Mr. FoutKrop. I believe not. 

Senator THurMonp. You do not believe so? 

Mr. Fou.xKrop. | believe not. 

Senator THurmMonpb. What is the purpose in passing it then, which 
you said will guarantee security to the retailers? 

Mr. Fou.krop. It is to prevent the predatory price cutting. I 
have in my brief, Senator, that of sales, the average retailer’s profit 
in Pennsylvania is 5.3 percent of sales. Any predatory price cutting, 
any unfair competition which requires him, the small retailer to meet 
in Pennsylvania, is going to knock that 5.3 percent profit into a 
different minimum column if not a minus column, and all we are 
asking is some machinery to prevent this unfair, this malicious, this 
unconscionable price cutting, predatory price cutting. We believe 
in competition, but I am impressed with the fact that any price 

Senator THurMoNp (interposing). How do you have that much 
competition if everybody sells toothpaste for the same price and sells 
hair tonic for the same price and sells other drugs for the same price? 
Where do you have your competition ? 

Mr. Foutkrop. The competition I think in that regard is in the 
merchandising, it is in the display, it is in the personal courtesy. 

Senator THurmonp. You do not care how it is merchandised, 
whether they give it to you in a sack, if you buy a tube of toothpaste, 
you want a tube of toothpaste. If it is Pepsodent toothpaste, why do 
you care whether it is bought from one store or another, it is all 
packaged. Where is your competition in that ? 

Mr. Foutkrop. I prefer to buy it in a clean retail outlet, a cheerful 
retail outlet. with a friendly proprietor, that means a lot of difference 
to me. 

Senator Tuurmonpb. That is what you mean by competition ? 

Senator Eneix. Will the Chair yield? 

Mr. Foutkrop. I think they are the things which help to make 
competition. 

Senator Encie. But you also get competition between toothpaste, 
would you not, or let us say razor blades, each fellow would have his 
trademark, and someone else has his trademark. Let us assume that 
you can buy 20 Gillette razor blades for 98 cents, that is what they 
cost me the other day, and that is the price that Gillette establishes 
and says we have advertised this product, we put on the price, and 
— who like the prizefights, appreciate seeing the prizefights they 

ow about Gillette, so they want to buy a Gillette razor blade. 

Along comes some other manufacturer and he is manufacturing 
some other razor blade, a two-edged blade, exactly the same kind of 
blade, except made by a different manufacturer, may have different 
holes, but they all fit the same kind of razor, more or less, and he says, 
well, mine is not Gillette, it is the Smith razor blade, and we are going 
to sell it for 90 cents. That is 8 cents under the Gillette razor blade. 
Now that is competition. And the Smith razor blade would be ad- 


vertised, his trade name would be established and he sells his 20 blades 
for 90 cents. 
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Gillette would sell theirs for 98 cents, and Gillette would take a look 
at that and he would say, this fellow is pressing me pretty hard in 
the market, maybe I had better cut my price down to 90 cents. And, 
he could do that, could he not? 

Mr. Fou.xKro. Oh, certainly. 

Senator Eneie. And say to the retail outlet, we want to sell Gillette 
razor blades for 90 cents instead of 98 cents because the Smith razor 
blade, which performs the same service as ours to the ultimate con- 
sumer, is going to sell his for 90 cents. 

So, within the framework of the razor blade manufacturing in- 
dustry, you would get competition ? 

Mr. Fovurxkrop. Yes. 

Senator Enete. It would not be entirely, then, would it, a matter of 
courtesy or cleanness or who had the most Pepsodent smile there at the 
counter, or whether they put it in green packages or red ones, you 
would still have some competition in the field of price, is that right / 

Mr. Fou.xrop. At the manufacturer’s level, yes, and as he fixes the 
minimum price down to the consumer, yes. 

Senator Eneie. That is the one I am interested in, what the con- 
sumer is paying, and it seems to me that it is not correct to say that this 
law would end competition in price. 

Mr. Fou.Krop. Ko. 

Senator Enere. If this law undertook to do that, if this bill under- 
took to do that I would be against it right off the bat. I would not go 
an inch with you, and that is the question I asked Mr. Nolen the other 
day. I said what happens when you have four producers of the same 
kind of product and they get together at a cocktail party and agree 
they are all going to sell it for $1.50, and then you have this law in 
existence which puts a floor under him. And $1.50 may be twice what 
that product is worth, but because the competition is so narrow they 
can arrive at an agreed price. 

I asked about aspirin a minute ago, or headache tablets. Aspirin 
and Bufferin are a big row on the television. It is a wonder they are 
not in a lawsuit, but there are about 50 outfits making, as I understand, 
aspirin or equivalent products. You are perfectly sure in that area 
you are going to have price competition. Aspirin puts on a price, 
Bufferin puts on a price, and the range of producers is sufficient to be 
sure that price competition still exists, and I think that is a very 
important item in this presentation, Mr. Chairman, and any bill that 
is written out to be sure, in my opinion, to make a provision that these 
basic manufacturers cannot themselves get together and then use the 
Fair Trade Act as a floor under which they protect an unreasonable 
und unconscionable price upon the public. 

Mr. Foutkrop, That. is why I wanted to mention this price must be 
a fair and reasonable price. 

Senator TuHurmonp. In the type instance that the distinguished 
Senator just mentioned, there may be competition between brands, but 
there would not be any competition for the same brand bet ween differ- 
ent stores, would there? 

Mr. Fovrtxrop. That is the point I tried to make a moment ago. 
You take 20 razor blades of brand A for 90 cents and 20 razor blades 
of brand B for 90 cents, it would give me the opportunity as a retail 
merchant to engage in competition with my competitors with regard 
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to pushing the sale of one of the two brands of blades, if 1 saw fit, w ith 
my courtesy, with my pleasantness, with my well illuminated store and 
the services that I could give that customer of mine. 

Senator Tutrmonp. Now if you followed the policy that is being 
advocated here, that a certain price is going to be fixed, Pepsodent 
toothpaste is going to be sold all over the Nation at that one price 
everywhere, or any other drug, trademark drug, what is the difference 
in that and all the dentists agreeing they would not pull a tooth under 
$25 apiece. Would you favor that? Would you favor all the dentists 
getting together and agreeing that a law be passed where, in effect, 
they would not render a service under a certain figure or the doctors 
would not remove an appendix for less than $100 / 

Mr. Fourxrop. I think in the latter, it is price fixing, I would 
oppose it, 1 would be opposed to it. In the former, in the case of the 
Pepsodent toothpase being X cents, it is a minimum price, and it is 
permissible under present “law and under this bill, if the price is fair 
and reasonable. 

The pulling of a tooth for $25 may well be unreasonable, exorbitant, 
but in any event, that is price fixing. 

Senator Tutrmonp. And do you favor the price of clothes being 
fixed, which you say could result from passage of this bill? 

Mr. Fov.Krop. I do not favor the price of clothes being fixed, but I 
do favor the price of clothes bearing the manufacturer’s trademark as 
having determined in advance a minimum price below which it could 
not be sold to the detriment of the small businessman dealing in clothes. 

Senator Scorr. Mr. Foulkrod, I am very happy to see you here, as a 
fellow member of the same bar as yourself of Philadelphia. I think, 
as I understand it, what you are getting at,if you use, for instance, the 
illustration of aspirin, the various aspirin, as I understand it, all of 
them have the same basic ingredient, which I think is mono acetic acid 
ester of salicylic acid. 

Senator Ener. Say that again. 

Senator Scorr. Mono acetic acid ester of salicylic acid. 

Senator Eneir. Are you a lawyer or pharmacist ? 

Senator Scorr. I used to work in a drugstore. 

Mr. Foutkrop. I am sure he is right. 

Senator Scorr. Let us take the aspirin which has a basic ingredient 
and the cut-rate man comes along with Bufferin and he sells it at a 
loss-leader price, way below the competitive price anywhere else in 
the neighborhood. He may cut the price 20 or 25 percent, but as 
some witness said yesterday, what he then does is take an unknown or 
privately branded vitamin tablet and put a 400 percent markup on it. 

Now, if you have a fair-trade law, as I understand it, the small 
druggist sells aspirin, Bufferin, let us say, at the same prices as the big 
druggist, but he is not compelled to raise the price on something else, 
which the consumer does not know about, to stay in business. ‘He is 
not compelled to meet the kind of a question: able activity of selling a 
very cheap vitamin, which may not be very efficacious at all, very 
low grade components in it, and does not have to use that kind of 
competition to stay in business, otherwise, these vitamins will repre- 
sent a fair price, his aspirin represents a fair price, but if the aspirin 
is way down in price, the vitamins may be sold at a price far greater 

than they ought to sell in the market ? 
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Mr. Fovuuxrop. I believe that is correct. 

Senator Scorr. I have nothing else, Mr. Foulkrod. I thank you. 

Senator THurmMonb. What do you have to say to the statement made 
this morning by a witness, that if Macy’s decides to put out a cosmetic 
or some other article under its own name rather than through trade- 
mark, and it is just as good as that put out under a trademark, you 
would have no control of that. They would be able to sell it at any 
price they wanted to, would they not ! 

Mr. Foutkrop. Yes, sir, unfortunately that is correct. 

Senator Tuurmonp. And if that is done, would not that eventually 
because you cannot control the public too long, would not the public 
eventually find that out and buy where they can buy it cheaper for as 
good quality and in the end, would not the little druggist be hurt by 
such a policy under the fair trade bill ? 

Mr. Foutxrop. If Macy’s can develop a confidence in this unbranded 
merchandise and public acceptance of the unbranded merchandise, 
then the small independent pharmacy would be hurt, if within of 
course the influence of the Macy store in New York City or wherever 
they are. But that is something that no law can avoid. The present 
law cannot avoid it nor can the bill before this committee avoid it. 
It is just one of those unfortunate results, inescapable results. But 
that, in my opinion, sir, does not render unimportant and invalid the 
arguments in favor of the bill before the committee. You cannot 
cure all ills, but we urge that you do cure as many as you can and we 
honestly believe, sir, that this bill will help to do it. 

Senator Tuurmonp. Would this bill apply, for instance to Armour 
hams, Smithfield hams, or any other kind of meat ? 

Mr. Fourkrop. It will, sir, if they are sold trademarked Armour, 
Smithfield, it will include them. 

Senator THurmMonp. What you say is it will apply practically to 
everything you wear and everything you eat and the shelter over your 
head, is that right? 

Mr. Fou.krop. I do not know about shelter. I do not know about 
real estate. 

Senator THurmonp. What about a certain type of chandelier that 
would be bought for your house, or certain trademark of lumber that 
would be bought? For instance, a certain type of redwood from 
California, or pine from South Carolina ¢ 

Mr. Fouvkrop. If it bears a trademark and the producer wishes to 
come within the protection of this bill, he can do it. Of course, the 
producer does not have to do it. There is no compulsion for him to 
take advantage of this law. There is no compulsion for him to take 
advantage of the McGuire Act. 

Senator THurmonp. If this bill passes, would not the consumer 
have to pay more for every fork and knife and spoon that he buys? 

Mr. Foutkrop. I believe not, sir. 

Senator THurmonp. Hardware? 

Mr. Fou.krop. I believe that was covered in a number of studies 
that were made, one of which was the Nelson study made rather 
recently. I think this—— 

Senator THurRMoND (interposing). Suppose you wanted to buy a 
of Justice, this applies to furniture and appliances ? 

Mr. Fou.tkrop. It could, but I think we also—— 
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Senator THurRMonp (interposing). Suppose you wanted to buy a 
Beautyrest mattress and one store was willing to sell it cheaper than 
another. If this bill passes, you would not be able to buy it from 
one store cheaper than another, there is no competition any more? 

Mr. Fou.Krop. May I explore that, sir? If the Simmons Co. wishes 
to establish a minimum resale price of a Beautyrest mattress, under 
this bill, it could do so, but that is a minimum price, and that price 
must be fair and reasonable, and the Beautyrest mattress must be 
in fair and open competition with the commodities of the same gen- 
eral class produced by others. But that does not mean that mini- 
mum resale price is the price. It could be $50, but somebody else may 
endeavor to get $55 or $60 for it. 

But it is true, as the Senator has mentioned, if the manufacturer 
takes advantage of this law, it cannot be sold for less than $50. 

Senator THurmonp. This bill applies to automobiles, lumber, build- 
ing materials, hardware, farm equipment, furniture and appliances, 
apparel, general merchandise, foods, eating and drinking places, 
liquor stores, drug and proprietary stores and other retail stores, 
gasoline service stations, is that correct ? 

Mr. Foutxrop. I believe it would. Iam not certain about packaged 
liquors. Under other laws, I really do not know, but generally speak- 
ing, you have stated the list correctly if they are trademarked mer- 
chandise, if there is a trademark attached to the goods, if the price 
is fair and reasonable, and the goods are in fair and open competition 
with the commodities of the same general class. 

Senator THurmonp. In other words, you are going to have a fixed 
price for practically everything you buy, if this bill passes, are you 
not ? 

Mr. Fouxtkrop. I do not regard it as a fixed price. I regard it as 
a minimum price. 

Senator TuourmMonp. Well, minimum; certainly they would not pay 
more than the minimum, they would not pay more than the minimum 
charged. The public would not pay very long more than the minimum 
they can buy it, the same goods, at one store cheaper than they can in 
another. 

Are you not asking us to take some step here that is going to revolu- 
tionize the economy of this country that is based on competition and 
private enterprise, it is based on incentive and hard work in order to 
guarantee a certain group security ¢ 

Mr. Fovurxkrop. I think not. I think what we are asking you to 
do, or at least I am asking you to do, is to consider legislation that 
will strengthen the present fair trade law, strengthen in order for it 
to result in a protection against malicious, predatory price cutting, 
a for those injured small businessmen who will be injured 

y this predatory price cutting, put them out of business, wipe out 
their profits. There is no question about it, that it has been done in 
some States. 

Senator Tuurmonp. In asking the passage of this bill here, are you 
not asking us to invalidate the Supreme Court decisions in 16 States 
and to say to 3 other States that do not want fair trade that we are 
going to force it on you whether you want it or not? 

Mr. Foutkrop. I think not. The opinion in those cases centered 
around the opinion of the nonsigner clause. They were construing 
a statute in the light of their own constitution. It was a very tech- 
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nical reason why in 16 States those fair trade laws were invalidated. 

Senator Enexe. Will the Senator yield for just a question ? 

Senator Tuurmonp. I yield. 

Senator Enete. I observe here from looking at the chart that Mr. 
Bicks brought up, it shows the failures in retail trade. You may 
have seen this. It has drugstores clear down here at the bottom end. 
The failures in infant and childrens wear are about eight times, 
between eight and nine times that of the drugstore. 

Now, some of us are very much concerned about business, but the 
big roar for this legislation has come from the retail druggists. And 
here they are, just the third up the line, only people with less failures, 
grocery, meats and produce, and farm implements. This says, “Source 
of American Druggists, April 6, 1959.” What concerns me is why 
the druggists have been leading the fight for this legislation and they 
are clear at the bottom of the totem pole so far as failures are 
concerned ¢ 

Mr. Foutxrop. I think that is an excellent argument for our prop- 
osition. It is a fact that we do have in the retail drug business more 
present fair trade protection than perhaps any other retail outlet at 
the present time. 

Senator Ener. How do you get that, now? 

Mr. Foutxrop. Because historically the pharmaceuticals, the cos- 
metics, and the drugs, which may be sold over the counter without a 
prescription, were the first products to go on fair trade in the various 
States which adopted the respective fair trade laws, and therefore, 
we in the drug business are aware of the benefits, the protective bene- 
fits against predatory price cutting in the retail drug business and 
therefore, because as that the chart shows we have benefited by it to 
a point that in our business, failures were almost at the bottom of the 
list, and therefore, we know, I think, pretty much what we are talking 
about when we have had the benefit of fair trade. 

But now we see it wiggling away, we see it being taken away from 
us, at least in Pennsylvania, and 16 other States, and therefore, we 
come here before this committee and ask that it be strengthened at 
the Federal level, so that we are not at the top of the list, so that 
we do remain at the bottom of the list and all others can also come 
down to the bottom of the list with this protection and security that 
this bill can give the retail merchants of America. 

Senator Enere. On the other hand, it might convince the legis- 
lator you do not need any more help. The function of the Govern- 
ment is to see that conditions of competition are fair. And if busi- 
nesses can stay in existence and do stay in existence and the bank- 
ruptey rate in the business or in particular area business is much 
lower than in others, then the assumption is that the conditions under 
which that particular business is operating are good conditions and 
they do not need any improvement, and that for the time being, at 
least, it ought to be left alone. 

But here we have the druggists coming in, they are leading the 
interference, they are the chief proponents of this legislation, and 
I find them third from the bottom as far as failures are concerned. 
So, sitting here as a legislator and thinking in terms of keeping a 
fair balance in the competitive field and all competition is not good 
just because it is competition, you can have competition which is 
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destructive. The function of government is to maintain fair rules 
for competition. Well, with the druggist here just third above gro- 
cery and farm implements, of course, that kind of astonishes me too, 
with the farmers in the fix they are in, here these farm implement 
dealers have less bankruptcies than anybody else, apparently they are 
getting to the bank first, farmers first, I do not know what is hap- 
pening, but this farm program surely confuses me, when we have the 
farm implement people lowest in bankruptcy in the country and the 
farm program of America is the biggest mess it has been in the his- 
tory of this Nation. pail 

I do not want to get off on that. What I am saying is that here 
the druggists are the main proponents of this legislation, they are 
at the bottom of the list with reference to bankruptcy, and they are 
advocating that we change or add more security to the conditions of 
competition under which they exist. 

Now maybe that is an argument for the law and maybe it is not, 
but it certainly puzzles me. I would expect to see these fellows deal- 
ing in infant and childrens wear in here, they have eight and one- 
half or nine times the bankruptcies that occur in the drug business, 
and you would think they would be here pounding the table, but is 
there one on the list? I do not see any of them, and not only that, 
another thing that puzzles me is that the trademark owners them- 
selves are not in here. 

Now, what happened to those people? Are they hiding behind 
you? Isthat what they are doing? 

Mr. Foutxrop. I think not, sir. 

Senator Eneir. They ought to step up here and say where they 
stand on this because if there is a strong argument for this legis- 
lation, if it is the right of the proprietor of the trademark who has 
invested millions of dollars in here to protect that trademark to the 
ultimtae consumer, and yet, they are silent. 

It concerns mea little. Thank you, Mr. Chairman. 

Senator Trurmonp. You have a fair trade law in Pennsylvania? 

Mr. Fou.Krop. We do. 

Senator THurmonp. We do not have one in South Carolina. And 
here is what the Supreme Court of South Carolina said when they 
acted on this matter. I want to read you one paragraph; and that is 
a pretty sound court. 

Mr. Foutkrop. Yes, sir. 

Senator THurmonp. In fact, the Supreme Court over here would 
be pretty fortunate to have those same judges right over here as they 
have in South Carolina. [ Laughter. | 

Senator Tuurmonp. “This legislation can be justified only upon 
the theory that it constitutes a reasonable and proper exercise of the 
inherent policy power of the State. We have held that such power 
can only be exercised where it is reasonably necessary in the interests 
of the public order, health, safety, morals, or general welfare. It 
is difficult to find any justification for this legislation based upon 
considerations of the public health, safety, morals or general welfare. 

“It applies to every product bearing the trademark brand or name 
of the producer. No distinction is made between commodities af- 
fected with a public interest and those that are not. Under the terms 
of the act, a nonsigner has no force whatsoever in fixing the prices at 
which he may sell his product. By entering into a contract with a 
single retailer the trademark owner may fix the price for all retailers 
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without regard to their interests or welfare. The manufacturer is not 
required to take into consideration the cost of his article. He may 
change the retail prices at will or even terminate the contract and 
remove any article from the operation of the statute. It is solely up 
to him to say whether or not there shall be a law controlling the price 

at which his trademark article shall be sold. There is no review of 
his act.” 

That is from Bicks’ statement. That is what the Supreme Court 
of South Carolina said about the fair trade bill when they struck 
it down. 

Now, if this Federal law here passes, you are going to thrust on the 
people of South Carolina something that they do not want. Now 
why should you dothat? You have it in Pennsylvania, vou ought to 
be satisfied. Why do you want to thrust it on any other State that 
does not want it? Do you not believe in States rights? 

Mr. Foutkrop. Ido, sir. We havea fair trade law in Pennsylvania 
which I can honestly say is no fair trade law at all. It cannot be 
enforced, it does not provide adequate remedies, and the manufac- 
turers of identical merchandise are going off fair trade daily in 
Pennsylvania. We would not force fair trade upon the good people 
of South Carolina. That is not the approach that this bill makes, 
This bill would permit a manufacturer to stipulate the minimum 
retail price of his product in South Carolina, and I will say this, 17 
that would be repugnant to the good people of South Carolina, no 
sensible thinking manufacturer would do it. 

But we welcome it in Pennsylvania to protect the smal] businessman 
and our fair trade in Pennsylvania is disappearing. 

Senator THurmonp. Of course you understand a Federal law over- 
rides any State statute, even a State constitution. You understand 
that ? 

Mr. Fou.Krop. Yes, sir. 

Senator THurmonp. And if we pass this Federal law, any State 
statute or any State constitution or any provision of any statute or 
constitution in contravention thereof, goes out the window? 

Mr. Fou.Krop. I agree with that. 

Senator THurmonp. And therefore you are injecting the power of 
the Federal Government into a field that could have the effect of over- 
riding the wishes of the people of any particular State of the Nation. 

Mr. Foutxrop. I believe if there could be a poll taken of all of the 
small businessmen in the United States, there would be an overwhelm- 
ing approval of this type of legislation. 

Senator THurmMonp. Why not let each State have it that wants it 
and not force it on States that do not want it? 

Mr. Foutkrop. We believe that if it is a matter of economic policy 
nationwide, it would result in a healthier condition than having it 
spotted throughout the Nation, a State here and a State there. 

Senator Enere. Will the Senator yield there? 

Senator THurMonp. Yes. 

Senator Eneie. I am informed that where you have one State with 
fair trade law and another one without it, that the State adjacent 
can do a mail-order business inside the State that does have it. 

Mr. Fou.txrop. At the present time, that is correct. 

Senator ENne.e. And not be subject to any penalties for that. 

Mr. Foutkrop. That is correct. And that weakens the whole fair 
trade structure when it lacks uniformity. 
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Senator THurMonp. Do you not believe in the principle that was 
adopted by our forefathers when they came here to get away from 
tyranny, regimentation, regulation, to establish freedom and liberty, 
to establish an economy where every man by his own talents and his 
own ability and his willingness to work, can strive and accumulate, 
and not now, after all of these years, which has made us the greatest 
Nation in the world, change this thing by such a bill as this, which 
may be the first of many others to be passed that will go even farther 
along the line of regimentation and regulation. 

Do you not think that isa great and dreadful mistake ? 

Mr. Foutxrop. I think it is a dreadful mistake to— 

Senator THurMonp (interposing). Should not we keep government 
out of business all we can? As I say, are not business people harassed 
to death today ? 

Mr. FovutKrop. I agree with that and I agree it would be a tragic 
mistake to lose sight of the opportunity in free enterprise, a tragic 
mistake, I agree with that. But I think it would be equally tragic 
to lose sight of the fact that the bigger businesses, businessmen with 
more capital can take advantage of, can harass, can squeeze, can ruin 
the small businessman of the United States, and that can happen, sir, 
and it is happening in many, many non-fair trade States including 
Pennsylvania. 

Senator Tuurmonp. I understood from the McKesson & Robbins’ 
man yesterday that they sell just as cheap to a little drug store in a 
small town as they will to a large drug store in a big city. Is that 
correct ? 

Mr. Foutkrop. I donot know. I cannot answer that. 

Senator THurmMonp. That is what he said. In other words, their 
purchasing power is on a similar basis, so far as the cost of articles is 
concerned, according to this gentleman who testified yesterday, who 
is the president of the company. 

Mr. Fourkrop. Oh, yes. Here is the type of thing that I would like 
tosee stopped. It is the predatory price cutting carried to an extreme, 
but the illustration is valid. I have to pay $5 for this pharmaceutical 
if lama pharmacist. Everybody has to pay $5 for it, but when my 
competitor can sell it under law for $4, even though he pays $5 for it, in 
order to get the people in his store to sell him other stuff, then I am 

rejudiced and I am hurt, and I can be ruined, and that is what is 
itining with our predatory price cutting, our loss leaders, our lures 
and our bait to get the people into the retail establishments. 

Senator THurmonp. Well, it evidently has not hurt the druggist 
too much as the distinguished Senator from California said just a few 
minutes ago. The present system of competition, because you have a 
higher rate of failures in infants’ and children’s wear than you do in 
drugstores, you have a higher rate in sporting goods, a higher rate in 
women’s ready to wear, a higher rate in men’s wear, a higher rate in 
furniture and furnishings, a higher rate in appliances, nadie and TV, 
a higher rate of failures in cameras and focal supplies, a higher rate 
in lumber and building materials, a higher rate in women’s accessories, 
a higher rate in shoes, a higher rate in gifts, a higher rate in bakeries, 
a higher rate in dry goods and general merchandise, a higher rate in 
books and stationery, a higher rate in auto dealers, a higher rate in 
jewelry, a higher rate in auto parts, accessories and tires, a higher rate 
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in eating and drinking places, and a higher rate in hardware. All 
of those businesses have a higher rate of failures than drugstores. 

As he pointed out, there are only two categories that have a lower 
rate of farlure than drugstores and that is groceries, meats and produce, 
and farm implements. 

So, how are you suffering now more than the average business? Why 
do you need special legislation,that you feel will help you any more 
than business in general does ? 

Mr. Foutkrop. Until a year ago we were not suffering. Beginning 
a year ago, we began to suffer, and as things are going now, in the fu- 
ture we will suffer tremendously. And if that list were to be prepared 
2 years from now, that picture would be a different picture, because 
fair trade is being taken away. 

Senator Tuurmonp. Is that the reason you are pushing this matter 
now? 

Mr. Foutxrop. One of the reasons why we are asking this committee 
to favorably consider it now. 

Senator THurmonp. As a matter of fact, has not your organization 
favored this bill for 50 years? 

Mr. Foutkrop. Not our organization, not Pennsylvania Pharmaceu- 
tical. 

Senator Tuurmonp. Well, the druggists? 

Mr. Fou.krop. At the national level? I cannot answer that ques- 
tion, I do not know. 

Senator THurMmonp. Well certainly, they have been active in pro- 
posing it for the last 25 years? 

Mr. Fou.krop. Oh, yes, that is true. 

Senator Tuurmonp. And so this is not something new then. You 
have been trying to get this bill passed for 25 years or more, have you 
not? 

Mr. Foutkrop. We had something to do with the Miller-Tydings 
Amendment, and McGuire Act at the national level, we did, yes, be- 
cause we thought it was good, and it was good. 

Senator THurmonp. Yet, from the standpoint of being hurt be- 
cause of failures of business, you are near the bottom in failures? 

Mr. Foutxrop. Because we have had 

Senator TuurmMonp. Only two below the druggist ? 

Mr. Foutkrop. Because we have had fair trade during the years, 
but now it is being lost, it is being taken away. 

Senator Tuurmonp. Do you have any more questions ? 

Senator Enete. I have a little problem. A legislator asked us to 
consider especially if he is a Democrat. I have a list here which re- 
lates to a pill taken by a patient. It isa Lilly product. Virginia has 
fair trade. Kighty-four of these pills in a bottle in Virginia costs 
$3.15. At Gilman’s in Washington, D.C., which does not have fair 
trade, the price is $2.65. At Standard in Washington, D.C., it is $2.08, 
and at Babbitt’s Drug Store in Washington D.C., it is $1.88. Now it 
is sold under that label in Babbitt’s, but also it indicates it is a Lilly 
product. 

Now the difference between the lowest, Babbitt’s, is $1.88, and Vir- 
ginia fair trade, is $3.15 for the same kind of pill. Now you can im- 
agine where a fellow who has to buy one bottle every 2 weeks for his 
wife is going to get those pills. 
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Now, let us just assume that a Democratic Congress passes out a 
bill that boosts that price up to $3.15. You can imagine what they 
are going to say about a Democratic Congress. That Just worries me 
a little. 

Mr. Foutkrop. May I comment on that, sir? 

Senator Encie. They will talk about inflation, will they not? 

Mr. Foutkrop. May I comment, sir? 

Senator Ener. Yes, indeed, that is why I presented it, it is a 

uzzling situation. 

Mr. Foutkrop. I do not know the pharmacists’ cost for that medi- 
cation, but if it is sold under fair trade in Virginia for $3.15, it is sold 
with a fair and reasonable profit tothe seller. The cost might well be, 
for the sake of an illustration, $2.50, and it is sold at one pharmacy 
in Washington for $2.65 and he is making 15 cents profit. That is not 
enough to keep the fellow in business. 


Then somebody else sells it for $2.08 in order to be just greedy 
enough about it to get people to come into his store to buy an alarm 
clock at a high profit. 

Then there is somebody else that wants to sell it for $1.88, still for 
less than his cost. Look what that kind of unfair competition is do- 
ing to the legitimate dealer who wants to make a fair and reasonable 
profit. 

I say to you, sir, that is ruinous competition. All we ask is that 
this profit be fair and reasonable. 

Senator Encie. Of course, everybody is not buying that kind of a 

ill. Now everybody has an aspirin bottle in their medicine cabinet. 

hat is a nationally advertised product, and I can see how someone 
who goes out and cuts the price of aspirin way down low, as a loss 
leader, on a trademarked product, like aspirin or Bufferin, that you 
might get some people in. But just for a sort of itinerant pill that no 
one in particular takes unless they have a reason for it, what I am 

inting to is the problem you run into with reference to this kind of 
egislation. 

f this illustrates what can happen on a nonadvertised nongenerally 
used product, with reference to legislation, that would increase the 

rice that much, we will get clanked over the head here in this 

mocratic Congress; we have trouble enough now, as you well know, 
for raising the price of everything, and fomenting inflation throughout 
the land. 

Mr. Fou.xrop. Two of these prices you mentioned, I can assure 
you, are less than the cost to the seller, and if that is the case, two of 
these prices are loss-leader prices. 

Senator THuRMOND. Who benefits when a merchant sells for less 
than cost ? 

Mr. Fou.xkrop. I think the consumer, temporarily. 

Senator Tuurmonp. Is not that the system on which the American 
free enterprise system is built? Is it not competition ? 

Mr. Foutkrop. I agree. 

Senator Tuourmonp. If a fellow wants to sell below cost, he cannot 
stay in business too long. 

Mr. Fou.krop. He can stay in business long enough to put two 
competitors around him out of business, if he has more capital than 
they have, and that is the thing we would ask be stopped. It is the 
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my thing we ask be stopped, the putting of the other fellow out 
yusiness. 

ree Tuurmonp. It reminds me of the story of the fellow who 
went into the clothing store to buy a suit of clothes. He priced it 
to him at $35. The merchant said “That is below cost, I am going to 
sell it to you below cost.” The follow said, “How do you manage to 
do this, to sell me below cost?” He says, “Big volume.” 

So, in some instances I presume the volume a man handles would 
determine somew!\t what he gets for it. 

Mr. Fou.xrop. I think so. 

Senator TuurmMonp. Any more questions? 

Senator Enate. None, thank you. 

Senator TuurmMonp. Thank you. Thank you for coming and giving 
us the benefit of your testimony. 

Mr. Foutkrop. Thank you for hearing me. 

(Mr. Foulkrod’s full statement follows: ) 


STATEMENT FOR THE PENNSYLVANIA PHARMACEUTICAL ASSOCIATION BY S. WALTER 
FouLKRop, Jr. 


Mr. Chairman and gentlemen, my name is S. Walter Foulkrod, Jr. I am from 
Philadelphia, Pa., am an attorney at law, my office is located at 1500 Walnut 
Street, Philadelphia, and I represent, insofar as this hearing is concerned, the 
Pennsylvania Pharmaceutical Association. 

The Pennsylvania Pharmaceutical Association is a nonprofit corporation, the 
membership of which constitutes a majority of the pharmacists and pharmacy 
owners in Pennsylvania. Without an exception, these are small business and 
professional men. Now permit me to express to you the appreciation of the 
members of Pennsylvania Pharmaceutical Association for the privilege of pre- 
senting the following facts and conclusions in support of S. 1083. 

I shall not attempt to point out the inadequacies of the present Federal law 
or the ruinous, chaotic conditions in those States which do not have fair trade 
laws at all or which do not have effective fair trade laws. Other persons either 
have or will do this. 

On May 14, 1959, after many days of hearings and much study, the Commit- 
tee on Interstate and Foreign Commerce of the House of Representatives re 
ported H.R. 1253. That committee concluded the objectives and rights con- 
tained in that bill should be enacted into law. S. 1083 contains the same 
objectives, 

I have carefully studied S. 1083 and, as a lawyer, I am convinced and so 
state to this committee, that if enacted, it will: 

(a) “Equalize rights in the distribution of merchandise identified by a 
trademark, brand or trade name”, and 

(b) “Afford distributors of such identified merchandise an effective means 
whereby the sale of such identified merchandise at all appropriate stages 
of distribution may be consummated at prices that are adequate to stimu- 
late said distribution and low enough to enable distributors of such iden- 
tified merchandise to compete effectively with those marketing goods of 
the same general class and to satisfy the needs of the ultimate consumers”. 

How this is to be done is set forth in the bill in complete and unambiguous 
language. 

I shall confine my comments to the conditions prevailing in Pennsylvania. 
I shall do this with the knowledge that the same or comparable conditions are 
duplicated in most if not all other States which have fair trade. These condi- 
tions obtain because of the inadequacy and ineffectiveness of the basic fair 
trade law of our and other such States. 

Technically, Pennsylvania is a fair trade State in that there has been a 
fair trade law on our statute books since 1935. Since that time the Pennsyl- 
vania courts have so construed our fair trade law that the relief intended to be 
afforded by it has been nullified in several important respects. The relief 
intended was that a fairplay in the marketplace—through restoration of 
decent, moral sales practices. Now, however, many retailers in Pennsylvania 
who posses certain economic advantages are free to employ every competition- 





=~ 


— 


re) 


oo rm ot oF 





I 


SO 


ns 
res 
1u- 
“n- 


us 


ia. 
ire 
di- 
air 


1a 
yl- 


lief 

of 
nia 
on- 


NATIONAL FAIR TRADE LEGISLATION—1959 391 


destroying device known to those who practice the law of the jungle. They 
may now with impunity offer nationally branded products as loss leaders for the 
purpose of luring customers to whom to sell unknown, substandard, discon- 
tinued or deteriorated products at exorbitant prices. ’ 

Recently the Pennsylvania courts have refused to restrain the giving of 
alleged premiums, be they coupons, trading stamps or raffle tickets. These 
are costly devices to retailers. They are schemes in which only merchants with 
abundant capital can participate. Widespread practices of this type have 
imperiled the average retailer in Pennsylvania. 

Pennsylvania Pharmaceutical Association urges the committee’s approval of 
§. 1083 because it gives “any person suffering damages” the right to sue. This 
provision gives a retailer the right to seek injunctive relief against a competing 
retailer who would violate the bill and the minimum price schedules established 
thereunder. 

I think it is accurately reported that bankruptcies in our State involving 
small businesses, including small retailers, are occurring at an alarming rate. 
Some of these insolvencies are directly traceable to predatory price cutting, 
the unconscionable use of loss leaders and other such destructive practices. 
The small merchant can neither compete with or retaliate against these tactics. 
It has been reliably reported that in 195S the average drugstore net income 
was only 5.3 percent of sales. Any appreciable loss of sales volume or further 
reduction in basic rate of profit could result in economic catastrophe for such 
small retailers. Nevertheless, substantial sales volume is being transferred tu 
those retail outlets who can afford the initial costs of these nefarious mer 
chandising schemes, which costs are recaptured by foisting on an unsuspecting 
public unbranded, unknown substandard—and often—obsolete, deteriorated 
commodities at prices far in excess of real worth. 

It is a fact that during the last year, many manufacturers of “merchandise 
identified by trademark, brand or trade name” have removed their merchandise 
from fair trade in Pennsylvania. Sylvania flashbulbs are sold in many sorts 
of retail outlets in Pennsylvania. Most of these retail ontlets are small busi- 
nesses. Very recently Sylvania Electric Products, Inc. terminated its fair trade 
agreements in Pennsylvania. Since then, in Philadelphia I know and I suspect 
throughout Pennsylvania, Sylvania flash bulbs have been used by some large 
retailers as loss leaders to the detriment of the small retailer. This is unjust 
and ought to be branded unfair competition by Federal law; and would be by 
§. 1083. 

Pennsylvania’s fair trade law, as it is now construed, cannot prevent this. 
Pennsylvania Pharmaceutical Association, therefore, appeals to you to give 
expeditious approval to S. 1083. If you do so, you will honor the just and 
the decent. You will lift up retailing in Pennsyllvania and throughout the 
Nation to the level of fair dealing. You will honor the opportunity to sell the 
commodities of the Nation’s reputable producers at a fair and reasonable price, 
and at the same time receive a fair and reasonable profit. 


Senator Tuurmonp. The next witness is Mr. Mike Mermey, di- 
rector, Bureau of Education on Fair Trade, New York. 


Would you care to put your statement in the record and then just 
comment off the cuff there? 


STATEMENT OF MR. MIKE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE, NEW YORK, N.Y. 


Mr. Mermey. Pretty much off the cuff, gentlemen. 

IT am Maurice Mermey. “Mike” happens to be what I am known by 
by a lot of people. My name is Maurice Mermey. I live in Larch- 
mont, N.Y., I am director of the Bureau of Education on Fair Trade. 

This is a nonprofit organization, organized under the laws of the 
State of Illinois in 1949. Our financial support comes equally from 
the retailers, wholesalers, and the manufacturers in the drug field. 
We have never solicited any financial support from any other field, 
but in the last year, for the first time, we have taken a few contribu- 
tions from manufacturers and retailers in other fields. 
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Our annual budget is something on the order of $90,000 to $100,000 
and we have made all of this quite public any time that I have appeared 
and any way that we could. 

The fair trade question is, of course, a very complicated one. I 
would assume, Mr. Chairman, in my own view, that it is just as logical 
to come to conclusions about fair trade prices overall on the basis of 
margin prices on famous name brands, as it is to come to conclusions 
about the human race on the basis of the freaks we can see at a side- 
show. The fact is, fair trade prices on all the surveys we have made, 
at least in the drug industry that we know about, have resisted in- 
flation better than most other prices in the economy, 16.4 percent on 
some 7,000 items over a 12-year period, while the cost of living index 
of the U.S. Labor Statistics, the consumer price index, went up 90 
percent. 

I would say to you, as to competition, fair trade encourages and 
maintains all of the competition that you are concerned with, with 
the exception only of the price competition of a branded product with 
itself. 

Now, before we get away from that, I would like to say to you, 
sir, that in all of the 28 years in which we have had fair trade in 
the United States, through first 45 States and then some slight reduc- 
tion from that, in all of those years, fair trade accounted for more 
than 10 percent of the national retail volume, despite the fact that 
theoretically any branded product identified by a trademark, trade 
name or brand is ineligible and was ineligible under the State fair 
trade laws to be fair traded. Only 10 percent, so that at the very 
most, fair trade accounted for $20 billion worth of volume a year. 

Now it is perfectly true that in that 10 percent you do have the 
famous name brands that the small retailer, notwithstanding the first 
witness this morning, that the small retailer has to be able to sell at 
a profit to stay in business. Now, against that $20 billion there is 
$30 billion worth of goods sold in the economy today, none of which, 
all of which goods, brand for brand, has also been withdrawn from 
price competition with itself. You cannot buy a Sears, Roebuck 
brand in any of the hundreds of Sears, Roebuck outlets at a lower 
price in one Sears, Roebuck outlet than in another. Sears, the 
owner of the brand, has very effectively established a one-price policy 
for each of its brands. 

You cannot buy Avon cosmetics, you talked about cosmetics, Mr. 
Chairman, you cannot buy Avon cosmetics at a lower price through 
one representative than another. Avon has 80,000 representatives 
selling Avon cosmetics, house to house, and, if any, if any representa- 
tive were to sell an Avon cosmetic for a less price than Avon estab- 
lished for it, she would be out of a job. 

And you could do the same with the Electrolux vacuum cleaners 
that Electrolux sells house to house. 

And then you have consignment selling, it is not possible to buy a 
newspaper on any newsstand in the United States at less than the price 
established by the publisher of that newspaper and printed on the 
front page of that newspaper. 

So that you do have in effect a far wider use of what I call the 
withdrawal from intrabrand competition, the competition of a brand 
with itself, than fair trade has ever had through these other legal 
mechanisms. 
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If you will look, as I am sure you have, at S. 1083, you will see 
that the bill is called a bill to equalize rates and the distribution of 
identical articles, and this is precisely what the bill is talking about. 

Senator Eneie. Will you yield there for a question, Mr. Chairman ? 
May Lask a question ? 

Senator THurMmonp. Yes. 

Senator Eneve. Well, in my opinion, the fellow who spends mil- 
lions of dollars to establish a trade brand, ought to have some kind of 
proprietary right in that trade name from the time it leaves his 
factory until the time it hits the consumer. I can see how there is 
a very strong equity there. But let me ask you this question, Would 
you support a bill that required the retailer to sell at a published 
price of the manufacturer for a trade name brand, if he did not do 
that, he would be required to pull off the brand ? 

Mr. Mermey. This is, of course, the right of cut off. It is hard 
for me to say whether I would support it or not. I think the principle 
would be sound. I would say in respect of this particular bill that 
we are dealing with, this bill really does not impose upon anybody 
anything unless that individual himself has made a decision. In the 
case of a manufacturer, this bill requires him to decide whether he 
wants to fair trade or not. And if he does not want to, he does not 
have to. 

Now let us get to the retailer. The retailer is not bound by any- 
thing the manufacturer does on this bill under this bill, not bound 
until such time as the retailer has himself received notice of the fact 
that the manufacturer is fair trading. And then having received 
notice, the retailer then decides he wants to continue stocking and 
selling that brand in the knowledge that it is fair traded. 

Senator THurmonp. This leaves it to the wholesaler, the manu- 
facturer ? 

Mr. Mermey. Likewise the wholesaler. 

Senator THurmMonp. To make the determination ? 

Mr. Mermey. First determination. 

Senator THurmonp. If he wants to run up Beautyrest mattresses 
$10 or $15 apiece, as soon as this bill is passed he could do it; could 
he not ¢ 

Mr. Mermey. Yes, sir, and at the same time suffer the consequences 
of the person who makes the greatest decision of all, that is the con- 
sumer, because he is the price boss. If there is not competition in 
mattresses sufficient to satisfy the court that the requirements of this 
bill are met, then Beautyrest mattresses fixes a too high a price at its 
own peril, the peril that Madam Consumer will choose another mat- 
tress and very frequently does. 

Senator THuRMOND. Suppose one store does not have the overhead, 
the high rent, and the other expenses of another store, and they are 
willing to stay in business and make a smaller margin of profit and 
can do a larger volume. Well, under this, if this bill passes, they 
could not do that ; could they ? 

Mr. Mermey. I know of no store in the United States, sir, that 
would come up here and ask for a bill that would permit any retailer 
to establish his lowest prices at his operating coasts and I will tell 
you why: Because that retailer would then be asking for the right to 
be thrown out of business. There is always a retailer who can sell for 
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less until you get to the pushcart peddler. He has no overhead of any 
kind, and I daresay the American people do not want a pushcart 
economy. 

Senator THurmonp. On that very point, does not each retailer know 
what he can best sell his product for rather than to be dictated by a 
wholesaler or manufacturer ? 

Mr. Mermey. The retailer, you said his product. The Senator from 
California pointed out clearly, as many of the State courts did, and 
the Supreme Court did, that the manufacturer has a continuing pro- 
prietary interest in his brand. 

It is rather strange, is it not, Mr. Chairman, that when you see 
these cut prices that we are talking about, they are only on famous 
name brands. I am going to show you some price margins on these 
stores that can sell for less. We have shopped two discount houses in 
New York, not little ones; the biggest ones. We shopped one on v ' 
mins, the 100 capsules. That fellow’s price represented a margin, 
profit on his selling cost of 72.9 percent, and if you look at that mani s 
cost, and we estimated the cost, our experts tried to figure out what 
that retailer paid for each of these items, and the profit « on those vita- 
mins, on his datisered cost, was 269.1 percent. That is the retailer who 
is telling you how cheaply he can sell the famous brands. 

We went into the therapeutic vitamins and his margin on sales was 
59.5 percent, and on costs 147.1 percent. We got a low one on milk 
of magnesia, these are his own brands, not famous brands, not big 
name brands, his own brands of milk of magnesia tablets, low maxi- 
mum, 23.8 percent on sales, 31.1 percent profit on costs. Ascorbic acid, 
62.5 percent on sales, 166.7 percent on costs. Aspirin tablets, nice and 
low, 19.1 percent on sales, 23.6 percent on costs. And bufferin aspirin, 
45.4 percent on sales and 80 percent on his costs. 

That is the fellow that says he can sell for less, and he is not alone, 
because we shopped his competitor. I do not have the cost figures 
there; I can merely tell you the cost percentages; I can tell you what 
his profit was as a gross margin on his sales. 

Aspirin tablets, 5.3 percent against his own brand or less-famous 
national brands than the famous brand names. Ascorbic acid tablets, 
42.4-percent margin on sales. Therapeutic vitamins, 63.6-percent 
profit margin on sales. Vitamins of ordinary vitamins, 72.9-percent 
profit on sales. Sleeping capsules, 73.8-percent profit on sales. Anal- 
gesic balm, 76.3-percent profit on sales, which translates into a more 
than 300-percent profit on costs. Milk of magnesia, 55.3-percent profit 
on sales and buffered aspirin, 62-percent profit on sales. 

If I wanted to take a retailer down in Louisiana, who is very well 
known as a great champion of consumer, and bitter opponent of mine, 
one of my friends shopped him just a couple of weeks ago on a prod- 
uct called Recipen, a tranquilizer. The cost of that, we know. The 
highest cost that retailer paid was 50 cents a bottle, he could have paid 
50 cents a bottle for 100. He could have paid as low as 19 cents per 
100 if he bought them in bulk lots of 20,000 capsules. I am assuming 
he paid 50 cents, but he charged $1.19. The retailer made 138- percent 
profit on cost, and that was the same retailer who went to the Loui- 
siana Legislature about 5 years ago asking for repeal of the Louisiana 
State Fair Trade Act. And the committee in charge of the repeal bill 
voted 33 to 0 against repeal because testimony was brought in there 
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showing that he was selling meats and various other items at more 
than 50 percent above his competitors. 

Now there is no margin in retailing. These department stores who 
have fairly high operating costs know business rather well. They 
have been in business a long time because they have served the needs 
of the people. There is nothing new in the idea of price cutting. 
Price cutting is one of the oldest forms of violation of your antitrust 
law, price cutting to eliminate competition. 

You spoke about competition, sir, and you realize, I am sure you do, 
that we would not be here today except for a decision of the U.S. 
Supreme Court. We are not asking Sena to come into our 
business. Government came into our business in 1911, before that 
time you had fair trade contracts all over the country, perfectly legal. 
But in 1911 the Supreme Court of the United States said that a fair 
trade contract in the Dr. Miles Park case, said that a fair trade con- 
tract was a violation of the antitrust law, passed in 1890, absent ap- 
proval of the Congress. Your Supreme Court said that in 1911, and 
there were two members of that Court who dissented from that 
opinion, and with all due respect to the Department of Justice today, 
I do not think that you can find a greater opponent of monopoly than 
Mr. Justice Holmes, or a greater opponent of monopoly of the trusts 
than Mr. Brandeis, later Associate Justice Brandeis, was. 

They were just as anxious to protect the American people, just as 
the antitrust law was, but you try and do price cutting, of various 
kinds, today and you will be violating the antitrust laws in a minute. 

You can go ahead and take the baker, the manufacturing baker, I 
think it was in the State of Arizona, who was held in violation of 
the antitrust law because he sold in the State of New Mexico at a 
lower price than he sold in Arizona. He was presumably benefiting 
the customer in New Mexico, but nevertheless, he was guilty of 
violating the antitrust law because he was tending to eliminate 
competition. 

I say to you gentlemen that here is a bill that as far as I am con- 
cerned, as far as the 2 million retailers in this country are concerned, 
and I think I know them fairly well, because I have lived with them 
for a long time, I was brought up in retailing in papa and mama’s store 
myself, and I have been associated with retailers and wholesalers and 
manufacturers throughout my entire lifetime, and I think I know a 
little something about them. I know that the retailers want fair trade, 
and, Mr. Senator, I know that a great many manufacturers want it, 
who are not here today. 

Senator Encie. Where are they ? 

Mr. Mermey. One of the reasons they are not here, for example, 
you will have a whole association here. You know GE is for it. You 

now Sunbeam is for it, but you announced 2 days of hearings. They 
can express their views on fair trade as they have before, by fair 
trading or not fair trading. That is the most important decision. 

Senator THurmMonp. We will allow any of them to put their testi- 
mony in the record if they want to do it. 

Mr. Mermey. I know you have one from Johnson & Johnson, you 
could have gotten it from a great many, I am sure, they are for it, 
and I am sure a great many are not, and those who are not for it are 
not going to fair trade under your bill. 

65799 O—61——26 
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Now, I would like to say, if I may 

Senator ENGLE (interposing). It looks to me like the people who 
have the strongest equity in this matter, that is the fellow who wants 
to protect the proprietary right of a name brand product from the 
manufacturer to the ultimate : user, is the fellow who is conspicuously 
absent at this hearing. And it bothers me, and it especially troubles 
me that the retail druggists are carrying the ball on this legislation, 
and here they are third from the bottom in total failures. 

Mr. Mermey. I have not seen that, Mr. Senator. 

Senator Enere. If anybody challenges the authenticity, I would 
like to know it because it was a startling document to me. It says that 
the source is the American Druggist, of “Apr il 6, 1959. 

Mr. Mermey. I am not challenging it, sir. I say I have not seen it. 
But, you know, there was an editorial today in a newspaper called 
the Washington Post, and it was the editorial dealing with the steel 
situation, what the steel manufacturers are saying and ‘what the USW 
is saying, the U.S. steelworkers, and the Post came along with 
a very fine new word that I had never seen before. “Statisticship.” 
You can use figures to prove anything you want, but you can take 
figures, I have figures in the br ief there that you have before you, 
that will give you not merely the store closings but the difference in 
bankruptcies i in 12 categories of merchandising i in their nonfair trade 
en as against the fair trade States, percentage differences, covering 

5-year period, taking the bankruptcies in 1953 and 1957, you will 
find ‘that on pages 4 to 10. You ean find any figures, but you know, one 
thing you cannot shake small business from, is the idea that they will 
be benefited if you do not pass a fair trade law. 

My father was a pretty good merchant too in his day, and he was 
price cut out of business. It is all right. It was not that he was in- 
efficient, he was not smart enough to have acquired enough dollar 
power to be able to meet the competition of the other fellows. These 
fellows who can price cut famous name brands are not able to sell at 
10 percent or 5 percent above cost or below cost, and I am not using 
the term loss leader, I am using the term misleader, which I think is 
the intention of every one of those ads to get the customer to buy other 
products on which they will make their fat profits. 

They are not losing money, they are doing very well, but it is very 
hard to convince 2 million people that all of their years of ex- 
perience must go by the wayside, because a couple of people here who 
have testified against fair trade and who bleed, by the way for States 
rights, even though they are opposed to State fair trade acts when 
those bills were being brought up at the various State legislatures, 
telling them that they will do better without fair trade, telling them 
that private brand is hurting them, when as a matter of fact, every 
time you take private brands you are saying in effect, that fair trade 
encourages competition which is good for the consumer because she 
has these various products to choose from in a particular class. 

As you notice in the case of aspirin, which the Senator from Penn- 
sylvania properly called mono acetic acid ester of salicylic acid, it 
is a long word and I had to learn it too, there are many, many brands. 
You spoke about 62 brands of aspirin and you are right, but 62 brands 
of aspirin does not cover the competition that aspirin faces. It is in 
a class of product called analgesic and there are hundreds of products 
called analgesics that each aspirin has to compete with. 
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And the chairman referred to a_ product called toothpaste. 
There are 79 brands of toothpaste that I know about, and their price 
will range from 4 cents an ounce to 29 cents an ounce. And you 
ean find that in the Consumer’s Buying Guide, but if you insist on 
the consumer’s right to be able to buy a Pepsodent, since that is the 
name you used, Pepsodent toothpaste at any price that any price 
cutter wants to sell 1t for, then I suggest in the interest of equity you 
ought to pass a law that ‘would prevent this other $30 million worth 
of goods being sold at prices established by the manufacturer from 
so being sold. 

The difficulty, as the Senator from California pointed out, is that 
you are dealing with a mass product economy, and mass distribution. 
These people ‘who need 100,000 outlets as against the automobile 

manufacturers who never fair traded because they could control their 
price if they chose, on another basis since they only have a few 
thousand dealers. If you need 100,000 or a million outlets and you 
want to protect the good name of your brand and you want to pro- 
tect your mass distribution system and you want to maximize your 
sales and you want to employ more people, then you have to have some- 
thing like fair trade. You cannot go to consignment selling because it 
costs too much and eventually costs the people more. 

Senator Tourmonp. Thank you very much for appearing here and 
giving us the benefit of your testimony. 

Did you have any more questions? 

Senator Encte. No. 

Senator Tuurmonp. Thank you very much. 

(Mr. Mermey’s full statement follows :) 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF EDUCATION ON FAIR TRADE 


Mr. Chairman and gentlemen, my name in Maurice Mermey. My home is in 
Larchmont, N.Y. 

Since 1949, I have been the director of the Bureau of Education on Fair Trade. 
This is a nonprofit corporation organized under the auspices of the National 
Association of Retail Druggists. 

While the Bureau is supported by voluntary contributions made almost en- 
tirely by drug retailers, wholesalers and manufacturers, it represents the view- 
point, as regards S. 1083, also of appliance dealers, booksellers, clothiers and 
furnishers, filling station operators, hardware dealers, jewelers, automobile 
accessories and equipment dealers, photo dealers, sporting goods dealers and 
tobacconists, as well as wholesalers in these distributive trades. I am sure we 
elso reflect the viewpoint of the many manufacturers who believe that the 
protection of their trademarks and the safeguarding of these respective dis- 
tribution systems are good for them, their distributors and the public. 

Further, the Bureau has a National Advisory Committee consisting of repre- 
sentatives of 25 national trade associations in various fields of retailing and 
wholesaling. And, it has the cooperation of some 1,500 State and local associa- 
tions in these fields. The groups associated with or cooperating in the work of 
the Bureau of Education on Fair Trade have a membership exceeding 1 million. 

They comprise a substantial portion of U.S. small business. 

I appear for your favorable consideration of S. 1083. There is national 
concern for small business in the United States. A complex of factors is 
responsible for its plight. Of one thing I am certain, however. When small 
business cannot sell at a profit the one thing that represents its bread and 
butter—namely, trademarked products with the third party guarantee of a well- 
known manufacturer’s reputation—then small business just does not have a 
chance to compete for existence. 

Abundant evidence has been presented to this committee that price anarchy 
prevails in the marketplace. I would, therefore, like to focus, in my testimony, 
on some basic principles, principles which are, in my judgment, intrinsic to the 
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understanding of why effective fair trade on a national scale is urgently needed, 
not only to preserve small business, but to maximize selling power, employment 
and dynamic productivity in our American economy. 

Basic principle No. 1: Nobody moves profitless goods. It takes the opportunity 
for profit to create and to sustain trade in our free enterprise profit economy. 
No producer will manufacture an article for long if he can’t make money doing 
it. No consumer will buy the article unless it yields a profit to her, in terms 
of satisfaction and value. And no distributor—wholesaler or retailer, chain or 
independent, department store, or discount house or druggist—will have any 
incentive to sell the article if the selling price does not produce a profit for 
him—whether in terms of dollars or of increased store traffic. 

Basic principle No. 2: The function of price is to sell goods. Theoretically, 
the lower the price of a particular article, the more customers will be able 
to buy it. Out of these two ideas has come the belief that the lower the 
selling price the larger the sales volume. This is not always true; for, when 
the price gets so low that the profit disappears, distributors have no incentive 
to move the goods. 

The profit on famous name brands has disappeared because certain retailers 
have distorted the price function. They have advertised these brands at low, 
low prices, not to sell the products themselves, but in order to bring customers 
into their stores. 

Customers immediately recognize the bargain and flock in. The price-cutter 
realizes his profit on the sale of other goods they buy which are priced as 
much as 300 percent above cost. He has tricked the consumer by deliberately 
misleading her into believing that all the goods he sells are also bargains. And 
he has cut down the distribution of the famous brand by discouraging other 
retailers to sell it. 

From the viewpoint of immediate concern, price-warring on national brands 
has closed the doors of thousands of stores, slowed down the sales momentum 
of goods and created unemployment among men and women who depended on 
their sale for all or a part of their livelihood. 


HERE ARE A SERIES OF FACTS SHOWING RETAIL STORE CLOSINGS INCLUDING 
COMMERCIAL FAILURES 


Table I shows commercial failures in the United States for the years 1953-57 
inclusive. In this five-year period of great prosperity, 57,342 business enter- 
prises failed. Of this number, 21,228 were small retailers. Their failures 
accounted for 41 percent of all failures during this period. 

Table II correlates retail failures with retail closings for all reasons. Retail 
failures in 1958 were the highest by far for any year of the postwar period. 
But commercial failures represent only a small percentage of total store closings. 
It is significant, however, that the precentage of commercial failures to total 
store closings has been climbing alarmingly since 1952, reaching in 1957 its 
highest point of the postwar period. If that percentage remained the same 
in 1958, it would indicate almost 160,000 retail store closings during the past 
year. 

Table III shows retail failures in 1953 and again in 1957 for the United 
States as a whole, as well as for that portion of the country represented by 
(a) the fair trade States as at the end of 1957 and (b) the other States. It 
will be noted that the increase in retail failures in the fair trade States was 
less than that for the United States as a whole. The increase in retail failures 
in the other States (including the District of Columbia) was substantially 
higher than that for the United States as a whole. Moreover, the increase in 
retail failures in the other States was 314 times that of the failure performance 
of retailers in the fair trade States. 

Table IV makes a similar comparison of retail failures, 1953 and 1957, in 
12 specific fields of retailing. In all of these fields but one (automobile dealers), 
fair trade is practiced, in greater or lesser degree, by manufacturers. Eleven 
of these retail fields show the same pattern of failure as is noted for total 
retail failures; ie., the rate of increase in failures in these 11 fields was 
lower in the fair trade States than in the areas without fair trade. In one 
field of retailing—books and stationery—the rate of failure was lower in the 
non-fair trade State. While many factors account for retail failures (as well 
as for store closings), the pattern of difference reflected in Table IV would 
seem to indicate that fair trade, or its absence, is a significant factor affecting 
retail failures. 
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Businesses, particularly small businesses, are dying at a rate topping anything 
seen since the 1920’s. At the same time, the business birth rate is slowing 
down. In 1957, according to Sylvia F. Porter, a business analyst whose syn- 
dicated writings are published by many newspapers, business births were below 
both 1956 and 1955. The year 1957, the accompanying tables show, found the 
highest number of retail store closings during the postwar period, as well as 
the highest number of retail failures in the period up to that year. As Table 
II shows, the 1957 high in retail failures was exceeded in 1958. 


TABLE I.—Bankruptcies in the United States, 1953 to 1957, inclusive 













































































Percent of 

1953 1954 1955 1956 1957 Total total U.S. 

bankrupt- 

cies 
Total bankruptcies_............-- 8,862 | 11,086 | 10,969 | 12,686 | 13,739 | 57,342 |....-.-------. 
aan thee opines cpitmnb amibe 4,381 5, 491 5, 339 6, 341 6, 895 28, 447 49.6 
i titi ions al orden wigs 933 1, 132 1, 164 1, 207 1, 236 5, 672 9.8 
Manufacturers .......-..---- >. aE 3,548 | 4,463 | 4,466 | 5,138 | 5,608 | 23,223 40.4 
Total small business !_....-....-- 5,700 | 7,280 | 7,197 | 8, 184 | 8,700 | 37,061 64.6 
Seer eibaieenee 12) Sooo. ess. SSE. 3,257 | 4,167 | 4,057 | 4,721 | 5,026 | 21,228 41.0 
Se ODS c.g wdidcecncccencacces 489 603 632 625 604 | 2,953 5.1 
Small manufacturers --..............---- 1, 954 2, 510 | 2, 508 2, 838 3,070 | 12,880 22.4 
| | | | | 
1 Small business is here defined as a bankrupt concern with $25,000 or less in liabilities. 
RECAPITULATION 

Total bankruptcies in the United States, 1953-57_._._._.___.____________- 57, 342 


Percent representing small business (retailers, wholesalers, manufac- 








123, 700 4, 088 
125, 800 3, 833 


RD acct sah stescinen ad creen oii tiemiiiaceaee Sealants iterate ieee alia alia ET aati 64. 6 
Percent of small business bankruptcies representing retailers and whole- 
i RET chk sti hm egtirecvdee- gel foc pune cibeesameanes: geminata Melina inks 65. 2 
Percent of total bankruptcies in largest single classification—small re- 
a cine siashiain as aa easily os Slane elongated taiealaas aia es 41.0 
Source: Dun & Bradstreet. 
TABLE II.—Store closings and failures 
| | 
Retail | Retail Percent of Retail Retail | Percent of 
Year store failures | failures to Year store failures | failures to 
closings closings closings closings 
65, 500 304 0.5 138, 400 4, 381 3.2 
76, 500 1, 222 1.6 139, 100 5, 491 3.9 
98, 500 2, 185 2.2 136, 700 5, 339 3.9 
115, 500 4, 246 3.7 142, 900 6, 341 4.4 
115, 000 4, 429 3.9 146, 200 6, 895 4.9 
3.2 
3.0 


Sources: Store closings, U.S. Department of Commerce; retail failures, Dun & Bradstreet. 


TABLE III.—Total retail failures, 1953 and 1957 


1953 1957 Percent of 
increase 
United States........._- 636» <b usted shicndes dtl 4, 380 "6,895 57. 42 
Er a ill Ea ae eee oe 3, 762 5, 355 42. 34 
Sreseenee 8a ok Sulit ASSL ART. cca SR 618 1, 540 149. 19 





! As at the end of 1957. 
Source: Dun & Bradstreet. 
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TABLE I1V.—Failures by retail store classification, 1953 and 1957 





























1953 1957 | Percent of 1953 1957 | Percent of 
increase increase 
Appliances: Auto dealers: 
United States__-___- 348 436 19.5 United States___- 219 233 6. 39 
Fair trade States__- 299 310 3. 66 Fair trade States__. 166 171 3.01 
I tte cain ceeiaill 49 126 157. 1 Others... 53 62 16. 98 
Drug stores: Food and liquor: 
United States_____- 123 162 31.7 United States_-____- 888 1, 096 23. 42 
Fair trade States__. 90 113 25. 56 Fair trade States__- 777 916 17. 89 
Others... -.- . 33 49 48. 48 Others 111 180 62. 16 
Hardware and farm | Apparel and accessories:| 
equipment: | United States 596 1, 122 88. 26 
United States... _-| 69 164 137. 68 Fair trade States 495 859 71,71 
Fair trade States___| 59 103 74. 57 || Others } 101 272 169. 31 
Others... ak 10 61 | 510.0 || Furnitre: | 
Jewelry: United States 246 421 71.14 
United States____ _. 53 90 69. 81 Fair trade States__-| 205 333 62. 44 
Fair trade States_. 43 71 65. 12 Others 41 88 87. 33 
eras 10 19 90. 0 Furnishings and equip- 
Filling stations: ment: 
United States--_--- 126 390 209. 52 United States__- 117 147 25. 64 
Fair trade States--- 114 295 158. 77 Fair trade States__-| 112 | 121 | 8. 04 
cad cktihot 12 95 691. 67 Others 5 26 420.0 
General merchandise: | Book and stationery | 
United States... __-. 149 265 77. 85 United States___-.--| 33 43 | 30.3 
Fair trade States-__- 116 175 35. 34 Fair trade States__-| 28 37 | 32. 1 
UND. .. cant de te 33 | 90 172. 73 || Others-.--- | 5 6 20.0 








GROSS MARGINS AND EFFICIENCY 


Now, the price cutter would have you believe he has a special secret which 
enables him to sell at profitless prices. This is, of course, a carefully contrived 
illusion since no retailer, however efficient, can stay in business unless he makes 
enough margin, over and above the cost of the goods, to remain in the black. 
But the stores, like manufacturers, operate on averages. 

Retail stores stock and sell thousands of different items. The price of each 
is not set to yield the average gross margin of the store. On the contrary, dif- 
ferent items are priced to yield differing margins—the total of all adding up to 
the storewide pricing schedule. 

If some products are sold at profitless prices, other products must be sold at 
a high profit to make up the deficit. Some of these other prices yield him 100 
percent, 200 percent; and in one case reported by the Federal Trade Commis- 
sion, the markup went as high as 1,100 percent. Their magic secret of ef- 
ficiency is simply price juggling. 

No evidence has ever been presented that supermarkets, department stores, 
chains, and independent retailers in areas without effective fair trade have 
either lower cperating costs or lower prices, overall, as compared with their 
opposite numbers in fair-trade areas. 


WHO PRICES WHAT 


There are a substantial number of manufacturers who prefer to have the re- 
tailer price their goods as he pleases. There is nothing in 8. 10838 that would 
require these manufacturers to embrace fair trade. On the other hand, many 
other manufacturers of identified merchandise believe that submitting the power 
over price to any retailer who wishes to exercise it—and it can be a single re- 
tailer in a market area—impairs, if it does not destroy, the manufacturer's 
mass distribution system. They believe this, because their experience tells 
them that, so far as their brands are concerned, the bulk of retailers will lose 
interest when profit disappears. The distribution of these brands will tend to 
be concentrated in the hands of relatively few giant retailers who will promote 
them when it profits them todo so, and discard them when the profit—dollar-wise 
or promotion-wise—disappears. 


STANDARD PRICES AND THE CONSUMER 


Enactment of S. 1083 would extend to manufacturers who distribute their 
trademarked products largely through independent wholesalers and retailers— 
the bulk of small business in the United States—the same right to establish a 
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one-price system for their identified products that other manufacturers, em- 
ploying different methods, now enjoy. 

It is certain that the economic effect upon the consumer of a. standard price 
is no different whether the price be established by fair trade or by other forms 
of standard pricing. 

Dr. Gordon Siefkin, dean of the School of Business Administration of Emory 
University wrote, in his study, “Economic Aspects of Resale Price Mainte- 
nance”: 

“So far as the consumer is concerned, it is difficult to distinguish between the 
case of a large retailing establishment manufacturing its own brand for sale 
at a quoted price and a situation in which a manufacturer establishes the resale 
price of his particular brand.” (Siefkin, Gordon: “Economic Aspects of Re- 
sale Price Maintenance.” Incorporated in amicus curiae brief submitted by Geor- 
gia Pharmaceutical Association and others to Georgia State Supreme Court in 
Coa-Gardner Furniture Dealers v. General Electric Co., November 1954.) 

In short, a s.tandard price for a standard brand has the same effect upon the 
consumer, Whatever technique of distribution is used to bring that product to 
the consumer at a given price. 

Dr. Walter Adams, professor of economics at Michigan State College and a 
member of the Attorney General’s Committee who dissented from the committee's 
adverse position on fair trade, noted in a statement published in the New York 
Times that manufacturers operating retail outlets establish the resale price of 
their products just as if they fair traded. He said that, ‘I believe if one form 
of retail price maintenance is wrong, all forms are wrong. If we keep one form, 
we should keep all forms.” 

It is significant that no one has ever seriously proposed that standard pricing 
be banished from the American economy. 

To do so would produce unthinkable chaos in many areas of American life. 

There is impressive evidence that the consumer benefits from standard pricing. 
There is no evidence that she is affected injuriously by it. Why then should the 
one form of standard pricing of trademarked products which small business 
needs to survive not be legalized nationally? Failure to enact S. 1083 will not 
benefit the consumer in the short or long run but it will injure the whole econ- 
omy and the consumer’s prospects as a wage earner by slowing down production 
and threatening the existence of small business as a vital source of jobs and 
business activity. 

S. 1083 AND THE CONSUMER 


The assertion that fair trade results in higher prices to the consumer is dis- 
credited by experts who have looked into the problem. In hearings before the 
House Committee on the Judiciary in 1952, the great research firm, Dun & 
Bradstreet, was quoted as follows: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair trade laws on the consumer’s pocketbook * * * the 
first phase of the job—that of determining how much of the consumer’s dollar 
is spent for fair-traded items—is in itself a stupendous task. Even if it were 
feasible to complete that phase, it would mean little unless we could then estab- 
lish what effect the pricing of fair-traded items has on the prices of non-fair- 
traded items. We see no way to do that.” (“Study of Monopoly Power.” Hear- 
ings before the Antitrust Subcommittee of the Committee of the Judiciary. 
House of Representatives, 82d Cong., 2d sess., 1952. P. 744.) 

The fact that the Consumer Price Index prepared regularly by the U.S. 
Bureau of Labor Statistics continues to rise cannot be used against fair trade. 
Of the 300 different goods and services which make up the index and the 
cost of living figures based upon it, only 8.67 percent in 1957 represented fields 
in which fair trade was used. And in at least one-quarter of these fields, the 
percentage of fair-traded products was small—probably under 10 percent. 

The tipoff on the negligible, if any, relationship between the Consumer Price 
Index and fair trade prices is the fact that when fair trade was greatly weak- 
ened back in 1951 by a Supreme Court decision, and again, today, by adverse 
State court decisions, the Consumer Price Index has nevertheless continued to 
rise steadily. 

All of the evidence indicates that fair-trade prices have held the line against 
inflation in an extraordinary way. Nationwide scientific research, over a 12-year 
period, found that fair-trade prices on a large majority of drugstore products 
rose only 16.4 percent. The Consumer Price Index in this period rose from 100 
to 190.2. 
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If the price behavior of all items in our economy had been comparable to that 
of fair-traded products, consumers, the administration, Congress, and the public 
would be less concerned over the threat of inflation. 

Scientific, nationwide research has also shown that prices of fair-traded 
national brands average out to fair-trade prices in non-fair-trade States, even 
though retailers there may sell these brands at bankruptcy prices if they choose. 
Three countrywide, 6-month surveys made for the Bureau of Education on 
Fair Trade by the world’s largest independent market research agency, A. C. 
Nielsen, have demonstrated this beyond question. 

These three studies gave fair trade its severest test with respect to consumer 
prices. The brands surveyed are among the most popular in their field. If any 
brands were ideally suited for use as customer-bait, these are the brands. These 
studies revealed that fair trade does not penalize the consumer. 

Opponents of fair trade often resort to selective shopping surveys in an effort 
to prove that consumers pay less without fair trade. Such surveys almost in- 
variably consist of shopping around for selected, cut-price famous brands used 
as customer bait by certain stores at certain times. These so-called surveys are 
designed to prove a preconceived conclusion and they can hardly qualify as 
scientific. They assume in advance that all retailers in a given area—Washing- 
ton, D.C., for example—or in the whole country would sell all national brands 
at all times at profitless prices, if there were no fair trade. 

Pick-and-choose surveys prove what is known, namely, that certain stores 
sell some fair-traded items for less at certain times in order to attract customers, 
that is all. 

It is just as silly to draw sweeping conclusions about fair trade prices on 
the basis of famous brand bait pricing as it would be to come to conclusions about 
the human race on the basis of a visit to a carnival sideshow of freaks. 


8. 1083 AND COMPETITION 


It is argued that S. 1083 would destroy free competition. The doctrinal ob- 
jections, however, overlook entirely both public policy which demands fair 
competition and the broad area of competition in nowise disturbed by enact- 
ment of S. 1083. 

A whole host of statutes testify that competition in the United States does 
not mean “free” in the sense of unbridled. Planned operations in the red to 
destroy competitors is a classic violation of the antitrust laws. Impairment 
of competition through certain types of merger is frowned upon by statute. 
The Federal Trade Commission Act addresses itself to innumerable types of 
unfair competition. The Robinson-Patman Act makes unlawful discrimination 
by manufacturers in their selling prices to distributors. 

Price competition is, of course, not the only kind of competition we have. 
Competition takes many other forms, such as quality competition, competition 
in terms of advertising and promotion, service competition and the technological 
competition of research and development which is today providing such mean- 
ingful and constructive results. 

S. 1083 does not impair any of these forms of competition. Indeed, we who 
support the bill believe it would intensify competition in these areas to the 
distinct advantage of the public. 

Nor does 8S. 1083 disturb these forms of price competition: 

1. Competition for the consumer dollar.—Every brand utilizing S. 1083 would 
continue to compete for the consumer dollar with all other goods and all services 
in the entire economy. 

2. Interbrand competition.—Every brand utilizing S. 10838 would continue to 
compete with all other brands, as well as with unidentified merchandise, of the 
same general class. Indeed, S. 1083 makes the assurance of such competi- 
tion a prerequisite to the use of its provisions. 


INTRABRAND COMPETITION 


S. 1083 addresses itself to intrabrand competition, or self competition. A 
business competes with itself when it sells an identical product or service at 
the same time to different customers at different prices. When it does so, it 
runs the risk of losing customer goodwill and even customer patronage. No 
business is forced to compete with itself. Reputable retailers long ago stopped 
competing, each with himself, by establishing a one-price-to-every-customer 
policy. Every retail chain’s price policy is based on price uniformity, notwith- 
standing the fact that its many outlets have differing operating costs. 
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Intrabrand competition develops when the same brand can be purchased in 
different stores at different prices at the same time. Everybody understands 
that a branded product loses sales when customers prefer to buy a competing 
brand. But a branded product can also lose sales by competing with itself, 
just as a business or an individual can. For, as we have seen, price cutting 
on the same brand can, and often does, cause distributors to deemphasize or dis- 
continue the brand because it no longer yields a satisfactory profit. This means 
fewer outlets for the distribution of the brand; and fewer outlets inexorably 
results in lower sales of the brand. 

Those who assert that retailers have driven reluctant manufacturers into 
fair trade and into support of S. 1083 must have a hard time explaining this 
fact: Literally thousands of trademark owners have withdrawn their brands 
from intrabrand competition by lawful means other than fair trade. 

In each of the following cases, the trademark owner has established the re- 
tail price of his brand, or brands: 

1. House-to-house selling—Manufacturers who sell their brands house-to- 
house through canvassers account for $2 billion of sales volume per year. 
Each brand carries a standard price fixed by the manufacturer which the can- 
yassers must charge. Some of these manufacturers, like Fuller Brush and 
Avon Products, are leaders in their respective fields. 

2. Consignment selling..—Trademark owners who sell on consignment set the 
retail price which consignees (or dealers) must charge for their brands. News- 
papers and magazines, which are distributed by this method, alone account for 
$1 billion in annual retail sales. 

8. Exclusive franchises.—Trademark owners with exclusive franchise arrange- 
ments, or selective distribution. account for a large volume of sales. Many 
manufacturers, for example, will sell their branded goods to only selected re- 
tailers in a community and will continue to sell them only if the retailers re- 
spect the suggested resale prices. 

4. Forward integration.—A very large volume of sales is accounted for by 
manufacturers who sell their own brands through their own retail outlets. In 
the shoe industry, for example, forward integration accounts for a significant 
portion of total U.S. shoe sales. 

5. Private brands.—These are brands owned by retailers—department stores, 
supermarkets, chains, discount houses—and sold in their own stores. The best 
estimate we have been able to obtain from authoritative trade sources is that pri- 
vate brands—all withdrawn from intrabrand competition—account for between 
$10 billion and $20 billion of annual retail sales in the United States. Sales 
Management magaine (July 4, 1958) provides these illuminating figures: 


Company Volume Private 
brands 


Millions Percent 


Sears, Roebuck...............---. 5 dak ios pm ooesunbeskhode beeen ddb<echseend $3, 600 98 
NG TN 6h dita cet naieging didn nth sprang fossa a a ee 1,000 80 
lel ae an ED RN. eS a RE Re Rn 4 ay SR Rie nna SEs oS 824 25 
W. T. Grant .._--- IO ds dk ac baceeabe Genwi Fabbdscabecdhh sence cbbbesdeskwoee 406 50 


The Sears figure deserves a second look. Sears’ 44 private brands, all removed 
from intrabrand competition, accounted for $3.5 billion of sales in 1957. This 
one giant retailer’s private brands enjoyed a larger sales volume in 1957 than 
that of all the prescriptions, plus all the packaged medication sold in all types of 
outlets in the United States. The volume of prescriptions and packaged medica- 
tion was $3.2 billion, according to Drug Trade News (July 28, 1958). 

The evidence makes abundantly clear that a very substantial volume of 
branded goods is lawfully withdrawn from intrabrand competition by means 
other than fair trade. I believe the figure exceeds $20 billion per year, perhaps 
attains $30 billion a year. In its peak year, fair trade accounted for an esti- 
mated 5 to 10 percent of national sales volume, or, $10 billion to no more than 
$20 billion. 

No voice cries out that these legal bases of standard pricing, destroy free 
competition or do violence to our free enterprise system. Nor is it suggested 
that the Government should step in to determine the reasonableness of the prices 
established by private parties—trademark owners—utilizing these other legal 
bases. 
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S. 19083 AND THE RETAILER 


There are two schools of thought among retailers about S. 1083. 

An infinitesimal minority whose price policy is to exploit famous name 
brands—to attract customers—don’t like the bill. They say it would prevent 
them from passing on to their customers the benefits of their efficiency. 

The overwhelming majority of the 1,800,000 retailers in the country, whose 
survival depends on their ability to sell national brands, and at a profit, support 
S. 1083. They say it gives them a realistic incentive—the opportunity for 
profit—to maximize the sales power of our mass distribution system in their 
interest, but also in the interest of the economy. 

The retailer who bargain baits big brands has an especial genius for price 
maneuvering. S. 1083 gives him all the flexibility for such maneuvering that 
his genius requires. It gives him no excuse for failure to pass on to the con- 
sumer such savings, if any, which his efficiency permits. Whether or not S. 1088 
is enacted, any retailer can sell at any time at any price he pleases: 

1. All the unbranded goods in his inventory. 
2. All his private brands. 
3. All national brands not withdrawn from intrabrand competition. 

These three categories account for 90 percent of the inventory of most diversi- 
fied retailers. The remaining 10 percent—perhaps slightly less—represents na- 
tional brands which might be expected to be withdrawn from intrabrand com- 
petition with the enactment of S. 1083. Even as to these, however, the retailer 
would be able to price them as he pleases, if : 

(a) Hehas not received notice as required under §S. 1083. 
(b) He sells the goods without benefit of the identifying trademark, brand 
or name by removing it. 

Just as there is nothing in S. 10883 which would require a manufacturer to avail 
himself of its provisions, so there is nothing in the bill which requires a retailer to 
carry brands sold in accordance with its provisions. If he chafes at the restraints 
of S. 1083, the retailer can: 

1. Refuse to stock brands withdrawn from intra-brand competition. 

2. Prominently display and advertise, and give strident sales support to, 
brands in the same general class which he prices as he pleases. 

3. Slash the prices of these brands, and of unidentified merchandise, using 
the same dramatic and highly visible bargain bait methods he has thus 
far reserved for national brands of established value and appeal. 


SUMMARY 


S. 1083, the Humphrey-Proxmire bill, is a bill of opportunity * * * opportunity 
to create conditions of fair competition which would decelerate, and perhaps stop 
entirely, the present tendency to concentrate America’s No. 1 industry—retail 
distribution—in the hands of a relatively few giant corporations. 

It is a bill which makes fair trade a matter of individual decision on the part 
of all concerned. It says to manufacturers, “here is national fair trade, if you 
want to use it; but you don’t have to use it.” It says to retailers, “you need 
respect no manufacturer’s fair trade price unless he has given you proper notice 
of it; and you are required to respect that price only if, having received notice, 
you thereafter decide nevertheless to stock and sell the manufacturer’s brand.” 
The consumer makes the most important decision of all when she faces a 
display of goods and decides upon the brand—fair traded or not—that she will 
put into her shopping bag. 

The Bureau of Education on Fair Trade wholeheartedly supports S. 1083 and 
urges its favorable consideration by your committee. 


Senator THurmonp. Our next witness is Mr. Charles F. Fort, presi- 
dent, Food Town Ethical Pharmacies, Baton Rouge, La. 


STATEMENT OF CHARLES F. FORT, PRESIDENT OF THE 
ETHICAL PHARMACIES, INC., BATON ROUGE, LA. 


Mr. Fort. Thank you, Mr. Chairman. Thank you very much for 
the opportunity to appear. I would like to request that my full 
statement beentered. I will not read it all. 
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I would also like to request that a copy of a letter from Hon. 
Richard Nixon, Vice President of the United States, be entered in 
the record, in which he says that : 

In my opinion, fair trade or price fixing is inconsistent in a free enterprise 
economy. 

Those are the views of the Vice President of the United States con- 
cerning this bill. 

Senator Enaie. Are you against this bill ? 

Mr. Forr. Yes, sir. 

Senator THurMoND. Are you a druggist ? 

Mr. Forr. No, sir, I h: ive eight drug stores, but I am not a drug- 
gist. I went into the drug business because the profit was so high. 
Best business in the world at one time. 

(The letter follows :) 

OFFICE OF THE VICE PRESIDENT, 
Washington, May 27, 1959. 
Mr. CHARLES F. Fort, 
President, Food Town Ethical Pharmacies, Ine.., 
Baton Rouge, Louisiana, 


DeAR Mr. Fort: Some time has elapsed since you wrote me concerning so- 
called fair trade legislation, and I want you to know that your letter did not 
go unnoticed. 

I share your view regarding the dangers to our economy involved in this 
legislation. You may have noted since you wrote that both the Justice and 
Commerce Departments have testified against such bills. 

In my opinion, fair trade or price-fixing is inconsistent in a free enterprise 
economy. Certainly at a time when we are already greatly concerned with 
high prices the passage of fair trade legislation would contribute nothing to 
reasonable price stability or future economic growth. 

You may be sure that I appreciate having the benefit of your comments 
on this matter. I am glad to have the opportunity to extend my best wishes 
to you. 

Sincerely, 
RIcHARD NIXON. 

Senator THurmonp. You say at one time. Is it not good now? 

Mr. Forr. Oh, it is ve ry good. 

Senator Tuurmonp. Do you still operate a drugstore ? 

Mr. Forr. Eight of them. 

Senator THurmonp. Eight drugstores? 

Mr. Forr. Yes. 

Senator THurmMonp. Are you making money at them? 

Mr. Forr. Yes, sir; we average around 5 percent. We sell about 80 
percent of our merchandise wholesale. We net about 5 percent. 

Senator Tuurmonp. Without objection, we will insert your state- 
ment in the record, and would you just like to talk off the cuff ? 

Mr. Forr. I would, thank you. 

I would like to enter too in the record a letter from the Governor 
of Texas, to Honorable J. M. Kilgore, dated March 20, 1959, in which 
Governor Price Daniel of Texas pleads with the Congress not to pass 
a fair trade law, which Texas has resisted for 50 years, and I would 
like to incorporate that letter in the record. 

Senator THurmonp. Without objection, that will be incorporated. 
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(The letter follows :) 
EXECUTIVE DEPARTMENT, 
Austin, Tex., March 20, 1959. 
Re H.R. 1253, H.R. 2463, H.R. 5252. 


Hon. Joe M. Kriicore, 
House of Representatives, 
Washington, D.C. 


DEAR JoE: There are presently pending before the House of Representatives of 
Congress three bills, each of which authorizes the manufacture (sic) of a trade- 
marked article to fix and enforce a uniform retail price for it throughout the 
United States. It appears certain that the passage of these bills by Congress 
would force price fixing and so-called fair trade laws on the people of this 


State, on all items shipped in interstate commerce. 
As clearly stated in these bills, they nullify the antitrust laws which have so 


long protected the people and our Nation from price-fixing agreements and 
restraint of trade. 

Texas has strong antitrust laws, which I enforced for six years as attorney 
general. Our State has never permitted price fixing agreements under the fair 
trade label, although there have been many futile attempts to do so in the legis- 
lature during the past 50 years. Texans have traditionally adhered to the 
concept of free competition and free enterprise. 

The proposed legislation would, as I understand it, permit a New York manu- 
facturer of a trademarked article to dictate and enforce its retail price in Texas, 
notwithstanding the antitrust laws of this State. This will cost Texas con. 
sumers many millions of dollars each year. 

I sincerely hope that you will oppose this legislation and help preserve our 
antitrust laws from destruction as to goods shipped here from other States. 

Kindest personal regards. 

Sincerely yours, 
PRICE DANIEL. 

Senator THurmonp. How do you answer this question that has been 
raised here, that temporarily, the little druggist may benefit, but that 
if a big fellow, big chain man, can sell cheaper, he can finally put 
the little druggist out, and then you will have a monopoly and then 
the big chainstore can go up in price and therefore in the end, the 
consumer would suffer ? 

How do you answer that ? 

Mr. Forr. Senator, with all humility I would say this: If I find 
out where that is, I am going to open a store. Wherever this big 
man gets a monopoly, that is where we are going to put a store and 
so will other men who are competitive. There will never be a situa- 
tion in the United States under our present laws, and distribution, 
with the anti-trust laws and the Federal Trade Commission, that a 
good wide-awake independent cannot go into a situation and make 
money, and he will be the competitor of the big man; if there is a 
monopoly established there, it would not last long. 

Senator THurmonp. In other words, you think if some drugstore 
closes, there will be another one to open up? 

Mr. Fort. Yes. 

Senator Tuurmonp. The big man will not put that little man out 
of business? 

Mr. Fort. If that big man raises his prices after he puts that little 
man out of business, we will mail it into that city from Baton Rouge, 
La., at a price they can save enough to more than justify the cost of 
mailing. 

Senator Enoie. Will the Chair yield ? 

Senator THurMonp. Yes. 
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Senator Ener. I observe, Mr. Fort, you say in your statement, 
the only way for a small independent to protect himself is to cut prices 
on nationally advertised brands? 

Mr. Forr. Yes. 

Senator Ener. Is that a fair way to do business? Is it not a fact 
ou are getting a free ride on nationally advertised name, and using 
it as a leader to bring in business ? 

Mr. Forr. Senator, my right to use merchandise which I buy— 
when I pay Squibbs a price for Therogram, which is their brand 
name for vitamins, in that price is their cost of advertising, their 
good will, their production costs, everything is in that price. They 
establish the value of that merchandise just like, for example, Del- 
monte or Lipton tea, any of those that establish the value of their 
trademark. 

Now, the right for them to say that small businessmen of America 
cannot then take that product and merchandise it, seems to me an 
unreasonable extension of their rights, since they have sold it. 

Of course, if someone did something to the merchandise to affect its 
quality, that would be something different, but if you buy a Cadillac, 
for example, to follow this down to the consumer, no one has ever 
been criticized for buying a Cadillac at a lower price than his neigh- 
bor, or getting twice the trade in for his old beat-up car as applied to 
a Cadillac, which probably in brand names is one of the highest, but 
you can buy a Cadillac for many different prices in the United States 
and that brand and trademark has not been affected, so my opinion 
is that if you apply the value of a trademark from the manufacturer 
down to the retailer, whatever the merchandise, that the trademark is 
not going to be damaged by the wholesaler and retailers or distribu- 
tor’s prices. 

This sets all prices to make it possible to set all prices, not just 
retail. 

Senator THurmMonp. Do you sell any products at a loss? 

Mr. Forr. I beg your pardon ? 

In answer to that question, Senator, our policy is not to sell 
anything for less than we bought it for, that is, no loss leaders. 
That is our policy. The reason we advertise that way is because we 
want to build the consumers’ confidence that they don’t have to worry 
when they come in to our stores, that we have something below cost 
and something 100 percent above cost. We guarantee them to save 
from 10 to 50 percent on every purchase they buy depending on 
how good we can buy it, So that we don’t operate a loss leader type 
of operation. 

Senator Tuurmonp. Now, if this bill passes, it would apply only 
to the trademark goods, wouldn’t it? 

Mr. Forr. Yes, sir. 

Senator THurmMonp. Well, take Walgreen, for instance. I notice in 
your statement you have an ad attached here. I see “100 Aspirin, 


_Walgreen’s finest, 5 gr, tablets, Regular 49¢, two for 50¢.” 





And toothpaste—Walgreen’s anti-enzyme, giant tube, Regular 45¢, 
two for 46¢,” and so forth. 

Wouldn’t the little retail druggist be at a disadvantage in having 
to sell these trademarked goods at the price fixed by the manufacturer 
when he is trying to compete with Walgreen here who wouldn’t be 
bound by that ? 








408 NATIONAL FAIR TRADE LEGISLATION—1959 


Mr. Forr. Senator, you are 100 percent right. He has no way in 
the world to compete, no way in the world, unless you say that he can 
take a national brand and compete with it. He can’t. He can buy 
his own aspirin and put his own label, if he spends that much money 
in his inventory, but there are very few people who consider an equal 
brand. It won't even be an equal product because under our economy 
a trademark is a product. 

Senator THurmonp. You have an ad attached from the Liggett 
Drugstore. They have here, “Cod liver oil, high protein, rich i 
vitamins “A” and “D” Pint, regular $1.59, two for $1.60.” For one 
cent more you get two. 

Mr. Forr. Right. 

Senator THurmonp. Why, they have aspirin here, “No finer, faster- 
acting aspirin at any price. One hundred 5 gr. Regular 59¢, two 
for 60¢.” 

Now, the operator of a Liggett store wouldn’t be bound under this 
fair trade bill and he could sell and does sell, on occasions like this at 
practically one-half the price. How is the little drugstore going to 
compete ? 

Mr. Forr. Impossible, unless he can reduce his prices. If vou say, 
“Look, Mr. Small Retailer, do you want to give it away, to compete 
with this?” That is your only weapon, go ahead and give it away. 

Senator THurmonp. Let me ask you this, why are most of these 
drugstores favoring this bill? 

Mr. Forr. Of course, I don’t want to cast any reflection on the Na- 
tional Association of Retail Druggists because there are 36,000 good 
members and they are really sincere in what they are trying to do. 
What is actually happening, as this statement shows, in the past 
years—I use the example of the v itamin business. When I saw the 
drugstores of the Nation have lost 25 percent of the vitamin business 
to the house-to-house salesmen and direct mail operators, we still don’t 
have the figure as to how much of that the big operators have. 

For example, Walgreen, using the name Aytinal as a national 
brand, which they can, and they have given you another 100 for a 
penny twice a year. I am a small retailer in the same town. I tell 
my customers they are big operators, we can’t meet that price ; we 
can’t meet their budget and abe vertising ; we can’t meet their locations 
on the best street in town; we can’t meet any of their competitive 
factors, except one, and we can give vitamins away. Anticipatin 
that day, it will cost us $100,000 and we will give them aw ay at hal 
price that day and we shall have met. the competition the only possi- 
ble way that a small man can meet it. There is no other way for him 
to meet it. 

As I show here in the statement, the possibility of your having, if 
you are a small retailer, a private brand—in fact, I have the prices, 
they asked me to buy $4,000 worth of a private brand vitamin and the 
labels to meet this competition. Now, with eight drugstores, $4,000 
worth of vitamins is too much if I am going to turn it over. The 
small retailers compete with a private brand. 

Now, you asked a question a few minutes ago I would like to cover 
before I forget it because it is very important. You say, “Why 
aren’t the manufacturers here?” 
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Senator Eneir. Yes. I want to know the answers to two questions, 
why the retail druggist is here and why are not the manufacturers 
here? 

Mr. Forr. Well, the retail druggists are here in a very unfortunate 
position, Senator, because they sell two things. The retail druggists 
are required to sell service and they are required to sella product and 
that makes them a hybrid type, so to speak, of a retail operation, and 
places them in a very disady antageous position as retailer because the 
service of a pharmac ist results from 4 or 5 years of college. He de- 
serves and should get a professional man’s fee for his work. 

Now, the product ts, though, which he uses, are not made by him in 
any great percentage ‘tod: ay. He doesn’t compound too many but they 
are produc ts sold by m: anufacturers although on a restr icted basis, on 
doctors’ prescr ip ions only. 

So, if the volume isn’t there and a small druggist is required to 
charge it, deliver it, pick it up, maybe get paid for it in 90 days or 
maybe not at all, he has a problem hee ause his cost of operation based 
on his right to a professional service, whether it is his or he has to 
buy it in the form of an employee, places him in a position that is 
very difficult under that type of operation for him to make a profit. 
So then he naturally assumes that to have price protection is the 
answer. Actually, while he had price protection, the drug chain was 
growing. Liggett, for example, is not only a manufacturer but a 
retailer and buying small drugstores. All the time that was going 
on, maybe in an isolated position one retailer or a number of ‘them 
might have been helped by that price fixing, but on a national scale 
they were losing the volume. 

Now, the manufacturers, in answer to your other question, why the 
manufacturers are not here and I don’t want to say anything deroga- 
tory about them. I believe this from my own personal experience 
because I buy in quantity and I put the pressure on them to get the 
best deal every time and that is what happens to them all over the 
United States. They will make a deal with you and they will tell 
you where to go buy it from a discount wholesaler in qu: antity and all 
the time they are talking about how they want to maintain the price. 

We buy in New York City from a source I wouldn’t like to mention, 
out of Chicago which I wouldn’t want to mention, and we buy like the 
big ones buy, I mean Walgreen, Liggett and some of the big ones. 

Senator Tuurmonp. You don’t buy directly from the manu- 
facturer ? 

Mr. Forr. Yes, sir; both. In some cases they won’t sell the small 
businessmen. That is what I wanted to cover. If Congress wants 
to help the small businessman to adjust the decisions of the court 
which ‘hold that if you are a direct customer of a manufacturer he 
can’t hurt you, that is, he can sell your next-door neighbor at 15 per- 
cent below you and he is not violating the Robinson-Patman Act at 
all according to our court’s interpretation because he is not your cus- 
tomer. I have that in detail in my statement—exactly how it is being 
done now. That hurts the small man more than anything. 

McKesson-Robbins testifies that the small man has the same—— 

Senator Tucurmonp. On that point I asked this MceKesson- 
Robbins man yesterday, the president, if he sold just as cheap to a 
little country town druggist as he does to a big chainstore druggist 
and he said he sold it at the same price 
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Mr. Fort. He gave you a technical answer, Senator, because I buy 
from McKesson-Robbins and if I buy a gross they may give me a 
dozen free and that little man down the corner from me, he can’t get 
that dozen free because he can’t buy a gross. So the answer to that, 
in truth, as far as it is applied practically, is against the little man. 

It is true of all of them, the big manufacturers, because McKesson- 
Robbins is both a manufacturer and a wholesaler. But the quantity 
purchase arrangement from all of them is to the disadvantage of the 
small man and if you set the retail, the wholesale, and distributor 
price, the big man makes more profit, he is guaranteed more. He 
won’t have to compete with wholesalers that I am buying from now, 
buying national brands from, that are selling to me at half the con- 
ventional wholesale markup. 

Senator THourmonp. That is what I am beginning to wonder, if the 
fellow who would gain by this law if it were passed is the big manu- 
facturer rather than the little retail druggist ? 

Mr. Fort. And the big wholesalers. 

Senator THurmonp. How is that? 

Mr. Fort. Big wholesalers. 

Senator THurmonp. Is that your opinion or not ? 

Mr. Fort. That is right. 

Senator THurmonp. I have an open mind but I am just beginning 
to wonder. 

Mr. Fort. This thing works in reverse. It is covered in the state- 
ment here in detail. The competition as we know it is like this: You 
say we have competition in price and consumption but the fair trade 
works differently. It works backward. The retailers and whole- 
salers say to the manufacturers, “You are not giving us enough profit. 
So-and-so over here is giving us 40 percent at retail and 15 percent at 
wholesale. Well, we are going to quit selling your merchandise under 
fair trade because there is not enough markup.” 

So what happens under fair trade? And this happens to us all 
the time and has for a long time, the salesman comes in and he doesn’t 
say what his price is. He says, “Look, we just fixed this fair trade 
price at 75 percent. We are guaranteeing you 43 percent at retail 
which is 5 percent more than ‘X’ brand of the same product.” So 

then the competition is in reverse. The competition develops back 
here to put pressure on the manufacturer. It is only a natural thing. 
It is not a conspiracy to raise his margin at each level of distribution. 

So then he doesn’t have the right any longer to fix the price. If 
the druggists of America tell a drug manufacturer, “I want 15 percent 
markup on your merchandise or I won’t handle it,” then he is going 
to eventually give him 15 percent and if the retailers of America tell 
a manufacturer, “We want 40 percent,” the manufacturer has no 
choice. He is meeting the competition, not in retail price, he is meet- 
ing the competition re can give each level of distribution the best 
profit and it is only human. 

So it is not a violation of any law but the thing actually results that 


way. 

a Eneote. In other words, what you have done is backed the 
competition out of the retail end and placed it in the hands of the 
manufacturer and the price is set in the marketplace by the fair trade 
law ? 
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Mr. Forr. Correct. 

Senator Enate. In the margins between them ? 

Mr. Fort. Not only 

Senator Enaie (interposing). Maybe that is why the manufac- 
turer isn’t here. He knows how to back up. 

Mr. Forr. Some of them wouldn’t want to see me here. 

Senator Enatx. I have to find out where these fellows are who 
have these trade brands. Maybe you have put your finger on it. 

Mr. Forr. One reason they don’t want to be here, they have made 
deals with fellows like me and some of these men back here have paid 
higher prices. It would be a little embarrassing for some of them to 
be here under fair trade. 

Senator Enere. If you set 98 cents as the price throughout the 
land for Gillette, 20 Gillette razor blades, would the competition then 
occur between Gillette and the Smith brands, say, as to who could 

ive the operators in that brand, between the production of the article 
and the sale of it for 98 cents, the best deal. Is that what you are 
saying ? 

‘Mr. Forr. That is right. 

Mr. Encte. And it goes right back into the manufacturer’s lap? 

Mr. Forr. Right. 

Senator Enetr. And he will have to be cutting back his profit to 
make them a better deal. 

Mr. Forr. Or, Senator, he will have to raise the retail price to give 
the spread, you see, which he does. He doesn’t cut his profit back. 
He says, look, if old Smith raises over here, beginning to sell in volume, 
and they are offering a better profit to wholesalers, distributors, and 
retailers, [ am going to have to match that profit to these levels of dis- 
tribution, so, I am going to have to raise my price, and it happens this 
way, as a practical matter. Senator Kefauver is 100 percent right, 
when he says that administered prices and managed prices are it, 
that is the scheme of the day. 

Because if you are the leader and you manufacture something that 
sells in volume, you have the No. 1 spot in the Nation, and another 
man is moving up under you at a different price, you call him up 
and say, Joe, now if you don’t get right on this retail price, and this 
distributors price, and this wholesale price, I am going to sell razor 
blades all over the Nation long enough to get you out of the market. 

Now, there is no record of that type of operation, but the adminis- 
tered prices occur just as you mentioned a while ago, in unofficial 
meetings. The Jeader, if I were coming up witha product, I wouldn't 
want to endanger my position by incurring the ill will and the heavy 
hammer of the big man that was in that field, so he actually sets the 
price, or he could do it without ever saying a word, by setting the price, 
and then guaranteeing the distribution levels to what they want, and 
it is terrific the pressure that a manufacturer goes through. 

We had manufacturers forced to go into Federal court against us 
and representatives tell me, you know, we don’t want this, but we are 
being forced to do it by wholesalers and retailers, to force your 
price up. 

Senator Enexe. Will you state in one sentence why the owners of 
these named brands are not here in more quantity than they are? 

65799—61——27 
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Mr. Forr. Because if I were one of them, I wouldn’t face the 
National Association of Retail Druggists, with examination, of what 
prices different people pay in this country, even though it’ is fair 
traded at wholesale, fair traded at retail and fair traded at distrib- 
utors prices. If you know where to buy it, you can buy it and some- 
times with their sanction, and with their knowledge, at much. less, 
while the small retailers of the Nation are being forced to pay, just 
what Senator Thurmond asked a while ago, what they say is same 
price from the wholesaler which isn’t true at all. Technically it is 
true. If I buy a dozen from McKesson & Robbins I buy the same price 
as the small one. If I buy a gross I might get a gross free, and so 
it is a lot different than the same price for the same item. 

And that is not only McKesson & Robbins, I am just picking that 
out because it was mentioned here. It is true of all distributors. 

The manufacturers right now in the United States on many drug 
items, I point that out in this statement, make us pay them the 
wholesale price, the same price that we buy the same product from 
a wholesaler. If we buy it from the factory we have to pay them 
the same price, and the same price between brands. I want to show 
you that, because it refutes this business that there is no such thing 
as administered prices and there is no free and open competition 
in fair trade prices. Absolutely, as a practical matter, and I can 
rove it here, Secaiane I appealed to the Department of Justice, and 
I appealed to the Federal Trade Commission to give me the benefit 
of that guarantee, and I have a letter from the Federal Trade Com- 
mission that says, there is no such thing as free and open competi- 
tion if you are not a customer of that manufacturer. That is, he can 
make you pay any price he wants to, and you alone, through a whole- 
saler, while he sells the man next door 15 percent less. 

The Sherman Antitrust Act was passed to prevent that, but the 
courts have held that the customer relationship must exist and the 
man who is not fortunate enough to have that, pays 15 percent more. 

We are in that position now with CIBA, Kodak, Revlon; in fact 
Revelon cut us completely off, because we wouldn’t agree to a fair 
trade price in an unfair trade State. Now, we have no recourse 
against Revlon, unless we want to spend a lot of money in Federal 
court, because we are no longer a customer of Revlon, and we pay 
15 percent more for Revlon than our competitors pay, simply be- 
cause Revlon is enjoying the holy right, allegedly holy, that a man- 
ufacturer can choose his customer. 

Now, if you are going to give the manufacturer that right you 
might as well forget the Sherman Antitrust Act, because he will pick 
customers that will do what he says and the rest of the retailers in 
that town, he will say, you go to the wholesaler and buy it and pay 
15 percent more, and we are paying right now 15 percent more for 
manufacturers on items they stipulate. 

For example, myacin drugs, you say there is competition in fair 
trade. The myacin drugs wherever you buy them cost you wholesale 
$30.60. I can go to the wholesale house in Baton Rouge, La., I 
pay $30.60. I can order it from four different national manufactur- 
ers from their factory, where we have direct agreements, I pay $30.60. 
I can go to a wholesaler, if I agree to keep his identity unknown, and 
buy it for about $25. That wholesaler ie agreed to operate on a 
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smaller margin, and he is violating the imstructions of the 
manufacturer. i . 
So absolutely, this list is only a minor one here, showing how com- 
etitive -:products lose their identity. The trade market is what is 
eing sold in a retail store. That is the way it has developed as far 
as advertising distribution. 

Senator Enerr. How many levels of distribution are there between 
the manufacturer and the retailer to the ultimate consumer ? 

Mr. Fort. Ordinarily there is a wholesaler manufacturer in drug 
business from the manufacturer, if he likes you enough to sell you 
direct, and he may include you. If he doesn’t like the way you comb 
your hair, legally now, under the interpretation of the Sherman Anti- 
trust Act and Robinson, you may be an established retailer, he doesn’t 
have to sell you because you won’t abide by a certain retail price so 
he can enforce it that way. But in the drug business, it is manu- 
facturer to wholesaler to retailer, generally. In many other lines, it 
is manufacturer to distributor to wholesaler to retailer. So there 
would be four levels that the consumer is going to pay more for the 
product than it cost to make it. 

Senator Enere. If I understand, this bill that we have before us 
would only require fair trading at the retail level ? 

Mr. Forr. Oh, no, sir, all the way. In fact, the manufacturer can 
appoint, he can take the gentleman over in the corner and tell him to 
fix his prices. And that man has no civil responsibility, he may not 
have any assets, he may have plenty of assets, what I mean the manu- 
facturer under this bill could pick a man off the street and say this is 
my sole distributor and you are responsible to him and he is respon- 
sible to you for the price set up, and you have no recourse. If that man 
dropped your inventory value $100,000, you wouldn’t have any civil 
recourse at all, because this bill says he can do it. 

I would like to point out, to go to the point here, if you don’t 
mind 

Senator Enatr. Before we go one step further, you made a state- 
ment a few minutes ago, that if this bill goes through, that the compe- 
tition occurs between the various levels of distribution, between the 
manufacturer and the retailer to the ultimate consumer. 

Now, is that because they could thwart the law ? 

Mr. Fort. I beg your pardon ? 

Senator Enetr. That is because they could thwart the law ? 

Mr. Fort. Right. 

Senator Enete. In other words, they would change the differentials 
for the distributor and wholesaler, is that right ? 

Mr. Fort. That is right. 

Senator Enerz. What I am trying to find out is why these owners 
of these trade name products are not legally here en masse testifying 
for this bill ? 

Senator Eneir. Because I am buying it less than they are selling 
it in fair-trade States right now, and it is a violation of the spirit 
of the Sherman Antitrust Act, but nobody can enforce it and none 
has. Those manufacturers know they are not doing right as far as 
the small businessmen of this Nation are concerned, including most 
of the 36,000 drugstores that belong to NARB. They know they are 
selling Walgreen, they are selling to Liggett, they are selling to the 
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national manufacturers the same product under another brand at half 
the price. And they know too, if they are selling brand names to some 
of these small retailers, at what they call wholesale price, and they 
are selling to others at 15 percent less, who are competitors. Their 
hands are not clean and it is just like the answer that Senator Thur- 
mond got, that the prices are the same. The man could have said 
the prices are the same on a twelfth of a dozen. When you buy a 
gross you get a dozen free. Now if that is the same price I don’t 
know how to do business. And that is why the manufacturers are 
not here, because they want to move merchandise, and they want to 
circumvent the pressure from the retailers and the wholesalers. And 
they are circumventing that pressure when they say they are for this, 
but in their hearts they are not for it at all. They want to move 
tons of merchandise at any price. They don’t care if I give it away, 
but they will tell my competitors a different story. They will say, 
we are all for fair trade, but for the small man, that is not true, 

Senator Tuurmonp. Do you think they are really not for this bill, 
but taking this position because of the pressure on them ? 

Mr. Forr. From the backward competition. It comes back from 
the retailer to the wholesaler to the distributor to the manufacturer. 

Senator THurmonp. You said that Revlon refused to sell you 
goods ? 

Mr. Fort. Yes, sir. Coty, too. They cut us off like we were some 
foreigners, just because we were giving the consumer a price, And I 
discount every bill and I don’t owe them a dime. 

Senator Tuourmonp. Do you handle Revlon goods? 

Mr. Forr. Yes, sir. 

Senator Tuurmonp. How do you get them? 

Mr. Forr. I get them black market under the table, in fact. I'll 
tell you what they did just lately. They cut off all my New York 
sources. I was buying Revlon under cover from New York sources. 
We give the consumer 15 percent off on Revlon. We are supposed 
to make 40 and 2, that is, if we sold it and bought it right. 

Senator THurmMonpb. Supposed to make what ? 

Mr. Forr. 40 percent and 2, if we followed their retail prices. 

Senator THurmonp. 42 percent ? 

Mr. Fort. 40 percent sala 2 percent discount, cash discount. 

Now, Revlon went to work to find out where we were buying, 
because we moved a volume, in fact we sell more Revlon than any- 
body else in our territory, 15 percent off paying Federal tax and State 
tax and giving them 2 cents off the dollar, too, so we are doing 
something for Congress, we are eliminating taxation, because they are 
paying same prices with taxes included. 

Anyway, the Revlon eliminated our sources by changing the dis- 
tribution system, so that a retailer can’t buy any more than he sells. 
They have to be able to show a record of how much they move out 
of their own retail establishments because a lot were shipping to us and 
others like us at 5 percent above their costs, plus freight. 

Senator Tuurmonp. Now, you are not a fair trade State, are you 

Mr. Forr. No, sir. 

Senator Tuurmonp. Why won’t they sell you, if you are not a fair 
trade State? 
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Mr. Forr. Because we won't agree to their fair trade price in an 
unfair trade State. 

Senator THurMoNnD. Why do they put that requirement, is it be- 
cause you handle a lot of goods, because of the pressures of others in 
fair trade States? 

Mr. Forr. Senator, the department stores who compete with us who 
handle Revlon have an overhead cost of 35 percent. They want pro- 
tection for that 35 percent. We don’t say they have to do it that way, 
but that is the way their business is set up, 35 percent cost of opera- 
tion. 

Now, if we sell it 15 percent below the fair trade price, they can’t 
meet our price and get their cost of operation and show a profit, be- 
cause the department store is set up for costly type of distribution of 

roducts, including services. Now, we don’t ask you to buy services. 
We will give you the service of taking your money and guaranteeing 
you national brands at the best price, but we are not going to wrap it, 
charge it, deliver it, at the price you buy it from us. Everybody 
should have a right to sell services, which the department stores have 
a right to do, but they put the pressure on Revlon by saying, you 
make everybody stay within this price schedule or we are going to 
eut out Revlon and take another national brand of cosmetics. 

Senator THurmonp. Did you start out with one store, or how did 
you start out! 

Mr. Forr. I started out with one store in 1955, and Senator, I have 
it in my statement here, I owed for all the inventory, and my adver- 
tising budget was more than the capitalization and inventory. Now, 
that is a dangerous way, I wouldn’t recommend to anybody that they 
start a business that way unless they have a nice town where every- 
thing is fair traded. Now, you can really turn merchandise there. 

Senator THurmonp. From your standpoint it would be better if 
we had a Federal fair trade law? 

Mr. Forr. I tell you, I hate to say—Senator Humphrey and Sen- 
ator Proxmire know me well—but it is amazing to me—and I am 
from Louisiana—that the Supreme Court of Louisiana declared the 
nonsigner clauses absolutely unconstitutional. Not only that, it is 
even worse than unconstitutional, the nonsigner clause of the fair 
trade law. 

Now, we have a bill here, you don’t even have to have one signer in 
the sovereign State, all the manufacturer has to do is give you notice, 
and you have just signed an agreement, according to this bill. This 
bill is amazing. 

Senator Tuurmonp. Just leave it to the manufacturer entirely to 
fix the price for goods whether a single person agrees to it ? 

Mr. Forr. It doesn’t make any difference if everybody in the State 
of Louisiana says we are not going to sign this contract, that it is too 
high—not even one merchant—that manufacturer under this law can 
still make it the law of Louisiana. 

Senator THurmonp. So the man who will dictate the prices will be 
the manufacturer ? 

Mr. Forr. Senator Thurmond, he will be more than a price dic- 
tator. You look at the liquor industry in California if you want to 
see an example of an industry run by the manufacturers. 











416 NATIONAL FAIR ‘TRADE LEGISLATION—-1959 


Senator 'Tuurmonp. My friend from California will be more fa- 
miliar with that. 

Mr. Forr. If you have a retail liquor store the manufacturer tells 
you when to close it. If he tells you to stay open until 10 you stay 
open whether you sell a dime’s worth or not after 6. That is the 
truth in California now, where fair trade has placed the retail liquor 
dealers at the mercy of the manufacturers and other distributive 
levels. And that is exactly what is going to happen to small business- 
men all over the United States if you give these men this power, and 
they can use it, and administer and manage prices, there will be no 
free and open competition on the necessities. And this is not just a 
theory. I have been through this. I have been in the Federal court 
as an affiant, I am not an attorney but I couldn't afford to hire one. 

When they started getting injunctions in our State to make us raise 
our prices, 1 got the idea, well, if I swear, go in under oath, I can do 
anything in the Federal court. So I represented myself. At one 
Federal court that didn’t issue an injunction, he said, if that is the 
kind of conspiracy that is going on, that he declined to issue an in- 
junction which was the first time it happened in the State of Louisi- 
ana. After the Schwegman Brothers received 50 injunctions of the 
same kind the court saw that this type of conspiracy from the retail 
level up absolutely eliminates free and open competition. 

Senator Tuurmonp. You are of the opinion this Federal trade bill 
that is being proposed would be detrimental to little retailers? 

Mr. Fort. Senator, it takes away his only weapon. He can’t spend 
money for a full page advertisement. In a good metropolitan area 
that costs him $1,000 for a full page. 

Senator Eneie. More than that in Los Angeles? 

Mr. Forr. That is more than a metropolitan area, I would say. 

[| Laughter. | 

Mr. Fort. He can’t buy that, but he can put a little sign on the 
window and say, I am giving you a General Electric steam iron for 
$12.12. That is what it costs him, less 2 percent for cash. If he 
wants to give them away all year, to bring people in, is he predatory? 
The poor man is doing the best he can to get a customer in the store. 

Senator Tuurmonp. And in that way, you think he can come nearer 
to competing with the big chains, than he can otherwise? 

Mr. Forr. If you lease the best corner in Los Angeles you would 
have to be worth a million dollars, or they wouldn’t even take your 
lease. The insurance company wouldn’t even take your lease and loan 
you money, so the small man hasn’t got a chance to compete, except 
with price. 

Senator THurmonp. Now from the standpoint of the consumer, do 
you say everything is to the best interest of the retailer not to pass 
this law? Now what about from the standpoint of the consumer, and 
after all he is the man that we have to represent, I guess, primarily, 
because there are more consumers than anybody else. 

Mr. Fort. I agree with the gentleman here, if this Democratic Con- 
gress passes this and all the manufacturers take advantage of it, the 
Republicans will be here. 

Laughter. | 
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Mr. Forr. I guarantee you, because I show this in this statement 
here, than on prescriptions alone—I am talking about something that 
a doctor writes, and you can’t substitute—of course the Federal Trade 
Commisison will tell you it is free and open competition—but that 
doctor wrote it on there and he said this, and it is a violation of the 
law to fil it any other way, then you wouldn’t want to fill it any 
other way. It is a branded, patented item. And you cannot sub- 
stitute. 

Now, the Federal Trade Commission will tell you that is free and 
open competition. I have a letter right here from the Federal Trade 
Commission which says that the courts have held that a patented—a 
patent is to protect you against competition. Is that right? A copy- 
right is to protect you against competition. But in all the history 
of fair trade, when they talk about free and open competition, which 
never did exist, the courts only one time held that a product was unique 
and that was Eastman Kodak process. Only one time in the 20 years 
of fair trade did they hold, for example, CIBA; I wrote the Federal 
Trade Commission here and I wanted some relief. I am paying 15 
percent more than my competitors. The Federal Trade Commission 
said, that is a patented product, but since you not a customer of that 
company he cannot be violating the Robinson-Patman Act. 

Well then, he has a right by choosing his customer to get anybody 
he wants at the rate of 15 percent. 

I want to draw your attention to page 11, this free and open com- 

tition, there is not a Senator in Washington would vote for this 

ill if he believed what I am saying here. If he is voting for the 
bill, it is because he believes maybe it is for the good of the small 
businessman or he may believe that there is such a thing in fair trade 
as free and open competition, which does not exist, as a practical 
matter. 

This is no reflection on the companies involved here, even though 
some of them won’t sell us at the right price, we are buying it pretty 

ood. 

Take Lilly for example, Lilly won’t sell directly to any retailer, but 
if you know where to buy it you can buy Lilly 5 to 8 percent less 
than the wholesale price, which is definitely fixed on the franchise 
basis. Now Lilly’s wholesale price for myacin 100 caps is $30.60. 
That is, any way you buy it is $30.60, unless you know where to buy. 
The retail fair trade fixed prices is $45.90. Now, it is a myacin drug, 
that is a prescription item, you can’t sell it without a doctor’s prescrip- 
tion, but it is fair traded here, and actually not fair traded high 
enough. That is another danger of this bill. 

Some of these good retail druggists need more than 3314 percent 
to operate, because they are going to have to include service charge 
in there. Now this bill says you can’t sell it a penny higher. If you 
are a merchant with a 35 percent overhead, and the manufacturer 
says you sell it at 3314, you are just going to lose that, because that 
is the law. The Federal law says you can’t sell it one penny more 
ag the manufacturer says you can and you can’t sell it for one penny 
ess. 

.At any rate the myacin drug, 100 capsules, 250 milligrams, $30.60 
same price, different manufacturer, free and open competition, same 
retail price, $45.90. If you need this your doctor says you have to 
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have it, you might die without it, that is a serious thing. Parke- 
Davis, myacin $30.60. Fair trade $45.90. 

You see, one manufacturer got brave enough to give them a list 
over here of 51 bucks, so that a man could sell it and include his serv- 
ice, which he has a right to do. If you buy from a retail druggist 
and you want him to pick up the prescription, deliver it, charge it, 
and then you pay for it when you are good and ready you ought to 
pay his price, because it is probably not high enough. 

Now, steam and dry irons involve some of the leading manufac- 
turers of the United States such as General Electric whose wholesale 

rice is $12.57, quantity $12.12. Retail, $17.95. Same price for Sun- 
ekin. Now look at what happened to Westinghouse. I am not ac- 
cusing anybody of administered price here, but to show the Depart- 
ment of Justice that there was no collusion, we have a few cents 
difference. It is $12.12 for Westinghouse, if you buy enough the 
W vengproe is $11.67, I am sorry, but the retail price is the same. The 

air trade price is the same. $17.59. Now was that by accident? 
Nobody in the world would believe that General Electric, Sunbeam 
and Westinghouse with different prices, even different wholesale 
prices, would come out with identical price to the consumer, even 
though the cost varied. 

Senator THurmonp. Are you suggesting here there may have been 
collusion, a little talking on the side by these fellows? 

Mr. Fort. I think Senator Kefauver is smart, he may believe like I 
do, he calls them administered prices. He never accused anybody of 
conspiracy because the Department of Justice hasn’t proved it. What 
happens is the antitrust laws are designed to prevent this, neverthe- 
less, there it is, and that list could be 20 pages long, legal size, of items 
that we sell in our stores, that end up with the same suggested price. 

Senator Tuurmonp. In other words, these manufacturers now are 
charging the same price to the wholesalers and the articles are being 
retailed at the same price in these fair trade states, is that it? 

Mr. Fort. You mean they are charging all retailers the same price, 
Senator, I am sorry ? 

Senator THurmonp. I mean the wholesale price for similar items 
is the same, so there is really no competition between them ? 

Mr. Fort. Absolutely none. When this bill says free and open 
competition as a practical matter, it will not exist. It did not exist 
under fair trade, and no one was ever convicted of collusion or viola- 
tion of the Sherman Antitrust Act, and I will say that we have 1,000 
prices in our stores, that are just identical with this, and no one 
has ever been convicted for meeting and agreeing on a price in viola- 
tion of the Sherman Antitrust Act, but these are administered man- 
aged prices. The leader sets it, nobody has to be told. 

Suppose there was an unwritten agreement like this. If you de- 
velop a new drug, whoever develops the new drug, sets the price and 
everybody else now—this is a gentleman’s agreement, we don’t agree 
every time, but everybody comes in with the same, if we produce it, 
we will come in with the same price. There is no competition at all. 
There is no violation of the law. It is a managed or administered 
price, nobody is in conspiracy to control the retail price, but the result 
is here. Now fair trade created, managed and administered prices 
because it became the law of the land, so to speak, when 45 states had 
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it, that this was the way to do business. It was the way the manu- 
facturers had to do this or suffer if they didn’t give margins in here, 
they were the dog in the trade, and nobody would handle their product. 

Senator Ener. Were you in business when fair trade was in effect 
in Louisiana ¢ 

Mr. Fort. Yes, sir. 

Senator Eneiz. How did you get along? 

Mr. Forr. We had one rough time. Until the decision of the 
Louisiana Supreme Court in the Schwegman case came in 1956, about 
a year after we opened, we operated 1 year under fair trade. And 
under the heavy hand of these price fixers, I don’t want to go into 
detail in the statement, but everything happened to us, including 
bodily threats of harm to enforce a retail price, because that was con- 
sidered, that is considered the way to do business. It is just something 
fair trade fosters. 

Senator Eneix. Did you comply with the fair trade prices? 

Mr. Forr. Not one day. 

Senator Enerie. And they sued you? 

Mr. Forr. Yes, sir. But under that law you had a little chance. 
I mean, there was not too much civil damages involved. They could 
gue you, go into Federal court. In this bill you are opening the Fed- 
eral courts of the land to anybody that wants to walk down the street 
and sue me, at no cost to them. They don’t have to show one penny 
in controversy, they don’t have to show one penny of damages, and 

you are opening the doors of the Federal courts because the stipulation 
is there must be $10,000 in controversy, it says in this bill. 

They know, whoever prepared that bill, knows that $10,000 in con- 
troversy is automatically established on any trademark. It doesn’t 
make any difference whether you are endangering it, when you go 
into Federal court and say my trademark is Abbott, and this man 
is damaging it or threatening it, then the $10,000 of controversy is 
automatically established and you have a right in Federal court 
to proceed. 

Senator Tuvrmonp. General Electric has about 3,000 suits now, 
someone testified to this morning. 

Mr. Forr. Well that million dollars they spent over 5 years, that 
is in the product: You can bet the same thing for Sunbeam. The 
cost. of enforcing this is going to be more in the price that it will ever 
be in taxes or administration. 

Senator THurmonpb. In other words, to enforce this fair trade law, 
these manufacturers are going to have to run their prices up to take 
care of law suits? 

Mr. Forr. It has to be covered, so much percentage for advertising, 
so much percentage for enforcement, and that all goes into retailers 
and wholesalers or distributors costs. It is figured in to cost of 
producing. 

Senator Eneie. And then they can have prices identical and the 
law completely sanctions it. They have prices identical now, but it 
isn’t necessarily sanctioned ? 

Mr. Forr. Right. But it is the automatic result, because it is a 
nice way to do business. Everybody is happy except the consumer. 
And of course, the small man should be unhappy, but apparently he 
thinks that the security is better than opportunity, because if he had 
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an opportunity to buy a small quantity and get the free goods, and 
the lower price, he would be in a wonderful position to compete. ‘That 
is what he should be fighting for. 

Sentor THurmonp. What do you think should be done to help the 
little retailer? Do you have any suggestions ? 

Mr. Forr. Yes, sir. 

Senator THurmonp. Are they in your statement, and if not, we 
would like to hear them. 

Mr. Fort. I don’t have this in the statement, Senator, and it is a 
bill that was before Interstate and Foreign Commerce Committee— 
I don’t have a copy of my statement there, but it was a bill which 
would make it a violation for a manufacturer to operate retail stores 
in competition to other retail businessmen, and sell to his own stores 
at a lower price. And I recommended that be extended to define the 
holy right of choosing your customer. Because when a manufac- 
turer enjoys the confidence of the American people who have paid 
for his advertising—everybody that bought from him has paid for 
it—he has already been paid for that. 

Now he has some responsibilities, too. And one of those should be 
that all national brands ought to be available to everybody at the best 
cost through distribution. Whoever is efficient or whoever can do it 
better, should make it available to the American consumer at that 
price, and he then has the responsibility because his trademark is 
possessed, that is the good will of it is possessed by the people of the 
United States. He doesn’t have a right to set the high price. If they 
were required to sell a small businessman on exactly the same terms 
they sell the big man, specifically, tell the courts of the land that in 
the Robinson-Patman Act, you meant that a manufacturer could not 
discriminate in price between businessmen, and you don’t care where 
they are in the continental United States or what their terminology is. 

Right now, they say if you are not a direct account of Revlon, 
Revlon can’t persecute me under the Sherman Antitrust Act, which 
isn’t true. It isn’t the purpose of the act at all. The act was designed 
for one thing, to guarantee me the opportunity to buy as low as my 
competitors buy, whether I am a customer of Revlon or whether I 
buy through the wholesaler. The first thing that would help the 
small businessmen would be, in my opinion, give them an opportunity 
to buy at the same low rates that you give the big man, regardless. 
Change the Robinson-Patman Act or amend it so that would be en- 
forcible, and then the Congress is already looking into his ability 
of guaranteeing his lease, because now this is a great disadvantage 
to the small man. He can’t compete in location and shopping centers 
are taking over more and more retail volume. The small businessman 
is being cut out more and more of choice locations. 

At one time all the small businessman had to do was be able to rent 
the best corner in town for the corner drug store, but the situation 
is changed now. Under the multimillion-dollar developments—the 
insurance companies won’t take his paper, anything he signs as a 
lease—the insurance company out rather take something with 
better collateral. You can’t blame them for that, it is a situation 
that is hurting the small man. But the main thing that is hurting 
him is, he can’t buy at the right price. 
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When the small businessman buys a twelfth of a gross he may pay 
20 to 30 percent more than I pay when I buy in volume. Then if a 
manufacturer says he can’t buy direct, and forces him to pay 15 per- 
cent more through a wholesaler, that is a disadvantage that could 
be corrected. 

Senator, I don’t want to take too much time; I would like to go 
over some of these objections. 

Senator Tuurmonp. Come back at 3 o’clock. We will recess until 
then. 

(Whereupon at 1:35 p.m., the subcommittee recessed, to reconvene 
at 3 p.m., this day.) 

AFTERNOON SESSION 


Senator Harrke (presiding). The committee will come to order. 

At this time we are continuing the hearings on the fair trade bill, 
S. 1083. We will continue with Charles F. Fort, president of the 
Food Town Ethical Pharmacies, Inc. 

Is that right? 

Mr. Forr. Right. 

Senator Harrxe. We are glad to see you, sir, and we will continue 
with your testimony. 

Mr. Forr. At the luncheon recess we were discussing costs. In 
fact, Senator Thurmond asked the question, which I didn’t answer, 
about the consumer, the consumer’s role in this bill, S. 1083. 

According to the Wall Street Journal, national sales in April were 
in the era od of thirty billion dollars. Under this bill, all 
manufacturers could use S. 1083 to set the retail, wholesale and dis- 
tributor prices, and if that were done and they followed the tradi- 
tional markup in our business, our price increases extended na- 
tionally for April would have been $600 million. That is how much 
fair trade would increase our prices immediately and we net about 
five percent on our volume. 

Another point that I wanted to make is that price fixing by manu- 
facturers without limitation, that is what this bill authorizes them 
to do, is definitely harmful to small business because it takes from 
him the power to compete. The only power he has with all the com- 
petitive factors, distribution, advertising and location, it takes from 
him the right to reduce the price on a pre-sold item which he as ¢ 
retailer or wholesaler has in his inventory. 

The big discount and mail order houses were actually created by 
fair trade and I can testify to that from experience because I am 
a small discount house operator, by their definition, although we say 
our prices are high enough, because our prices are established rela- 
tive to our cost of operation which is the businesslike way to deter- 
mine a price. But we sell items in many States where fair trade is 
still being observed or abided by. We pay the cost of mailing, and 
the postage, and still sell below the fair trade price and make a profit. 

That is a small example of what happened to the mail order and 
discount houses in the history of fair trade when it was in effect in 
the 48 States. 

I have an ad entitled “He Didn’t Even Kiss Me Goodnight,” from 
the Vitasafe Corporation of New York City. This ad appeared in 
the local paper in competition to us in Baton Rouge, La., so there is 
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no territorial limitations to the type of competition you can get in 
distribution today. This New York outfit offered our customers a 
30-day supply of the vitamins free if they returned this coupon. If 
we had fair pricing, all we could say, that was a big outfit in New 
York, no way to compete, and we don’t have fair wale in Louisiana, 
so as a result of which we were able to run this ad the next day in 
our local paper: 

The best nationally advertised vitamins-minerals wholesale. Ask your doctor 
about these famous brands. You will pay more if you order off-brands by 
mail. 

We have listed the wholesale price of vitamin preparations from 
the best companies in the United States—Upjohn, Squibb, Lilly, 
Parke Davis, Lederle, Abbott, U.S. Vitamin, Stuart, and many 
others. 

The reason this ad is duplicated in my statement is to prove a point, 
that there was no way for us to compete with the ad from New York 
City or with the Walgreen ad, which gave them an extra 100 for one 
penny, or the Liggett ad which gave them an extra hundred for one 
penny. If we had been bound by S. 1083, we would have had no op- 
portunity to compete as a small businessman. 

That is a practical illustration of what happens when a Federal 
law would be applied to small businessmen; that is, we couldn’t give 
our customer 30 days supply of vitamins free, it would be impos- 
sible. If we had it manufactured under our name, the average person 
wouldn’t take it, because what do we know about the manufacture 
of vitamins? If we did it under another manufacturer in quantity, 
it would cost four or five thousand dollars to establish a private 
brand, which I wouldn’t take if I were an outsider. 

Senator Harrke. Let me ask you, Mr. Fort, what would you do 
if you had been a small corner druggist in competition to this kind 
of ad? What would have been your reply to him? I know I ama 
little bit familiar with what this must have cost you, but I don’t think 
the ordinary small druggist would have been able to have met that. 
Is that right? 

a Fort. That is the point I wanted to make. I started very 
sma 

Senator Harrke. I am not asking about you; I am asking about 
somebody else. 

Mr. Forr. That is what I am trying to point out. That is how I 
got this way: 

Senator Hl ariice' I am not worried how you got big. I am talking 
about a factual situation. 

’ aunt Fort. I am a small businessman. You want me to tell what 
id? 

Senator Harrxe. The one-man druggist, that is the argument we 
hear. I just want to see what you have to say about it. 

Mr. Fort. Before I could afford full-page ads, I put the price in 
the window, didn’t cost me but 15 cents to run them wholesale, 
let the people passing see identical national brands at wholesale. 

Senator Harrxe. In other words, you feel that would have offset 
this national advertisement ? 

Mr. Fort. It would be the only way I could compete as a small 
man or any other small man. 
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Senator Harrxe. Let me ask you this then, in relation to this over- 
all thing: Do you think there is any relationship between the fair 
trade law, either pro or con, as to the small businessman’s failure, as 
is being alleged is occurring at the present time? 

Mr. Forr. Of course, I think the fact is, as the record shows, the 
drug business is the third best in the United States, as far as secu- 
rity of operation is concerned. One better has no fair trade. That 
is the food business. But the drug business, according to the record, 
needs no help now. 

Senator Harrxe. I didn’t ask you that question. 

Mr. Forr. I am sorry. 

Senator Harrxe. I asked you if there is any relation, in your opin- 
ion, between the fair trade law as to the failures in the drug store 
business, that is all. If it is pro or con, is there any relationship pro; 
is there any relationship against ¢ 

Mr. Forr. I would say there is a relationship. 

Senator Harrke. Or none whatsoever ? 

Mr. Forr. I would say, in my opinion, there is a relationship. 

Senator Hartke. What is that relationship ? 

Mr. Forr. The relationship is that fair trade would create more 
failures in the retail drug business than it would prevent. 

Senator Harrke. Do you have anything to back up your conclusion ¢ 

Mr. Forr. Only my practical experience. 

Senator Harrxe. That is, in your own business you have been suc- 
cessful, more successful without fair trade than you would have been 
with fair trade? 

Mr. Forr. And others I know who started in small business. 

Senator Hartke. You can continue. 

Mr. Forr. This S. 1083 would.definitely increase the cost of dis- 
tribution to the consumer, which is now at approximately 50 to 60 
percent above the manufacturer’s price. The argument that only 10 
percent of the national sales volume was ever fair traded has been 
used both for and against this bill. The fact, in my opinion, that only 
10 percent was ever fair traded might be explained by the fact that 
only the States had laws that gave the shania the right of fair 
trade. He still had the problem of competition shipped in from 
Texas, Vermont, and Missouri, and the District of Columbia; where 
there was never any fair trade. So many manufacturers probably de- 
clined to fair trade because of that situation. But, in my opinion, 
S. 1083 will give the manufacturers complete national protection, and 
many of them will use the power to fix distributor, wholesale, and 
retail prices under this bill that never used the State laws concerning 
fair trade. 

The drug business—I just want to mention this statistic—shows 
that in what we call ethical drug sales, the drugstores of the Nation in 
1958 sold 37 percent more than in 1955—37-percent increase in 3 years’ 
sales of ethical drug preparations. 

Under the protection of the trademark, which some have indicated 
should be allowed the manufacturer, he should be protected by Fed- 
eral law in his trademark. I would like to just mention the trade- 
marks which are famous, many of them in small retail operations, 
that have never been fair traded. It is in the record, so I will just 
mention briefly Libby, Carnation, Borden, Kellogg, Swift, Armour, 
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Firestone, Kraft, hundreds of brand names and trademarks that have 
never been price ‘protected, fair traded, or price fixed, and have never 
been damaged because of low retail, wholesale, or distributor prices. 

Senator Harrxe. I notice in your list you include Chr ysler, General 
Motors, and Ford. Do you mean to say there has not been control of 
those prices—— 

Mr. Forr. No, never at the retail level, because of the trade-in 
factor. That is, they have never set an absolute trade-in that could 
be allowed which, of course, would effect a net retail price. Their 
— has been established by distributorship and by other methods, 

ut they have never controlled a trade-in. 

Senator Harrxe. They have held such a tight, life and death con- 
trol of distributorship, 1t wouldn’t have made any difference; isn’t 
that right? , 

Mr. Forr. Except the trade-in, they never did say for a 1930 model 
you can only give so much. 

Senator Harrxe. Don’t you think then that is a little bit of an 
unfair statement to put that in a statement of this kind? 

Mr. Forr. I think a Cadillac, if we are going to talk about value 
of a trademark that is being damaged, we have to analyze how it is 
being sold, and it has never been damaged. If one dealer gives me 
$200 more for a Chevrolet as a trade-in on a Cadillac, he has reduced 
the price $200. 

Senator Harrke. Can anybody go out and start operating a Cadil- 
lac agency without permission from n General Motors? 

Mr. Forr. I doubt that. 

Senator Harrxe, In other words, those are not really fair com- 
parisons, are they ? 

Mr. Forr. Senator, I think it is a matter of opinion. You don’t 
pay the same price for Cadillac all over the United States, and this 

ill would make Cadillac prices the same in every city in the United 
States. That is the basis of my comparison. 

I would like to review the businessman’s objections to S. 1083 on 
page 9 of my statement briefly. 

Senator Harrxe, Let’s come on back one moment again. Isn’t 
this true also, that in some of these other items—for example, the 
grocery products here—that frequently they are handled through 
appcufic allocations of dealers.and only these dealers are allowed ‘to 


bu 

ire. Forr., Senator, it would be a very small volume, down at the 
retail level. Through the brokerage level, in groceries, it is pretty, 
well controlled. 

Senator Harrxe. Also, even through the brokerage level, down to 
which retailers are allowed to handle.certain items—in other words, 
if you are handling a Swift: product—they limit to maybe some of 
their items ? 

Mr. Fort. No, sir. Not in Louisiana. 

Senator Harrxe. In frozen food items, for example? 

Mr..Forr, There may be distributor limitations, but no retail prices 
are established. 

Senator Harrxr. They just, don’t let the retailer have them? 

Mr. Fort. That is the type of control.on now. 
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Senator Harrxe. What I am trying to distinguish, this is the same 
question in relation to what I was asking you before. I want to 
know where you have other controls by the manufacturer. It is not 
a fair comparison. 

Mr. Forr. Senator, if we are talking about the value of the trade- 
mark, don’t you think the retail price, when we are talking about the 
retail price damaging a trademark 

Senator Harrxe. As I understand what you are saying, on these 
items the trademark is free in the market and not under control of 
the manufacturer. All I am saying is that they control their trade- 
mark through other methods other than by their own devices. 

Mr. Fort. I would have to examine each one of these. I would 
say, in my opinion, in the majority they are not controlled at all in 
distribution. 

Senator Harrke. I doubt if they are in the foods. I think you are 
probably fair in that. I don’t think, for example, in Goodrich and 
Firestone, I don’t think that anyone could sell those, either, 

Mr. Forr. I sell them. 

Senator Harrke. You do? 

Mr. Forr. Of course, I have to buy from an irregular source to get 
them. 

Senator Harrke. What kind of irregular source is that? 

Mr. Forr. That is one of their licensed dealers who wants to make a 
little volume on the side. That is true of all merchandise, almost all 
of them. 

Senator Hartke. In other words, he controls it to the extent that the 
manufacturer or the trademark maintains his price through his dis- 
tributorship ¢ 

Mr. Forr. To that point. 

Senator Harrxe. And then you go and buy from him, in order to 
either relieve him of some excess merchandise or at a lower price? 

My. Forr. That is, if his distributor will sell, which most of them 
will. Of course, his dealers, his approved dealers may be given twice 
as much for a trade-in tire which is not worth 50 cents. So he has 
absolutely no control, either. 

Briefly, on the objections to this bill from a businessman’s point of 
view, first, it doesn’t equalize distribution because it doesn’t affect 
credit terms, buying arrangements, building leases, and that kind of 
thing. In my opinion, it only takes away what the small man has and 
that is the right to reduce a retail price, wholesale price, or a distribu- 
tor price. It will not promote distribution, as the bill states its 
purpose, promoting distribution by granting manufacturers the power 
to fix wholesale and retail and distributor prices. That would be like 
saying that Lipton Tea would sell more tea if you increase the retail 
price of Lipton Tea. 

S. 1083 infers the low prices are an unfair selling practice. If every- 
one who has a better price is considered predatory and unfair, then our 
whole system of distribution is out of order because every business 
prices its merchandise based on his cost of operation. So low price is 
not necessarily an unfair selling practice. : 

Senator Harrke, Nor is the corollary true. 

Mr..Forr. No. 

Senator, Harrke. So.you prove nothing, 
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Mr. Fort. I want to prove this, that my low prices are not an unfair 
selling practice. I also say that my competitors’ high prices are not 
unfair, either. 

Senator Harrxe. So you haven't proved anything. 

Mr. Fort. He is selling service and products and I am selling only 
products, which is a distinction, and that is the difficulty in the drug 
business. 

Senator Hartke. What is your point then ? 

Mr. Forr. The point is that the two methods of distribution 
shouldn’t be saddled with the same high retail price, that you as a 
consumer should have ability to buy the product, or you should have 
the ability to buy the product and the cost of the services. For ex- 
ample, in a prescription, the price of the product in a prescription is 
a minor thing compared to the cost of the pharmacist, who should 
make $10,000 a year or more. So he is selling service and a product as 
compare to, let’s say, a bottle of 100 vitamins which we can sell by the 
gross without any specialized service, where both the State and Federal 
Government say we can sell it from the shelf. 

You see, the cost of operation in this service business is 35 percent. 
My cost is 17 percent. So the manufacturer then, under this law, 
would be forced to fix the fair trade price to cover the 35 percent over- 
head operation, which isn’t fair to the consumer. It is not, in our 
opinion, healthy to small business. 

S. 1083 provides that an unsigned notice is a contract, an agreement. 
Of course, the State supreme courts of 16 or more States have 
held that the nonsigner clause—most of them have held that non- 
signer clause to the fair trade contract was unconstitutional. Now, 
this intends, further, you don’t have to have one signer for a manu- 
facturer to establish a price in the State of Louisiana and demand it 
and say that he has an agreement and a contract simply by serving 
me notice. 

There is no provision in the bill to protect the public against ad- 
ministered or managed prices which result on products of the same 
type by different manufacturers. 

Free and open competition is not guaranteed either by the Sherman 
Anti-Trust Act or the Robinson-Patman Act. This statement shows 
in letters from the Federal Trade Commission that they could not 
enforce the philosophy; that is, the equal price, because the courts 
have held that first that if you are not a direct customer, they can do 
anything they want to. They have also held that patented and copy- 
righted products are in free and open competition which as a practical 
matter makes that useless and, of course. I don’t believe that anyone 
in Congress would vote for a bill that would eliminate competition. 

The bill says that it shall have free and open competition, but the 
courts have held that a copyrighted or patented product is in free 
and open competition, that if it 1s pyrene and patented that it is 
in free and open competition. Only one product in 20 years was 





ever held not in free and open competition, so there is no guarantee 
that there will be free and open competition. 

Another objection is the courts have held that, as I said, those 
patented products, for example, in this correspondence which I men- 
tion, the Federal Trade Commission said this manufacturer who is 
making us pay 15 percent more, that it is legal, because we are not 
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on his books as a customer, and he provides that we buy it through a 
wholesaler and pay 15 percent more than our competitors, and that is 
legal. That is in violation of the philosophy of the Sherman Anti- 
Trust Act. 

Now, competitors can sue competitors under this bill to enforce hor- 
izontal price notice. There is no limitation in the bill as to who can 
sue whom under 8. 1083. That is, the competitors in an area could 
request a manufacturer to establish a notice price and therefore 
force it on all competitors simply by having the manufacturer issue 
a notice. 

The manufacturer is empowered to grant price-fixing powers to 
three types of other persons; that is, the Congress of the United States 
would empower manufacturers to grant price-fixing power on his 
product to three other types of persons called proprietors. They can 
be persons who use their own trademark on his merchandise, persons 
who are sole distributors in the United States or persons just ap- 
pointed by him to handle the distribution and set the price. 

And those people, of course, and as far as inventory control of civil 
protection, an inventory wouldn’t exist because the other types of 
proprietors, it could be anyone chosen at random and changed any 
year. Noprohibition or proscription or limitation on types of proprie- 
tors that a manufacturer can appoint to set the prices. 

The bill also permits fixing of price schedules in different parts of 
the United States or in the next block provided it is not otherwise 
unlawful, and the Federal Trade Commission advises that it is not 
unlawful for them to differentiate by 15 percent. 

The manufacturer is empowered by this bill to change prices from 
time to time by giving notice or his proprietor may give notice and 
the manufacturer would not be liable, since his proprietor would be the 
one who changed the price and reduced the inventory value of the 
merchandise. 

The manufacturer, under this bill, can operate as a wholesaler and 
fix the prices for competitive wholesalers, which has been expressly 
ruled unconstitutional by violation of the Sherman Antitrust Act by 
the U.S. Supreme Court in the McKesson case. McKesson is both a 
manufacturer and a wholesaler. The Court ruled that they were vio- 
lating the law by selling at a price and setting the price for whole- 
salers. 

S. 1083 is comparable to NIRA in that it also prohibits a higher 
price, so if a wholesaler distributor or retailer needed 35 percent profit 
to make a profit, 35-percent markup, and the manufacturer set the 
markup at 3314 percent, the manufacturer then could force the retailer, 
distributor and wholesaler to operate at a loss, because you can’t sell 
at 1 cent higher or 1 cent lower. 

All competitors, proprietors and citizens can sue in State or Federal 
court without showing any damage, not 1 cent of damage, and they 
don’t have to show any amount in controversy, so the objection is that 
you would be available for persecution by Federal court suits. 

Of course, one of my strongest objections to S. 1083 is that it would 
increase the cost of medication. It would make it illegal for me or 
any other drugstore operator to give a person who should have a lower 
price that price, and if it were extended to the total cost of prescrip- 
tions in 1958, it was $1,796 billion, if we had to increase our prices by 

65799—61——28 
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the traditional fair trade margin, it would mean an increase nationally 
of half a billion dollars in cost of medicines. 

I want to thank the committee for the opportunity of appearing. 
Are there any other questions ? 

Senator Harrke. You started, as I understand it, Mr. Fort, in 1955? 

Mr. Forr. Yes, sir. 

Senator Harrke. What is your volume at the present time ? 

Mr. Fort. Our volume now—we have eight stores. Our volume 
now is about, this year, should be about $2,600,000. 

Senator Harrxe. According to my understanding of your previous 
testimony, you started on your own ? 

Mr. Fort. That is right. 

Senator Hartke. Are you acquainted with Mr. Schwegman ? 

Mr. Forr. Yes, sir. 

Senator Harrxe. Did he at any time encourage you to engage—— 

Mr. Forr. I encouraged him. I put in his drug department in 
New Orleans in 1952. 

Senator Harrke. You put in what? I didn’t follow you. 

Mr. Forr. I put him in the drug business in 1952. 

Senator Harrke. I thought you said you started in 1955? 

Mr. Forr. In my business in 1955. 

Senator Hartke. You were connected with him in 1952? 

Mr. Forr. Yes, sir. 

Senator Harrxe. Are you still connected with him? 

Mr. Forr. No. 

Senator Harrxe. When did you sever your connection? 

Mr. Forr. In 1953. 

Senator Harrxe. Did he finance you in your drug business? 

Mr. Forr. I beg your pardon ? 

Senator Harrxe. Did he finance you in your store? 

Mr. Fort. No. Iam hiscompetitor, and heis mine, too. 

Senator Harrxe. Sort of friendly competition ? 

Mr. Fort. No, I wouldn’t say that. 

Senator Harrxe. All right. Thank you. 

(Mr. Fort’s prepared statement follows :) 


STATEMENT OF CHARLES F. Fort 
I. INDEPENDENT RETAILER EXPERIENCED PRICE FIXING FAIR TRADE DAMAGE 


A. My name is Charles F. Fort. I am president of Food Town Ethical 
Pharmacies, Inc., 3455 Florida Street, Baton Rouge, La. After 4 years service 
as a special agent of the Federal Bureau of Investigation and 7 years in sales 
management, I organized Food Town Ethical Pharmacies, Inc. 

I do not represent any organization except Food Town Ethical Pharmacies, 
Inc., its stockholders, management and its customers. 

B. Low Retail Prices Stimulated Rapid Growth: In Baton Rouge, La., on 
October '26, 1955, the first Food Town Ethical Pharmacy was opened. It was 
truly a small business, Opening inventory and the first month’s advertising 
budget exceeded. capitalization. Now there are eight units with total retail 
sales in excess of $2,600,000 a year, a volume produced by approximately 10 
turnovers and $1,000 in sales per square foot annually. 

C..Anti-Price-Fixing Fair-Trade Policy: Price-fixing fair trade was being 
enforced in Louisiana when we opened. Our belief that it was unjust and un- 
constitutional. motivated a pledge and a policy dedicated to a 10 percent to 
33% percent (and later 50 percent) reduction in price-fixing fair-trade prices, 
traditionally 50 percent above wholesale cost. We have never charged our cus 
tomers price-fixing fair-trade prices-except for a brief time when we operated 
under Federal Court injunction in governing Abbott Laboratories’ prices. 
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On June 29, 1956 in the Schwegmann case, the Louisiana Supreme Court 
declared the non-signer clause unconstitutional. 

D. Price-Fixing Fair Trade Breeds Illegal Acts and Conspiracies: After 
operating for 8 months under Price-Fixing Fair Trade and for 3 years since it 
was declared unconstitutional, we can compare from experience. 

As a small business we experienced the damaging effects of price-fixing by 
manufacturers, who under retailers’ pressure, are forced to persecute the mass 
retailer whose low overhead permits low prices. 

During the time we operated under the price-fixing fair trade law (but re- 
fused to comply) we were given the conspiracy “treatment.” 

1. Retail competitors paid $50 each to create a $3,000 to $4,000 fund ‘to be used 
to “put us out of business” by use of libelous newspaper advertisements and other 
schemes. Price-fixing fair trade encourages illegal action and agreements on a 
horizontal plane between competitors. 

2. Retail competitors exerted pressure on manufacturers to obtain federal 
court injunctions or terminate our direct buying arrangements. 

3. Competitors threatened and intimidated our employees and induced of- 
ficial agencies to harass us with unreasonable and technical investigations. 

This technique is employed in many trade areas under price-fixing fair-trade 
laws because “fixing prices by any method” becomes commonplace between com- 
petitors on the same level of distribution. 

Our anti-trust complaint to the U.S. Department of Justice resulted in a 
U.S. Grand Jury investigation. This corrected most of these abuses but it 
required more than one year. 


Il. HIGHEST PROFESSIONAL STANDARDS 


The price-fixers’ conspiracy to put us out of business was motivated simply 
by our refusal to agree with them (our competitors) on price-fixed fair trade 
prices. 

Our policy compels the highest professional standards in the mass distribution 
of nationally advertised products and preparations. We do not use loss leaders 
or bait advertising. Our pharmacist in charge is paid more than $12,000 
annually with above average benefits. Other employees are compensated 
similarly. 

Food Town Ethical Pharmacy policy also demands strict compliance with 
the Federal and State laws applicable to our business. However, we have 
never complied with price-fixing laws. 


Ill. LOW COSTS AND RAPID TURNOVER—GOOD PROFIT WITHOUT CHEATING OR FIXING 
PRICES BY FEDERAL LAW—SMALL BUSINESSMAN’S BEST WEAPON 


Inasmuch as price-fixing fair-trade advocates insinuated our operation was 
substandard during last year’s testimony before the Senate Interstate and For- 
eign Commerce Committee, we decided to explain the above-board, moneymak- 
ing system which we employ. Proponents of price fixing said it could not be 
done without cheating the consumer,n some way. We do not try and we could 
not succeed in fooling our customers; we need all of them, all of the time. 


1. Unit turnover profit comparison, fair trade in cost-of-sales period : 


CRN ai dnl ecclesia rll ts ao cen st cst piel Tan a $100. 00 
One turnover sale price (fair trade, 50% over cost 3314) --------__-___ 150. 00 
Se Oe COM CINCO U ens rettidnnd dn eninge sauce ee aoe 2. 00 


ttareiee neni tiendpiibitininnmenatqandiannancnisictatiipe daar 152. 00 


Operating cest of sale, $37.50 or 25 percent (arbitrary average for comparison 
purposes). 


Total sale (unit gross, $52) 


2. Mass distribution in same cost of sales period: 





| ee ee ee eee $100. 00 
Ten turnover sale price (5% over cost) _-.-..---------------_____-__- 105. 00 
Total sales volume $1,050—10 unit gross......................_---___ 50. 00 
2% cash discount 10 times—discount gross__.........--_--_--_____ 20. 00 

CE ROME: OO FO BUCCI iia iii crm nssndanabene es 70. 00 


Operating cost of sale, $37.50 or 3.6 percent. 
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In the above example, mass distribution’s rapid turnover produced a reduc- 
tion in operating cost from 25 percent to 3.6 percent while increasing gross profit 
34 percent. 

5 percent markup over cost produced more profit than 50 percent markup over 
cost. 

Obviously, this ideal comparison is based on a fixed dollar and cents cost of 
operation, demanding that fixed overhead produce ten times as many sales from 
the same inventory. As a practical matter this is impossible. However, maxi- 
mum efficiency in reducing costs bring the mass retailer closer and closer to this 
dollar-making (not % making) Utopia. 

Large volume sales and large inventory will not perform this miracle; turnover 
and low operating cost are the effective magicians. 

Price-fixing fair trade prevents the small businessman from using this tech- 
nique which is his most effective competitive weapon. 


IV. MANUFACTURERS’ POWER TO FIX PRICES DEFEATS PURPOSE OF AIDING SMALL 
BUSINESS 


May we ignore theories, statistics, and court decisions while analyzing a true 
and typical small businessman’s experience, which is multiplied thousands of 
times daily in the United States? 

Vitamin mineral preparation sales are important to the small drugstore owner. 
Of the 172,000 potential items in a drugstore, vitamins are one of the biggest 
volume items. House-to-house salesmen sell $88 million worth a year. Mail 
order and discount houses also take their toll by selling their low price private 
brands. As a result, drugstores sell only 75 percent of all vitamins sold today— 
a 25 percent loss in volume, principally in the small business community. 

The big drug chains damage the small retailer with big newspaper advertise- 
ments, two of which are shown on the following pages. These advertisements 
entice the consumer to buy 100 vitamin capsules and get another 100 for 1 cent. 
These vitamins are the chain’s private brand, but are also national brands as a 
result of extensive advertising, example of which follows. 

Next the small businessman may see in his morning paper a full page vitamin 
advertisement by a mail-order house in New York (reproduction follows) of- 
fering a 30-day supply of vitamins free. 

It’s entitled “He Didn’t Even Kiss Me Good Night.” 

(Walgreen, Liggett, and Vitasafe advertisements follow :) 
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He Didn’t Even 
Kiss Me Goodnight! 


A DRAMATIZED STORY ABOUT A WIFE WHO WORRIED ABOUT HER HUSBAND 



















IGHT after night my husband came home 

from work all tired out. He was nervous, 
Wrritable — and barely tovched supper. Most? 
of the time he'd just sit around for a while — 
then drop into bed, asleep as soon as his head 
hit the pillow. Often he didn’t even kiss me 
goodnight . . . and yet | knew | had @ good 
man — one who really loved me. 


I know o man’s tired after a day’s work — 
but my husband was simply “dead on his feet”? 
You'd think he’d forgotten all about me! 


Then one day we sow a Vitasafe ad in a 
magazine. It told about other men like my 
husbond who had once felt tired and run-down, 
who had lost their pep and energy. It said 
that this condition may be caused by an easily 


DD inst to help cover shipping expenses of this 


FREE 30 days supply of High-Potency Capsules 


LIPOTROPIC FACTORS, MINERALS and VITAMINS 


Safe, Nutritional Formule Containing 27 Proven Ingredients: Glutamic Acid, Choline, Inositol, Methionine, 
Citrus Bioflavonoid, 11 Vitamins (Including Blood-Building B-]12 and Folic Acid) Plus 11 Minerals 
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stronger, happier « you may feel after a few 
days’ tral! Just one of these capsules each oy eye 
your body with over twice the minimum adult daily re- 
quirements of Vitamins A, C, and D... five times the 
minimum adult requirement of Vitamin B-1 and the 
full concentration recommended by the Food and Nutri- 
tion Board of the National Research Council for the other 
four important vitamins! Each capsule contains the amaz- 
ing Vitamin B-12 — one af the most remarkable nutrients 
science has yet discovered—a vitamin that actually helps 
strengthen your blood and nourish your body organs. 

Glutamic Acid, an important protein derived from 
natural wheat gluten, is also included in Vitasafe Cay 
sules. And to top off this exclusive formula, each capsu! 
now brings you an important dosage of Citrus 
Bioflavonoid. This formula is so complete it is available 
nowhere else at this price! 
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the famous Vitasate Plan. It offered to send a 
triol 30-day supply of powerful Vitasafe 
Capsules so we could discover for 


thing we ever did. Now my husband's like a 
fnew man. He feels stronger and peppier than 
he has for a long time! 

if you want to help someone you love get 
tid of that tired, run-down feeling, due to a 
vitomin-mineral See 
trial supply of Vitasafe capsules as we 
Just mail the nowisk coupon today. 
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WHY YOU MAY NEED THESE 
SAFE HICH-POTENCY CAPSULES 


As your own doctor will tell you, scientists have 
discovered that not only is a daily minimum of vitamins 
and minerals, in one form or another, absolutely indi- 
spensable for proper health .. . but some people actually 

more than the average daily requirements estab- 
lished by the Food and Nutrition Board of the National 
Research Council. If you tire easily . . . if you work under 
pressure, subject to the stress of travel, worry and other 
strains, with resulting improper eating habits... then 
you may be one of the people who needs this extra 
supply of vitamins. In that VITASAFE C.F. CAP- 
SULES may be “just what ce taster ordered” —because 
they contain the most frequently recommended food 
supplement formula for people in this category! 


POTENCY AND PURITY GUARANTEED 

There is no mystery to vitamin potency. As you prob- 
ably know, the U.S. Government strictly controls each 
vitamin manufacturer and requires the exact quantity 
of each vitamin and mineral to be clearly on the 
label. This means that the purity of each ingredient, and 
the sanitary conditions of manufacture are 
controlled for your protection! When you use VITA- 
SAFE C.F. CAPSULES you can be sure you're getting 
exactly what the label states ... pure ingredients whose 
beneficial effects have been proven time and again! 


WHY WE WANT You TO 
TRY A 30-DAY SUPPLY — FREE! 
We offer you this free trial of valuable VITA- 
SAFE C.F. CAPSULES just one reason. So many 


persons have already tried them with such astounding 
results so many people have written in telling us how 
much better they felt after only a short trial . . . that we 
are absolutely convinced that you, too, may experience 
the same feeling of improved well-being after a similar 
trial. In fact, we're so convinced that we're willing to 
back up our convictions with our own money. You don't 
spend a penny for the vitamins! A month's supply of 
similar vitamin capsules, if it were available at 
would ordinarily cost $5.00. 


AMAZING PLAN SLASHES VITAMIN 
PRICES ALMOST IN HALF 

With your free 30-day supply of Vitasafe High- 
Potency Capsules you will also receive complete de- 
tails regarding the benefits of an amazing new Plan 
that provides you regularly with all the factory-fresh 
vitamins and minerals you will need. You are under no 
obligation to buy oo If after taking your free 
capsules for two weeks you are not entirely satisfied, 
simply return the handy card that comes with your 
free supply and that will end the matter. Otherwise it's 
up to us — you don’t have to do a thing — and we will 
see that you your monthly supplies of capsules auto- 
matically and on time for as long as you wish, at the low, 
money-saving price of only $2.78 per month (plus a few 
cents shipping ) —@ saving of 45%. Mail coupon now! 


SPECIAL PLAN FOR WOMEN 
Women may also suffer from lack of 
and due to nutritional 





Mail Coupon To VITASAFE CORP, 43 West 61st Street, New York 23, N.Y. 


or when in New York visit the VITASAFE PHARMACY, 1860 Broadway at Columbus Circle 
IN CANADA: 394 Symington Ave., Toronto 9, Ontarioe 
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About this time the small businessman feels like he has had the kiss of death 
from the: 

1. House-to-house man (not price fixed or fair traded). 

2. Big national chains (not price fixed or fair traded). 

8. Mail order house (not price fixed or fair traded). 

What can the small man do? 

1. Make his own brand vitamins? Impossible. 

2. Have a vitamin manufacturer put up vitamin capsules in bottles leav- 
ing the small man’s label? Impractical. The manufacturer must have an 
order for $4,000 or $5,000 worth. Printing plates and labels must be bought. 
Even if the small businessman followed this expensive and prohibitive plan, 
who would believe that Jones’ Drugstore vitamins were as good as those 
made by the big operators? 

A small businessman cannot buy private brands and promote them on 
total sales of $200 a day—the national sales average per day for drug- 
stores. 

3. The only way he can compete is to lower prices on the best national 
brands of vitamins such as those made by Lilly, Squibb, Parke Davis, Ab- 
bott,. Upjohn, Lederle, and others. (See Food Town Ethical Pharmacy 

advertisement which follows :) 
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THE BEST NATIONALLY ADVERTISED | 
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S. 1083 would rob the small man of his only competitive weapon: low prices on 
nationally advertised brands. 

In fact, under the provisions of Senate bill 1083 the small man could ve hauled 
into State or Federal court by the chain stores, the mail-order houses, and/or 
the house-to-house vitamin salesman; he could be forced to pay damages to 
these monster competitors because he dared to be competitive by reducing re- 
tail prices on the holy trademarks of the great manufacturers, for which he has 
paid many times at prices specified by the manufacturers. 

Is this small businessman predatory? Is he using bait advertising? Is he 
wrecking the marketplace? Is he depressing the market? Is he unfair? 


Vv. FOOD TOWN ETHICAL PHARMACIES, INC., PRICE INCREASES, APPLIED NATIONALLY, 
COULD HAVE BEEN $600 MILLION IN APRIL 1959 UNDER S. 1083 


1. National sales in April 1959 were reported to have been more than $30 bil- 
lion dollars. S. 1088 would increase retail prices in our business from 10 per- 
cent to 50 percent—at least an average of 20 percent. 

Inasmuch as 8. 1083 is proposed Federal legislation, covering all U.S. trad- 
mark sales, it is justifiable speculation to contemplate that most distributors 
might employ the price-fixing power to effect at least a 20-percent price increase in 
retail prices. Such an increase in prices would amount to $6 million a month. 

S. 1083 gives every trademark distributor the power, in speculation, who can 
say this power will not be used by the majority? 


VI. PRICE FIXING BY MANUFACTURERS DEFINITELY HARMFUL TO SMALL BUSINESS 


1. Low overhead and low retail prices on good products are the greatest 
weapons available to the small businessmen with limited capital. Price-fixing 
fair trade robs him of these weapons by forcing him to charge fixed high prices. 
The little man cannot provide the most expensive buildings, leases and equip- 
ment: he cannot spend thousands of dollars for advertising. But he can compete 
effectively by operating on a small profit, fast turnover and low retail price 
system. Price-fixing fair trade denies the small businessman this powerful 
advantage. 

2. Small businessman cannot serve shopping center leases generally. 

Recently the U.S. Senate Subcommittee on Retailing, Distribution and Fair 
Trade (price-fixing) conducted hearings which established the fact that the 
small businessman cannot compete in the securing of choice shopping center bases. 

Congress will need to control many factors if it is to equalize rights in the 
distribution of merchandise; 8S. 1083 will never accomplish this goal. 


VII. BIG DISCOUNT AND MAIL ORDER HOUSES WERE CREATED BY PRICE-FIXING FAIR 
TRADE 


This type of retailing became a threat to small local businessmen because 
many small businessmen maintained their high fair trade prices, while catalogs 
from the discount houses were being delivered by mail in their home town. 
Our company has proven that the local man can compete with the catalogs if 
he tries: but he cannot do it if fettered by price-fixing fair trade: he cannot 
compete if it is against Federal law to reduce prices on trademarked brands. 

The traditional 50 percent above.cost retail markup under price-fixing fair 
trade gave the discount houses a great margin to play with, especially since 
their operating cost is only 12 percent. 


VIII. PRICE FIXING ESTABLISHES HIGHER RETAIL PRICES AS MANUFACTURERS “COM- 
PETE” TO GIVE HIGHER PROFITS TO EACH LEVEL OF DISTRIBUTION 


* When the power.to fix retail prices is delegated to manufacturers, price in- 
creases are inevitable. .The result is for the retailer, distributor and the whole- 
salers to encourage and coerce manufacturers to fix a price high enough so 
all levels of distribution enjoy a big profit. This fact defeats the alleged protec- 
tive provision that price-fixed fair-traded items must be in competition. 

For this valuable favor the retailers, distributors and wholesalers give manu- 
facturers their goodwill and their business. Then different manufacturers begin 
to compete for the goodwill and business from those in their system of distribu- 
tion by offering higher fixed fair-trade prices and more profits for all. There 
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develops a type of competition to.determine which manufacturer can offer the 
highest profits under fair trade prices—as high as the traffic will bear. The win- 
ner gets the most business and goodwill. 

This process results in the practical fixing of prices on a horizontal basis be- 
tween competitors; actual price competition is eliminated. 


Ix. CONSUMER UNPROTECTED AS LACK OF COMPETITION AT WHOLESALE AND RETAIL 
LEVELS OBSCURES RIGHT OF PRODUCT—ESPECIALLY SINCE 50 PERCENT TO 60 PERCENT 
OR MORE OF THB PRICE IS IN DISTRIBUTION 


Under this system the consumer is lost in the confusion of the same high prices 
everywhere. Even though the prices are too high, she cannot compare; she as- 
sumes they must be right because they are the same everywhere. 

This condition permits the manufacturers using “administered prices,” to go 
higher with their price schedules, giving each level of distribution higher profits 
to secure goodwill at greater cost to the consumer. 

Any price-fixing legislation will result immediately in substantial increases in 
the cost of distribution. 

If enforced at Food Town Ethical Pharmacy S. 1083 would mean retail price 
increases of from 10 percent to 50 percent immediately. 


X. ONLY 10 PERCENT OF NATIONAL RETAIL SALES VOLUME WAS PRICE FIXED, FAIR 
TRADED EVEN WHEN 45 STATES ENFORCED PRICE-FIXING FAIR TRADE 


Ninety percent of the small retailers in the United States have never used or 
cried for price fixing. The food industry and many others comprise 90 percent 
of the national retail sales volume. Only 10 percent of U.S. sales volume was 
price-fixed fair traded when it was legal in 45 States. 

These percentages are most significant as it refutes the proponents’ claim 
that the 10 percent are so different from the other 90 percent ; the facts disprove 
the claim that Federal price fixing is so imperative now. 


XI. RECORD PROVES BUSINESS TODAY DOES NOT NEED PRICE-FIXING FAIR TRADE EVEN 
IF IT WERE BENEFICIAL—ETHICAL DRUG SALES UP IN 1958—-37 PERCENT OVER 1955 


1. National sales—30 billion in April 1959. 
2. 4,200,000 individual enterprises. 
_ 5. In December 1958, 16,400 new businesses were incorporated, ‘the highest in 
history, and 55.5 percent over the same month in 1957. 

4. 1957 drug sales up 5.8 percent over 1956—up 12.9 percent over 1952—5.8 
percent gain while fair trade was dying. 

5. Drug store size increase 23.6 percent—1952 through 1957. 

6. Drug sales and profits even greater during recent recession. 

7. Drug store sales of $6,772,997,000 in 1958—increase of 4 percent (during a 
recession period) over 1957. (Also during price-fixing fair trade funerals. ) 

8. Big drug store gains: Figures represent 1955 and 1958 volume of each de- 
partment, and the percent increase of 1958 over 1955. Add 6 zeros to the dollar 
figures: 


1955 Gain 1958 
INS Fibs is edannand mecekhadedtiatahc su nti baihedlexaceiie $1, 262 +42.3 $1, 796 
I ene SP ae te ea ia aes aed Otek oe 352 +365. 5 477 
prvertiood wermeuies. 25.00 b se SL 568 +23. 4 701 
POON ase). el sstor rt ak oucchisehacsncemodvedeblon 197 +37.1 270 
ST CIN UNS « juidbusudddnckunbd caddh adiwshinacds doedvncnibansiatn 116 +54. 3 179 
2, 494 +37.2 3, 428 





Source: Dun & Bradstreet and American Druggist. 


XII. PROTECTION OF TRADEMARK BY FIXED PRICE IS IMAGINARY 


Brands and trademarks are not damaged by competitive prices. The mer- 
chandising history of this country proves this fact. 

The following listed famous names, brands, and trademarks and the whole- 
salers, retailers who sold them never engaged in price-fixing fair trade. 
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What price-fixing fair traded brand is held in higher esteem than these? 


Libby’s Quaker Kraft 

Del Monte Kellogg Goodrich 
Campbells Swift Firestone 
Lipton Armour Ford 

Carnation Heinz General Motors 
Campbells Hormel Chrysler 


and hundreds of others. 
XIII. PRICE FIXING IS UNNECESSARY FOR SMALL BUSINESS 


Texas, Missouri, Vermont, and District of Columbia never passed fair trade 
statutes. 

Small businesses in these States and the District of Columbia are as healthy 
as any in the Nation and they do as great a proportionate share of the retail 
business as do small businesses in the price-fixing fair trade States. Both 
the consumer and small businesses benefited in these States where competition 
retained its American characteristics, while 45 other State legislatures were 
bowing ‘to the pressure of the 10-percent minority of manufacturers, distributors, 
wholesalers, and retailers who wanted high prices fixed by law. 

In these States over a period of years since 1938, small business has proven 


that it can succeed without price-fixing fair trade. 
XIV. MANUFACTURERS CANNOT FIX A FAIR RETAIL PRICE 


1. AS a result of the great variation in the cost of operating different types of 
retail businesses, manufacturers cannot fix an “average” fair retail price. The 
fixed price must accommodate the highest cost of operation, for example: 


Department stores—36 percent cost of operation 

Drug stores—28 percent cost of operation 

Food Town Ethical Pharmacies, Inc.—17 percent cost of operation 
Big discount houses—12 percent cost of operation. 


XV. SHOULD FIXED RETAIL PRICE INCLUDE COST OF EXTRA SERVICES? 


Manufacturer must set the retail price high enough to pay for services. This 
is unfair to the consumer who wants to pay the lowest cash price for a product 


without the services. 
XVI. NIRA PREFERABLE TO DELEGATION OF PRICE-FIXING POWER TO MANUFACTURERS 


Small businessmen and consumers would benefit more by Federal bureaucratic 
price fixing similar to NIRA. 
(a) Consumer pressure could be exerted through representative govern- 
ment eventually to the appropriate bureau. 
(0) This process would slowly result in a more just, equitable price than 
the prices fixed by manufacturers, who are under pressure from all levels 
of distribution to guarantee high profits through price-fixing fair trade. 


XVII. BUSINESSMAN OBJECTIONS TO S. 1083 


1. S. 1083 does not amend Federal Trade Commission Act to equal- 
ize rights in the distribution of trademarked merchandise; it does not equal- 
ize advertising budgets, credit terms, buying arrangements, buildings, leases 
and many other distributive factors. 

2. S. 1083 will not promote distribution (sales) by granting manufacturers 
the power to fix high wholesale and retail prices at a total, on an average, of 
50 percent more than the manufacturer’s price. This was the average formula 
under State fair trade laws. 

This is like saying that Lipton would sell more tea if wholesale and retail 
prices were increased. 

8. S. 10883 infers that a low price is an “unfair selling practice.” The history 
of American business disproves the bill’s insinuation that a low, high volume 
price is an “unfair method of competition,” or a “deceptive act or practice.” 

S. 1083 is not necessary to eontrol unfairness and deception in business. 
There are now many State and Federal laws to prevent this. 
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4. S. 1088 section 5(a)(2) FTC Act: Attention all States! This bill nullifies 
the States’ definition of a contract so that a vendee (small or large businessman ) 
ean be forced (required) into a contract or agreement by notices from pro- 
prietors, producers or distributors—when this undemocratic procedure is lawful 
in intrastate transactions. 

States which still have price-fixing fair-trade nonsigner clauses in effect will, 
under S. 1083, permit a notice to be a contract and agreement! 

The Louisiana State Supreme Court on June 29, 1959 declared the nonsigner 
clause unconstitutional; in view of this precedent, nonsigned notices should 
be unconstitutional in Louisiana. 

5. S. 1083, section 5(a) (2) FTC Act: Antitrust acts suspended to permit pro- 
prietors, producers or distributors to fix distributor, wholesale and retail prices 
by notice to competitors. There is no prohibition against “managed” or “ad- 
ministered” identical prices which have and will result in a whole industry 
on the same product. 

6. S. 1083, section 5(a) (2) FTC Act: Industrywide prices may be fixed by no- 
tice on a trademarked product which is in free and open competition with prod- 
ucts of the same general class produced or distributed by others. 

This provision is not a practical guarantee that there will be price competition. 

S. 1083, section 5(a) (2): “Administered or managed” prices will result in the 
same price on the same product produced by different manufacturers. Senator 
Kefauver’s Senate Subcommittee on Antitrust and Monopoly defines the “ad- 
ministered price” phenomenon as an identical wholesale and retail price on the 
same product by different manufacturers who have followed the leading manu- 
facturers’ price in all distributive levels (they fall in line) to prevent future 
price competition, especially from the leading or most powerful manufacturer. 

This actual technique destroys the alleged protection of “free to open com- 
petition,” for example: A few of thousands of “administered prices” : 


Fair traded—Price-fired 


MYCIN DRUGS, 100 CAPS, 250 MG 





























Wholesale, Retail, fair 
Manufacturer fair trade | trade fixed List 
fixed 
iat eames 
a ee als oh iL sdk le geey cp abhd Dies saeeintlantthensiedl $30. 60 | $45.90 | Ys oie iia a 
sn ctiidlks anatnts+ ina duadhiebhnetinnit-S¢taidipiar<nae 30. 60 45. 90 | $51. 00 
Parke Davis (and many others)-............---...----------.-- | 30. 60 45. 90 LD. salen ase 
STEAM AND DRY IRONS 
Manufacturer | Wholesale Quantity Retail 
| wholesale | 
| | 
#1 d 
ee Wei ste sae $12. 57 | $12. 12 $17. 95 
MOMS 4, 5.4 sv0cccb luda) fi > andes bad-~- Dish eie Se 12. 57 | 12. 12 17.95 
Westinghouse (and many others) .........-..-.--------------- 12.21 | 11. 67 17.95 


{ 
| | 





Purely “administered” or “managed” identical prices are not now illegal, pro- 
vided there is no agreement between competitors. The above examples are 
not intended to infer conspiracy. 

The fact is, they do exist in large numbers. S. 1083 would fix these prices 
legally on a national scale. There would be no “free and open competition on 
products of the same general class produced by others.” 

Courts have destroyed practical protection of “Free and open competition 
** *” asa practical matter, it does not exist. 

(a) A patented product is protected by law from competition, yet the 
courts have held that a patented product can be price fixed, fair traded. 
How can a patented product be in free and open competition with products 
of the same general class produced by others? 

If S. 1083 becomes law, patented and copyrighted products can be price 
fixed, fair traded even though there is no competitive product. 

(b) History of price fixing, fair trade since 1931 produced only one case 
in which the courts ruled a product could not be price fixed, fair traded. 
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(c) A vote for S. 1083 is a vote for monopoly guaranteed by Federal 
law, because as a practical consideration there is no legal guarantee of 
“free and open competition * * *.” 

7. S. 10838, sec. 5(a) (2) FTCA. No “free and open competition * * *” en- 
forced now, according to 1958 letters from Federal Trade Commission addressed 
to me, and from me, as follows: 

(Three letters following dated: March 24, 1958, April 10, 1958, April 18, 195s.) 


EDERAL TRADE COMMISSION LETTER OF Marcu 24, 195 
F ay, T C I MAR 24, 1958 


MARCH 24, 1958. 
Mr. C. F. Fort, 
President, Food Town Pharmacies, Inc. 
Baton Rouge, La. 

DEAR Mr. Fort: Reference is made to your correspondence with the Depart- 
ment of Justice regarding alleged discrimination against Food Town Pharma- 
cies, Inc., by reason of the refusal of CIBA Pharmaceutical Products, Inc., Sum- 
mit, N.J., to sell you direct. As you have been advised by Assistant Attorney 
General Victor R. Hansen, your complaint has been referred to the Commission 
for consideration. 

Your complaint is that many of your competitors are able to buy direct from 
CIBA Pharmaceutical Products, Inc., thereby obtaining CIBA products for about 
15 percent less than you have to pay for them from wholesalers. You have 
requested that your company also be permitted to buy direct from CIBA and 
that request has been turned down, the CIBA southern division manager ex- 
plaining in his letter of November 27, 1957, that manufacturer’s distribution in 
the Baton Rouge area was at that time deemed adequate. 

The Clayton Act as amended by the Robinson-Patman Act forbids discrim- 
ination in price between customers when injury to competition or tendency 
toward monopoly result therefrom. Inasmuch as your company is not a cus- 
tomer of CIBA Pharmaceutical, Inc., however much you may wish to become 
one, there cannot be illegal price discrimination against your company by 
CIBA. 

Regarding the legality of the refusal of CIBA Pharmaceuticals, Inc., to sell to 
you, the courts have generally held that a seller, acting alone and not in com- 
bination or agreement with others, may choose his customers and may refuse to 
sell to any party for reasons sufficient unto himself, provided the seller is en- 
gaged in free competition with other sellers of like commodities. This right is 
subject to the conditions that the refusal to sell is not to be exercised by a 
seller in a dominant monopolistic position or to be indulged in for monopolistic 
purpose. 

There is nothing in the instant matter to indicate that CIBA Pharmaceutical 
Products, Inc., has done anything more than exercise its privilege of choosing 
its direct customers. Under the circumstances it would not appear that any of 
the laws which we administer are being violated. 

Sincerely yours, 
FRANK C. HALE, 
Acting Chief Project Attorney. 


CHARLES F. Fort LETTER or Apri 10, 1958 
Aprit 10, 1958. 
Mr. FRANK C. HALg, 
Acting Chief Project Attorney, Bureau of Investigation, 
Federal Trade Commission, Washington, D.O. 


Dear Mr. HALE: Your letter dated March 24, 1958 concerning our complaint 
against CIBA was appreciated. 

Paragraph four of your letter refers to the right of the company to refuse 
to sell for reasons sufficient unto himself, provided the seller is engaged in free 
and open competition with other sellers of like commodities. 

It is our opinion that CIBA is not in this position. When a doctor writes a 
prescription specifying Serpasil 0.25, there is no like commodity. This would 
be true of all prescriptions on which a doctor specifies a CIBA product. In effect 
the prescription is the unique commodity ; to use another manufacturer's product 
would be an illegal and unethical substitution. 
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We believe that under these circumstances CIBA is violating the free and 
open competition-like commodity provision when they refuse to sell products to 
us at our competitors’ lower cost. We cannot buy a like commodity in free 
competition because there is no like commodity for a particular prescription. 

Your favorable consideration of our request for action will be appreciated, 
especially since CIBA’s refusal to sell to us is such a great competitive 
disadvantage. 

Sincerely yours, 


CHARLES F. Fort. 


FEDERAL TRADE COMMISSION LETTER APRIL 18, 1958 


Apri 18, 1958. 
Mr. CHARLES F. Fort, 


President, Baton Rouge, La. 


Dear Mr. Fort: This acknowledges your letter of April 10, 1958, with further 
reference to your previous complaint regarding the refusal of CIBA Phar- 
maceuticals, Inc., to sell you direct. 

You contend that CIBA is not engaged in free and open competition with 
sellers of like commodities for the reason that there are no commodities like 
CIBA’s patented prescription items. You point out that when a doctor specifies 
a CIBA product, that product must be dispensed because to use another manu- 
facturer’s product would constitute illegal and unethical substitution. 

The holder of the patent on any item or article might be subject to the 
same objection coming from any dealer who wished to buy direct but has not 
been permitted to do so, because some customers will insist upon buying that 
particular patented article and no other. 

In U.S. v. Colgate (250 U.S. 300), cited in a number of subsequent cases, the 
Supreme Court declared : 

“In the absence of any purpose to create or maintain a monopoly, the 
(Sherman) Act does not restrict the long-recognized right of trader or manu- 
facturer engaged in an entirely private business, freely to exercise his own 
independent discretion as to parties with whom he will deal. And of course, he 
may announce in advance the circumstances under which he will refuse to 
sell.” 

The restraint of trade and monopolistic position referred to in that decision 
and others have not been construed by the courts to be present when a manu- 
facturer merely selects certain distributors or limits their number. In several 
recent cases the courts have expressed reluctance to take action against a seller 
for refusing to do business with a potential customer. In U.S. v. Klearflax 
Linen Looms, (63 Fed. Supp. 32), the Court stated : 

“Many practical difficulties may arise if the Court assumes to enforce a close 
business relationship between two concerns if that desire is not mutual.” 

In Sooner Sales Company v. Roson Art Metal Works, Inc. (117 Fed. Supp. 690), 
the Court held (1) that a manufacturer which refused to sell its products to 
one of its former distributors, while at the same time it sold its products to a 
competitor of that distributor, was not guilty of price or service discrimination ; 
and (2) that the laws do not require a seller to sell to any and all persons 
wishing to buy. The Court stated that under the circumstances of this case, 
“Ronson had the absolute legal right to refuse totally or in part any order 
submitted by Sooner” for Ronson lighters and other Ronson products. 

While CIBA has a natural monopoly in the sale and distribution of its par- 
ticular patented products or those standard products for which it has its own 
registered trade mark it would appear that CIBA is in open competition with 
numerous other manufacturers of pharmaceuticals, which perform the same 
functions and produce the same results as those sold by CIBA. For instance, 
Serpasil, which you mention, is merely CIBA’s registered trade mark for Re- 
serpin U.S.P. There are, of course, numerous Reserpin products of other 
manufacturers. 

The Commission exercises its authority only when the public interest is di- 
rectly and substantially involved. There seems to be no possibility of inquiry 
to the public because of CIBA’s refusal to sell inasmuch as you and other re- 
tailers in the same position are able to obtain from wholesalers such of CIBA’s 
products as you must have. 
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In view of the foregoing and in view of the other decisions of the Supreme 
Court and other Federal Courts it does not appear that the Commission would 
be warranted in entering this matter for investigation. However, your interest 
in presenting your views is appreciated. 

Sincerely yours, 
SaMvEL L. WILLIAMS, 
Chief Project Attorney. 
The practical summary of this correspondence is: 

A patented, copyrighted product (protected by law from competition) is in 
“free and open competition with products of the same general class,’ accord- 
ing to the Courts and the Federal Trade Commission ! 

Therefore, S. 1083 will create a monopoly in these instances, without any 
price competition. 

8. S. 1088, Sec. 5(a) (3) (4) F.T.C.A. Competitors enforce fixed prices hori- 
zontally. Low price defined as unfair competition. 

Any distributor, wholesaler or retailer who sells at prices lower than the 
unsigned notice (contract, agreement) is actionable at the suit of ANY PER- 
SON (OR PERSONS) damaged thereby. 

Under this provision, ALL COMPETITORS can SUE OTHER COMPETITORS 
to enforce horizontal price-fixing, fair trade. (Not only may competitors agree 
on a price but competitors can go into State or Federal Court and force a com- 
petitor to observe an unsigned price notice (contract, agreement) ). 

Action in Federal Courts will be possible in almost every case because these 
Courts generally recognize any trademark as worth the required $10,000 in 
controversy. 

Trade may be restrained by competitors in State or Federal Court against 
each other horizontally. 

My competitors can force me to sell at their price after they have encouraged 
a manufacturer (proprietor, distributor) to give me “notice” of their price. 

9. S. 1083, Sec. 5(a)(5)(A) F.T.C.A. Manufacturer is a proprietor unless 
he has specifically granted to another person sole authority to fix the manufac- 
turer’s trademark prices. 

A distributor is a proprietor if he uses his trademark on a product manufac- 
tured by someone else. 

A sole national distributor, designated by a manufacturer, using the manu- 
facturer’s trademark, is also a proprietor. 

(Notre—3 of 4 CLASSES OF PROPRIETORS ARE NOT MANUFAC- 
TURERS.) 

10. S. 1088, See. 5(a)(5)(C) F.T.C.A. “NOTICE,” since it is actually an 
unsigned “contract” or “agreement,” is defined as actual notice given—with or 
without the consent of competitors on the same distributive levels. 

11. S. 1083, Sec. 5(a)(6) F.T.C.A. A Proprietor (not necessarily a manu- 
facturer or producer or trade mark owner) CAN ESTABLISH DIFFERENT 
SCHEDULES of resale prices using any system not otherwise unlawful. 

Not only can a manufacturer fix the same or different prices, but he can 
“grant” the power to “another person,” who may be irresponsible, without as- 
sets, or someone “set-up” to eliminate when the manufacturer decides to re 
duce “fixed prices’ without protecting inventories in his distributive system. 
The “other person” may not have even a trademark involved. 

12. S. 1083, See. 5(a)(6) F.T.C.A. Manufacturer or designated ‘other per- 
son” can CHANGE THE PRICE SCHEDULES FROM TIME TO TIME BY 
“NOTICE”. 8S. 1083 specifically relieves the manufacturers of a civil responsi- 
bility for destroying the value of inventories in a distributive system. Manu- 
facturers do not need this encouragement. The common practice now is to 
foree 'the retailer to buy more of other models to cover losses in price reduc- 
tions on model changes etc. 

13. S. 1088, Sec. 5(a) (6) F.T.C.A. Manufacturer or “another person” (pro- 
prietors—4 types: (1) designated by manufacturer and using manufacturers 
trademark, (2) a manufacturer, (3) a non-manufacturing distributor using his 
trademark and (4) a sole national distributor using manufacturer’s trademark) 
can operate as a wholesaler and fix the prices for himself and his competitive 
wholesalers IF HE IS NOT A WHOLESALE DISTRIBUTOR OF PRODUCTS 
OTHER THAN PRODUCTS WHICH HE MANUFACTURES. 

Paragraph (6) of S. 1083 states that 4 types of. proprietors (3 non-manufac- 
turers) can fix wholesale prices for themselves and their competitors; in the 
last sentence of the paragraph, reference is made to all proprietors as manu- 
facturers. 
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What does it mean? 

Recently, the U.S. Supreme Court explained what it meant by ruling it an 
anti-trust violation for McKesson-Robbins (manufacturer-wholesaler) to fix 
prices for its wholesale competitors. 

Paragraph 10 of S. 1083 also states that it cannot be done! 

14. S. 1083, see. 5(a) (7) F.T.C.A. A Different Price—A Higher Price Made 
Illegal! 

This bill not only grants manufacturers and “other persons” the power to 
fix minimum wholesale and retail prices, IT MAKES IT A VIOLATION OF 
FEDERAL LAW TO SELL AT A HIGHER PRICE OR A LOWER PRICE. 

Imagine the plight of a service retailer whose cost of operation is 35 percent 
(many department stores) after the manufacturer or “other persons” fix the 
fair-trade price mark-up @ 33144%! 

List prices (generally 40% retail mark-up) may be illegal under S. 1083; so 
will our low prices! 

15. S. 1083, Sec. 5(a) (8) (A) (B) (C) F.T.C.A. Any person and all our compet- 
itors who suffer damage, or REASONABLY ANTICIPATED DAMAGE, can sue 
in State or Federal COURTS, without any limitation on the amount in contro- 
versy. Our competitors, the manufacturer “and others’ can recover damages, 
secure an injunction, recover costs—WHETHER OR NOT specific money dam- 
ages are established. Note: The $10,000 in controversy for Federal Court 
jurisdiction is automatically established as the value of the trademark involved. 

Paragraph (8) actually places jurisdiction in Federal Courts for enforcement 
of price schedule violations, higher or lower, than the fixed prices of manu- 
facturers or “other persons.” 

Irresponsible, unrestrained damage suits of persecution are invited by S. 1083 
in the State and Federal Courts, especially by these unusual features: 

(1) not even 1¢ need be in controversy 
(2) damage may be only anticipated (reasonably) 
(3) not even 1¢ in money damages need be established! 


XVIII. 8. 1083 INCREASES COST OF MEDICINE 


$538,878,300 Price Increase Annually in Prescription Prices Possible under 
§. 1083. 

Prescriptions cost the American people $1,796,261,000 in 1958. At an average 
price of $3.10 each, prescriptions are todays greatest buy. 

§. 1083 will increase FOOD TOWN ETHICAL PHARMACY Rx prices on an 
average of 30%. Extended nationally, the 30% would increase Rx prices an- 
nually as much as $538,878,300. 

Price-fixing legislation increases prices on necessities of many kinds—from 
baby food to a diabetic’s insulin. 

THE CITIZENS OF LOUISIANA HAVE OUR SINCERE PLEDGE DATED 
OCTOBER 26, 1955, THAT WE WILL RESIST IN EVERY LEGAL MANNER 
ANY LAW WHICH DELEGATES RETAIL PRICE-FIXING AUTHORITY TO 
MANUFACTURERS. 

THE OFFICERS, MANAGEMENT, STOCKHOLDERS, AND CUSTOMERS 
OF FOOD TOWN ETHICAL PHARMACIES, INC., SINCERELY AND RE- 
SPECTFULLY URGE YOUR VOTE AGAINST PRICE-FIXING FAIR TRADE 
LEGISLATION IN ANY FORM. 

CHARLES F. Fort. 
[S. 1083, 86th Cong., Ist sess.] 


IN THE SENATE OF THE UNITED STATES 
FEBRUARY 17, 1959 


Mr. Humphrey (for himself and Mr. Proxmire) introduced the following bill; 


which was read twice and referred to the Committee on Interstate and Foreign 
Commerce 


A BIL: To amend the Federal Trade Commission Act, as amended, so as to equalize 
rents in the distribution of merchandise identified by a trademark, brand, or trade 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That it is the purpose of this Act to promote 

the distribution in commerce of merchandise which is identified by a trademark, 
brand, or trade name and which is in free and open competition with other arti- 
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cles of the same general class. Where fair, equitable, and competitive prices 
cannot be maintained in all appropriate stages in the distribution of such iden- 
tified merchandise, the marketing of such identified merchandise is depressed 
and the quantity thereof moving in the channels of commerce declines. With a 
view to removing obstructions to the marketing of such identified merchandise 
in commerce which are occasioned by unfair selling practices, it is hereby de- 
clared to be the policy of Congress to afford distributors of such identified mer- 
chandise an effective means whereby the sale of such identified merchandise at 
all appropriate stages of distribution may be consummated at prices that are 
adequate to stimulate said distribution and low enough to enable distributors of 
such identified merchandise to compete effectively with those marketing goods 
of the same general class and to satisfy the needs of ultimate consumers. 

Sec. 2. Section 5(a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Sec. 5. (a)(1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign carriers subject to the Federal Aviation Act 
of 1958, and persons, partnerships, or corporations insofar as they are subject 
to the Packers and Stockyards Act, 1921, as amended, except us provided in 
section 406(b) of said Act, from using unfair methods of competition in com- 
merce and unfair or deceptive acts or practices in commerce. 

*(2) Nothing in this Act or in any of the antitrust Acts shall render unlawful 
any notices, contracts, or agreements prescribing minimum or stipulated prices, 
or requiring a vendee to enter into contracts or agreements prescribing minimum 
or stipulated prices, for the resale of a commodity which bears, or the label, dis- 
penser, or container of which bears, the trademark, brand, or trade name of the 
proprietor, producer, or distributor of such commodity and which is in free and 
open competition with commodities of the same general class produced or dis- 
tributed by others, when notices, contracts, or agreements of that description 
are lawful as applied in intrastate transactions under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made or to which the commodity is to 
be transported for such resale. 

“(3) Nothing in this Act or in any of the Antitrust Acts shall render unlawful 
the exercise or the enforcement of any right or right of action created by any 
statute, law, or public policy now or hereafter in effect in any State, Territory, 
or the District of Columbia, which in substance provides that willfully and 
knowingly advertising, offering for sale, or selling any commodity at less than 
the price or prices prescribed in such notices, contracts, or agreements, whether 
the person so advertising, offering for sale, or selling is or is not a party to such 
a contract or agreement, is unfair competition and is actionable at the suit of 
any person damaged thereby. 

““(4) Neither the giving of notices nor the making of contracts or agreements, 
as described in paragraph (2) of this subsection, nor the exercise or enforce- 
ment of any right or right of action as described in paragraph (3) of this sub- 
section, shall constitute an unlawful burden or restraint upon, or interference 
with, commerce. 

“(5) For the purposes of this paragraph and paragraphs (6) to (10), inclusive, 
of this subsection— 

“(A) a person shall be deemed to be a ‘proprietor with respect to mer- 
chandise if— 

“¢i) such persons manufactured such merchandise and identifies it by 
the use of his trademark, brand, or trade name, unless he has specifi- 
eally granted to another person sole authority to establish stipulated or 
minimum resale prices for such merchandise; or 

“(ii) such person distributes such merchandise and indentifies it 
by the use of his own trademark, brand, or trade name; or 

“(iii) such merchandise is identified by the use of the trademark, 
brand, or trade name of the manufacturer thereof, and such manufac- 
turer has specifically granted to such person the sole authority to estab- 
lish within the United States stipulated or minimum resale prices for 
such merchandise. 
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“(B) a proprietor is deemed to retain a proprietary interest in merchan- 
dise with respect to which he is a proprietor after he has sold it to distribu- 
tors, by reason of his interest in stimulating demand for such merchandise 
through effective distribution to ultimate consumers and by reason of his 
further interest in the continuing protection of the goodwill associated 
with the trademark, brand, or trade name identifying such merchandise. 

“(C) The term ‘notice’ means actual notice given by any method which 
may be established by legally admissible evidence. 

“(D) The term ‘United States’ means the several States, the District of 
Columbia, the Commonwealth of Puerto Rico, and the Territories and pos- 
sessions of the United States. 

“(6) In the case of merchandise with respect to which a person is a propri- 
etor, it shall be lawful for such a person to establish and control, by notice to 
his distributors, stipulated or minimum resale prices for such merchandise, if 
such merchandise is in commerce or is held for sale after shipment in commerce 
and is in free and open competition with merchandise of the same general class 
produced by others. He may so establish schedules of resale prices differentiated 
with reference to any criteria not otherwise unlawful. Such schedules may be 
changed from time to time by notice to distributors having acquired such mer- 
chandise with notice of any established resale price. He may so establish such re- 
sale prices for his wholesale distributors, notwithstanding paragraph (10) of this 
subsection, even though he sells such merchandise to retailers in competition with 
such wholesale distributors: if (i) such sales to retailers are made at the same 
prices he establishes for such wholesale distributors for comparable sales, and 
(ii) he is not a wholesale distributor of products other than products which he 
manufactures. - 

“(7) Except as provided in paragraph (9), it shall be unlawful (i) for 
any distributor with notice of an applicable stipulated resale price established 
under paragraph (6) by a proprietor with respect to merchandise to sell, offer 
to sell, or advertise such merchandise in commerce, or such merchandise held 
for sale after shipment in commerce, at a different price, or (ii) for any dis- 
tributor with notice of an applicable minimum resale price so established with 
respect to merchandise to sell, offer to sell, or advertise such merchandise in 
commerce, or such merchandise held for sale after shipment in commerce, at a 
lower price. 

“(8)(A) Any person suffering damage by reason of a violation of paragraph 
(7) may sue in any State or Federal court of competent jurisdiction, without 
respect to the amount in controversy (except as provided in subparagraph (C)), 
and shall be entitled to (i) recover the amount of the damages sustained, (ii) 
injunctive relief, and (iii) the cost of the suit, including a reasonable attorney’s 
fee, whether or not specific money damages are established. 

“(B) Any person reasonably anticipating damage by reason of a violation 
of paragraph (7) may sue in any State or Federal court of competent jurisdic- 
tion, without respect to the amount in controversy (except as provided in sub- 
paragraph (C)), and shall be entitled (i) to injunctive relief, and (ii) to the 
cost of the suit, including a reasonable attorney’s fee. 

“(C) Where no injunction hes, the Federal court shall not entertain a suit 
for damages under this paragraph unless the amount in controversy, exclusive 
of interest and costs, exceeds $10,000. 

“(9) It shall be a defense to an alleged violation of paragraph (7) for a 
defendant to prove that merchandise has been advertised, offered for sale, or 
sold by him—. 

“(A) In closing out the merchandise on hand for the bona fide purpose 
of discontinuing dealing in any such mercandise, if (i) the proprietor was 
promptly and reasonably informed in writing of the intention so to close 
out and given an opportunity to purchase such merchandise at the net price 
paid therefor by the defendant : 

“(B) When the merchandise is damaged, defaced or deteriorated in 
quality and disclosure of the fact is given to the public in the advertise- 
ment and sale thereof, and when such disclosure is conspicuously made 
in all advertisements and affixed to the merchandise, or the container, 
package or dispenser in which it is offered for resale, if the proprietor was 
promptly and reasonably informed in writing of the intention so to close out 
and given an opportunity to purchase such merchandise at the net price 
paid therefor by the defendant ; 
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“(C) When the merchandise is advertised, offered for sale, or sold by 
any officer acting under the orders of any court; 


“(D) In the sale of merchandise acquired prior to notice of any estab- 
lished resale prices ; 

“(E) In resales to charitable or religious institutions, or to agencies or 
instrumentalities of (i) the Government of the United States, or (ii) 
the government of any State, Territory, or possession of the United States, 
or (iii) the government of any political subdivision of any State, Territory, 
or possession of the United States, which acquire the merchandise not for 
resale to the consuming public. 


“(10) Except as provided in paragraph (6), nothing in this subsection shall 
make lawful any contract, combination, or agreement providing for the estab- 
lishment or maintenance of minimum or stipulated resale prices on any mer- 
chandise between proprietors, or between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between re- 
tailers, or between persons, firms, or corporations in competition with each 
other; nor shall anything in this subsection permit two or more proprietors or 
two or more distributors to take joint action in establishing resale prices for 
competing merchandise sold under different trademarks or trade names.” 

Senator Hartke. The next witness is Mr. Matt Triggs, Assistant 

SS" 
Legislative Director of the American Farm Bureau Federation. 

Good afternoon, sir. We are very happy to have you with us and 

are delighted to have your testimony this afternoon. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Triac. Thank you, Mr. Chairman. 

In view of the time element and in fact you still have a number of 
witnesses to be heard, with your permission I would like to file our 
statement and then comment very briefly orally on it. 

Senator Harrxe. We will be very happy; in fact, we prefer it that 
way, sir. 

Mr. Trice. I gathered that, sir. 

I think that in the interest of farmers in this issue, it is obvious 
they are comparatively large purchasers of items, the resale prices 
which could be fixed under the provisions of the bill under considera- 
tion, such as farm machinery and equipment of all kinds, petroleum 
products, fertilizers, tires, insecticides, trucks, and so on, as well as the 
usual consumer items purchased by all groups. 

We believe that the enactment of S. 1083 would be materially ad- 
verse to the interests of farmers in particular, and consumers in 
general. 

Let me just in a minute summarize four of the key reasons why we 
believe this would be undesirable. First, it would destroy a funda- 
mental defense of our competitive enterprise system, this defense being 
that competition compels the passing on to consumers of saving made 
by increased efficiency. 

“Second, in our belief, resale price maintenance would be harmful 
to the competitive ability of small business in that it would deny them 
the right to compete pricewise to offset the superior credit delivery 
service and other advantaves of their larger competitors. 

Third, in our opinon, fair trade is a bitter jest on consumers. A 
Departments of Justice survey referred to in the hearings this morn- 
ing indicates that consumers in on-fair-trade areas paid 19.41 per- 
cent less for fair-trade items than consumers in fair-trade areas. 
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And the fourth and final reason we would advance for opposition 
to the bill is that the enactment of national resale price maintenance 
legislation would override State law, State authority, State constitu- 
tions, and substitute Federal mandate for the discretionary authority 
of State governments. 

That completes our statement, Mr. Chairman. 

Senator Harrke. Thank you for your testimony, sir. 

(The full statement of Mr. Matt Triggs follows :) 


STATEMENT OF THE AMERICAN Farm Bureau FEDERATION TO THE 
SENATE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE ON 
ResALeE Prick MAINTENANCE 


Presented by Matt Triggs, Assistant Legislative Director, American 
Farm Bureau Federation, June 16, 1959 


We appreciate the opportunity of presenting the views of the 
American Farm Bureau Federation with respect to proposals to 
authorize manufacturers to fix resale prices. 

The American Farm Bureau Federation has for many years 
strongly opposed so-called fair-trade legislation. This policy was 
reaffirmed by the voting delegates of the member State farm bureaus 
at our most recent annual meeting. 

Farmers have a major and significant interest in resale price main- 
tenance legislation. They are comparatively large purchasers of 
items, the resale prices of which could be “fixed” under the provi- 
sions of S. 1083, such as farm machinery and equipment of all kinds, 
petroleum products, fertilizers, insecticides, trucks, etc., as well as 
the usual consumer items purchased by all groups. We believe that 
the enactment of S. 1083 would be materially adverse to the interests 
of farmers in particular, and consumers in general. 

It is a fundamental defense of the private competitive enterprise 
system that competition compels the passing on to consumers of any 
savings made by increased efficiency. This defense, insofar as it 
relates to the retail margins of products for which resale price main- 
tenance might be attempted, would be destroyed by the enactment of 
national “fair trade” legislation. 

“Fair trade” denies the consumer the opportunity of sharing in the 
savings made possible by increased efficiency in distribution. The 
low-cost seller is compelled to sell at the same price as the high-cost 
seller; the purchaser from a high turnover, cash and carry store must 
pay the same price as a purchaser from a low turnover, credit and 
delivery store. A consumer who is willing to shop in less exclusive 
stores or who is willing to accept less service than is available else- 
where, should have the opportunity of sharing in the savings thus 
made. We believe that any retailer who is able to serve the public 
more efficiently than ether retailers, whether due to foanaigeril abil- 
ity, volume, location, less expensive services and facilities, or for any 
other reason, should be encouraged to reffect such reduced costs of 
operations in his price to consumers, rather than prohibited from 
doing so. 

Resale price maintenance is harmful to the competitive ability of 
small business. Resale price maintenance has been advocated as nec- 
essary to protect the small buinessman against the competition of 
his larger and more powerful competitors. We submit to the con- 
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trary that resale price maintenance is catastrophically harmful to 
small businesses because it denies them the right to compete in the 
most effective way that is available to them. Many small concerns are 
necessarily quartered in less desirable locations, have less expensive 
facilities and less adequate delivery, credit, and other services. If 
they are not permitted to compete pricewise to offset these disadvan- 
tages, their chances af losing out in the competitive struggle are 
Increased. 

Mass distributors may adopt their own private brands to avoid 
resale price maintenance and enhance their competitive position. The 
independent, selling at controlled prices, would not be able to com- 
pete, or rather he would be prohibited by law from competing. 

“Fair Trade” is a bitter jest on consumers, most of whom are not 
aware of the toll it takes from them. The extent of this toll may be 
illustrated by the survey of the Department of Justice that a consumer 
who purchased 119 specified “fair traded” products in non- ae ade 
cities, would (at the time of the survey) have saved $549.12, or 19.41 
percent of the “fair trade” price. 

Resale price maintenance is inconsistent with the competitive prin- 
ciple that has been an all-important key factor in the vitality and 
capacity of the American economic system. 

Perhaps the distinguishing feature of the American private enter- 
prise system, as compared with systems in other countries, is our belief 
in the desirable results of competition. We have established competi- 
tion as an economic ideal by the enactment of statutes designed to pre- 
vent conspiracies to restrict competition. The competitive principle 
contr butes to the vitality and dynamic growth of our society. It 
establishes a premium for finding new and more efficient ways of doing 
business with beneficial effects upon our standards of living. 

Many other countries in which business and commercial enterprises 
are privately owned do not similarly cherish the competitive principle. 
Much of the effort of business and governmental leadership is devoted 
to the development of cartel arrangements, or government-industry 
programs and activities to mitigate ‘the effects of competition, all de- 
signed to protect individuals in this category or that from the sup- 
posed harmful effects of competitive pressures. By such devices the 
incentives for increased efficiency are diminished. 

The enactment of national resale price maintenance legislation 
would override State authority, State law, and State constitutions. 

Despite the effective pressures of price fixing proponents, a number 
of States have refused to enact State resale price maintenance statutes. 
In a number of other instances, State resale price maintenance statutes 
have been held by State courts to be in violation of State constitutions. 

The enactment of national price maintenance legislation would 
override State law, State authority and State constitutions. One more 
major step would have been taken to subordinate State power, respon- 
sibility and authority to centralized Federal power. 

The American Farm Bureau Federation believes this is one of the 
most harmful measures to the American economic system and its 

-apacity to serve the American people that could be devised. We re- 
spectfully urge that no legislation he enacted which would authorize 
manufacturers to fix resale prices. 
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Senator Hartke. The next witness will be Stewart Lee, Chairman 
of the Department of Economics and Busmess Administration, 
Geneva College, Beaver Falls, Pa. Good afternoon, sir. 


STATEMENT OF STEWART LEE, CHAIRMAN, DEPARTMENT OF 
ECONOMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, 
BEAVER FALIS, PA. 


Mr. Lee. Mr. Chairman, thank you for the opportunity of present- 
ing my views. 

Senator Harrke. Do you have a copy of your statement, sir? 

Mr. Ler. Yes. I would like to have my written statement inserted 
in the record and my oral statement will take about 10 minutes. 

Senator Harrke. Your written statement will be made a part of 
the record as requested following your oral statement. 

Mr. Ler. My name is Stewart Lee. I wish to thank the Committee 
for the opportunity of presenting this statement in opposition to all 
bills which would establish Federal sanction for resale price 
maintenance. 

My doctoral dissertation, which was accepted at the University of 
Pittsburgh, summer, 1956, was entitled “Some Economic Implications 
of Resale Price Maintenance With Particular Attention to the Dis- 
count House.’ 

However, in the past few years, I have shopped discount houses in 
St. Louis, New York, Cincinnati, Buffalo, and many other smaller 
communities and I feel that it is just another type of retailing similar 
to the chain store back in the 1930’s when it moved in and your mail 
order house in the late 1800’s when it moved in. I imagine that in a 
few years from now, they will be as accepted as your mail order house 
and chain stores are today. 

I have been a contributor to the publications of the Council on Con- 
sumer Information and the Journal of Marketing. 

I am not representing any group. I am speaking before your 
committee as an economist, as an educator, and as a consumer. I 
have come to the conclusion that little good, if any, has come or will 
come to our economy by the passage of such law s, and that some harm 
and possibly a good deal of inequity have been present under resale 
price maintenance laws, and that this type of legislation would create 
an even worte situation by foreing resale price maintenance upon 
States which have rejected it. 

I might mention with reference to a question that Mr. Engle has 
been very persistent in asking, and that is, why apparently so few if 
any manufacturers are present to defend their trademark rights? I 
wrote an article for the Journal of Marketing on the subject of some 
problems of resale price maintenance of manufacturers and there 
seems to be no question after empirical evidence is presented that the 
manufacturers aren’t here because they want to play both sides of the 
street, to sell to the mass volume retailer, as well as to the small retailer. 

Schaeffer Pen Co. is a good example of that, The last year they were 
on fair trade, their profit figure was equal to the cost of enforcing 
fair trade in that company ‘and they felt that it was not worth it. 
They went off fair trade and they immediately then had volume sales 
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to some of your major discount houses in the country and the profit 
position has improved. 

I would like to speak briefly on the reasons put forth by the pro- 
ponents for the need of fair trade laws and attempt to meet their 
arguments. Fair trade proponents say that these laws are needed to 
prevent loss-leader selling and predatory pricing. 

We already have protection from this type of pricing on the national 
level in the following: the Federal Trade Commission Act, section 5, 
states, “That unfair methods of competition in commerce are hereby 
declared unlawful.” And more precisely the Robinson-Patman Act, 
section 3, states, “It shall be unlawful for any person engaged in 
commerce—to sell, or contract to sell, goods at unreasonably low prices 
for the purpose of destroying competition or eliminating a com- 
petitor.” In addition, most of the States have passed so-called loss- 
leader or unfair practice acts to prohibit the very pricing practices 
which the proponents of fair trade say they need protection against. 

In addition, one will find in studying the testimony presented at 
previous fair trade hearings, and the Federal Trade Commission’s 1945 
report on fair trade, that when loss-leader bills have been introduced 
to meet this problem of predatory pricing, proponents of fair trade 
shied away, wanting to have no part of such loss-leader bills, 

Studies in Canada and studies by the Federal Trade Commission do 
not substantiate the fears of loss-leader selling. These studies have 
indicated that there is very little real loss-leader selling being done. 

I think it might be worthwhile to mention that there is probably 
no retail store in the United States that does not use some form of 
leader as a promotional basis. Now, whether it is a loss leader or 
whether it is at cost, that is one thing, but it is a promotional device 
the same way as advertising is a promotional device. The difference 
is though where you use price as a promotional device, you are re- 
ducing the cost to the consumer and when you use advertising and 
other forms of promotion, you are increasing the cost to the consumer. 

Also, every retailer sells at discounts to his friends, relatives, to 
the minister. They have special sales selling at discount so we see 
that actually discounting has been going on for quite a long time, as 
long as retailing has been very well established. 

Second, fair trade proponents say that these 

Senator Hartke. May I interrupt you there a minute? 

Mr. Lee. Yes. 

Senator Hartke. The statement, as I understand it, or the problem 
is not necessarily a question of loss leaders but predatory pricing. In 
other words, what I understand the complaint is, as far as these people 
in this business, it is not a question of them going into legitimate 
competition, but into predatory practices. Isn’t that right? 

Mr. Ler. Yes, and I myself am not quite sure 

Senator Harrxe. Do you think the sale to the minister is a preda- 
tory practice ? 

Mr. Ler. Well, if he gets a reduction should others be forbidden 
from getting that reduction if the retailer wants to give it? I don’t 
see why. 

ne Harrse. I am not arguing either way, I am just asking 
why. 
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Mr. Ler. I feel if there is a discount given 

Senator Harrxer. To one, it should go to all? 

Mr. Les. That is right, if the retailer wishes to. 

Senator Harrxr. Why shouldn’t they all have the same price? 

Mr. Les. I think if the retailer wants to sell to the minister at 
a lower price, he should be permitted to and, at the same time, if 
he doesn’t want to, I think he should be permitted to. 

Senator Harrxe. All right. 

Mr. Les. Fair trade proponents say these laws are needed to pro- 
tect small business. I think that has been covered quite adequately 
by Mr. Bicks’ testimony this morning, so I would like to move along 
except for this comment. If fair trade laws are needed to protect 
small business then the question might well be raised, are there no 
small businesses in Washington, D.C., Alaska, Missouri, Texas and 
Vermont, areas which have never had fair trade laws and in the 
States in which fair trade laws have been invalidated, have small 
businesses disappeared ? 

This morning testimony was given that only about 10 percent of 
the goods at retail are fair traded. Does that mean 90 percent of 
the goods which are not fair traded, the ones selling them, are only 
large businesses or are small husinesses also handling these goods? 

The third point, some fair trade proponents say that fair trade 
laws are needed to prevent quality deterioration of their products. 
This, I think, is just a statement to show that actually with 90 per- 
cent of the goods not being fair traded, do we have 90 percent of 
the goods where quality deterioration is present? 

Four, fair trade proponents state that fair trade laws are nec- 
essary in order to have an orderly market for distributing their 

roduct or sales will decline. The facts as presented in Electrical 
Merchandising would seem to contradict this contention. This trade 
publication predicts the following percentage increases in 1959 sales 
over 1958 for these products which have generally beeen fair traded 
but have not been fair traded for about the last year and a half. 
The figures are given at the top of page 3 of my prepared statement. 

Five, fair trade proponents state that fair trade laws should be 
permissible since there are other forms of price maintenance which 
are legal. There are seven other methods of retail price maintenance, 
but in each case, the manufacturer or retailer or distributor is assum- 
ing an additional responsibility and risk, which he would not be 
assuming under the so-called fair trade laws. 

Since the demise of fair trade in the electrics field the following 
companies have instituted programs in an attempt to stabilize price 
by assuming some additional responsibilities in marketing. Then 
examples are given of the companies which are willmg to assume 
additional responsibilities in order to maintain price: 

Six, fair trade proponents state that farmers have price supports 
and labor has the minimum wage, so small business should have fair 
trade. There is a very important difference. The price supports 
level and the minimum wage level has been established by Congress, 
while the fair trade price is established at the discretion of the manu- 
facturer. Do the advocates of fair trade want Congress to establish 
fair trade price levels? 
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Seven, fair trade proponents state that bargain prices offered by 
discounters on name Som items are offset. by high profit margins on 
less familiar brands. This is reductio ad absurdum. With or with- 
out fair trade retailers are going to have different profit margins on 
different products. W here price competition is restricted, for ex- 
piles by fair trade, the profit margin will be higher as will be illus- 

rated later with figures published by the National Association of 
Retail Druggists. 

After much study and a careful analysis, it seems that not one of 
these arguments can be used as a valid defense for the passage of a 
fair trade law. What would appear to be the most valid argument 
and the most honest argument would be that resale price maintenance 
laws maintain and improve the profit picture for the seller by main- 
taining and increasing retail prices. 

I will now skip on over to the next page. I feel that. I would be 
correct. in saying that no one knows how much fair trade costs con- 
sumers, but the results shown in the following studies would seem to 
indicate that fair trade does cost the consumer. Then following that 
are eight studies and they are supplemented by evidence in the ap- 
pendix to show that you have fair trade costing in these illustrations 
anywhere from 17 to 51 percent more, 

One point I would like to make, on page 7, item 12, the following 
statistics are taken from an article in the Information Bureau section 
of the National Association of Retail Druggists Journal entitled 
“What is the Value of Fair Trade to Pharmacy ¢” April 10, 1959, issue, 
pages 36, 38, 44. 

The results of the survey presented in the NARD Journal revea 
that nonfair trade items had an average gross profit of 26.29 pere — 
and fair trade items had an average gross profit of 33.66 percent. In 
other words an item costing 66 cents would sell for $1 under fair 
trade, but an item costing 66 cents and not sold under fair trade would 
sell for only 84 cents. Thus the average fair trade price in this study 
in the Journal was 19 percent more than the noncleds trade price. 

In attempting to come up to some conclusion as to costs we have 
different figures as to the cost of fair trade to the consumer. If we 
want to project these, figures are developed on page 8 and 9 and these 
figures would seem to indicate that fair trade has been costing Ameri- 
can consumers from $1.4 to $12.4 billion annually. 

Let me be the first to admit that these figures are nothing but edu- 
cated estimates and until more accurate figures are developed, only 
estimates can be used, but in the testimony of the proponents of a 
Federal] fair trade bill the impression is certainly given that many, 
many products need the protection of fair trade pricing, and that 
many retailers need this protection. If those proponents feel that 
these estimates are very far out of line then they would seem to be 
defeating their own arguments that fair trade is vital to the survival 
of small business and to the maintenance of quality products. 

In reality these figures may well be too conservative on a projected 
basis, because this bill would make fair trade pricing applicable to 
all 50 States and the District of Columbia. This would encourage 
many manufacturers who have never fair traded their products to 
do so. 
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In a period of potentially dangerous inflation it is extremely ques- 
tionable if a bill should be passed which has all the indications of 
inflating prices even more. If this bill will not have an upward 
pressure on price then the proponents of fair trade are to be con- 
gratulated for working so diligently for the passage of legislation 
which will keep the prices of the products they sell down. Testimony 
was presented by the NARD in the House hearings that an A. C. 
Nielsen survey proved that the weighted average price of each brand 
as paid by the collective American consumer, was approximately the 
same in both the fair trade and nonfair trade area of the country 
in which the survey was conducted. If this survey is a true picture, 
then it is quite obvious that no fair trade law is needed by their own 
figures. 

‘At the present time the difficulties in the enforcement of resale price 
maintenance laws, the growth and acceptance of the discount house, 
and the changing retail pattern seem to obviate these resale price 
maintenance laws. It is assumed that this country is committed to 
a system of economic organization predominantly of free enterprise. 
Many of the virtues of free enterprise are confined to free and effec- 
tively competitive enterprise. 

Evidence seems to indicate that resale price maintenance legislation 
and an effectively competitive system are incompatible. A choice must 
be made bet ween an economy in which government regulation becomes 
more important or an economy which is to be based upon the free 
enterprise system. The choice does not rest upon the acceptance nor 
rejection of resale price maintenance legislation, but the passage of 
such legislation is indicative of a trend away from a freely comipeti- 
tive economic system. 

Thank you. 

Senator Harrke. Back on page 7, paragraph 12, in the sec- 
ond paragraph there, you say that it showed there that fair trade 
items had averaged gross profit of 33.66 percent, that nonfair trade 
items had an average gross profit of 26.29 percent. Will you explain 
what you mean by the term “average gross profit” ? 

Mr. Ler. That is on selling price. In other words, you pay 66 cents 
for an item which you sell for $1. That difference is 33 point—— 

Senator Harrkr. You mean the differential between cost and sale 
price? 

Mr. Lee. That is right. 

Senator Harrxe. Then on page 9, about the fourth paragraph 
there, vou make the statement there in regard to NARD in the House 
hearings concerning this survey, that the weighted average price of 
each brand. as paid by the collective American consumer. was ap- 
proximately the same in both the fair trade and nonfair trade areas 
of the country in which the survey was conducted. What conclusion 
do you draw from that conclusion ? 

Mr. Ler. My conclusion is I have little respect for the survey. 
That is the same opinion the Department of Justice holds. They 
would not reveal the method of developing the figures. If their 
figures are true and reliable, then why are they down here fighting 
for fair trade when they apparently don’t need it from their survey ? 

Senator Harrxe. As I understand, you came to that conclusion 


from the fact that 90 percent of the items of resale are not fair 
traded ¢ 
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Mr. Lee. That was Mr. Mermey’s testimony. 

Senator Hartke. Did you draw any conclusion from that ? 

Mr. Lee. I did. 

Senator Hartke. What is that? 

Mr. Lex. In other words, in attempting to figure out how much 
does fair trade cost the consumer, we have to know how much of the 
total retail sales are in fair trade products, so that if you use that 10- 
percent figure, actually, the figures I have seen run anywhere from 
fair trade of 4 percent of sales to 20 percent of sales, so on pages 8 
and 9, I have projected it for three different figures: 4, 714, and 20, and 
the middle projection, 714, which is lower than Mr. Mermey’s figure, I 
believe might be more valid, maybe not. 

Senator Harrxe. Let me ask you, let’s take small business, for 
example, the druggist. Do you feel then that their contention that 
fair trade is necessary for them in order to protect them in their 
small business is an erroneous conclusion on their part? Is that 
right ? 

r. Ler. Yes. 

Senator Harrxe. You feel as far as they are concerned, that they 
are being misled ? 

Mr. Lez. No, I think they have a good thing in fair trade. I 
think they have a real good thing in fair trade for giving them a 
higher profit. I donot blame them for fighting for it. 

Senator Harrxe. In other words, you think that it actually would 
result in a higher profit for the small druggist? I am not talking 
about the chain stores now, but the cost and the net result would be 
a higher cost to the public, is that your contention now ? 

Mr. Lev. Under fair trade? 

Senator Harrxe. Yes. 

Mr. Ler. Yes. 

Senator Harrxe. Then you feel that the druggists at least are not 
on solid ground for the protection of their own business? 

Mr. Lee. Oh, no, I think anyone who is selling wants to get as 
high a price as possible. At the same time, when you are buying, I 
think you like to get as low a price as possible. 

Senator Harrxe. I understand. 

Mr. Lex. So the seller wants to protect his price. Under a com- 
petitive system, I think we more or less have accepted the position— 

Senator Harrke. In a nonfair trade system, do you feel that the 
small druggist is so materially affected that it will cause a material 
increase in business failures? 

Mr. Lez. Without any empirical evidence, I say I don’t think it 
would. I think you deat get empirical evidence by looking at. Wash- 
ington, D.C., where the Senators and Congressmen have never seen 
fit to pass fair trade and see what has happened to small druggists, 

Senator Harrxe. Let’s take out Washington, D.C. I think that is 
a real unfair example, with all due deference to your statement. I 
don’t think that is a fair example. Do you have any evidence in any 
other area ? 

Mr. Ler. T have not developed evidence along that. line; no, sir. 

Senator Harrxe. My understanding is that this is the one group or 
at least the one big question is the question of business failures in the 
small groups, the small businesses and their contention is that this 
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system which permits them not to really establish their prices and not 
have the fair trade, that this has a material effect. upon them in main- 
taining their business stability. I think that is their argument. 

The question that this Congress has to decide is whether or not it is 
more important to protect those small business people, at least that is 
a question I see as a big question, or whether the interests of the con- 
sumer is more important to the American people as a whole. Isn’t 
that right ? 

Mr. Ler. That is right. In the testimony presented, I believe it was 
this morning. 

Senator Harrxe. I do not think any person in the Congress has any 
worry about the big manufacturer being able to take care of himself 
all right or the chain stores; isn’t that right ? 

The problem is this American concept of the corner grocery store 
and the corner drug store, is that going to be a thing of the past? 
Your contention is that it is; is that right? 

Mr. Lee. I really do not think I did make that contention. I did 
not mean to. 

Senator Harrxe. I thought you said that this idea that the discount 
houses and chain stores 

Mr. Ler. Not to make the corner drug store a thing of the past, 
but to bring in another type of retailing that will complement other 
types of retailing which we already have. In other words, the mail 
order houses did not replace all other types of retailing. The chain 
store did not replace them. I think they have complemented them. 

Senator Harrxe. Do youseriously question that there is a high busi- 
ness fatality among those small drug stores? 

Mr. Lee. Oh, no, I think the question 

Senator Harrke. I am not arguing whether that is the inevitable or 
anything else. I am just asking you as a practical matter, what is 
going to be done by the so-called corner drug store? Is it destined 
to be a thing of the past in your opinion ¢ 

Mr. Lee. No; I do not think so. 

Senator Harrxe. How are they going to maintain themselves? 
Their contention is their profit is not able to meet this type of com- 
petition; they are not in position to advertise like that and continue 
to meet. that type of competition ? 

Mr. Ler. I do not have the facts to present before you, but IT think 
the interesting study would be, what is the situation in Missouri, 
Texas, and Vermont, and Alaska where they have never had fair 
trade? Are there no corner drug stores in those States? 

Senator Hartke. Don’t you think that is the most important thing 
for us to look into here ? 

Mr. Ler. I do. In my own community of Beaver Falls, which is 
a relatively small shopping area, I think it attracts maybe an area of 
40,000 to 50,000 people, four new stores have opened up in that area, 
all small businesses and all which would be termed as discount houses. 

Senator Harrke. I appreciate your testimony here but I would 
appreciate it more if we could get to this particular point. I think 
this is the thing that the Congress is concerned about. I do not think 
there is any question about whether or not the discount houses are 
opposed to fair trade, they are opposed to it. We know that generally 
speaking, the small druggist is in favor of it. I do not think there 
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is any question about that. Everybody knows that. What the Con- 
gress would like to know is what is the effect of one upon the other? 

Mr. Ler. I think the best figure probably could be derived from 
Dun & Bradstreet, not specifically to see how many bankruptcies there 
are in retailing, but to see how many new eatabliahinisivte over and 
above bankruptcies. In other words, you have new establishments and 
you have baiikraptsies You are alw ays going to have this changing 
process. Are there more new establishments getting started than 
there are bankruptcies and if you would get that figure, I think it 
would be interesting. 

Senator FARTKE. In the common language of the street, at least we 
hear talk as far as the people are concerned, they 
say, “Well, you dither have to get bigger or go out of business.” 

Mr. Ler. Well, I have heard that. I would not agree. 

Senator Harrxe. That is what the small businessman tells me and 
I am not talking about a chain store of 8 and 15 stores. I think this 
is the problem that you have a conflict here and the question of the 
public interest is involved as to the consumer because no one wants to 
put any pressure on the consumer to make him pay a higher price 
than he should. But, there is also a cost to the consumer ‘if you are 
going to have business failures, isn’t that right? 

Mr. Ler. That is right. 

Senator Harrke. You cannot ignore that, that is a cost to the 
American people too, and I agree with you, we should not only look 
at business failures but new businesses. 

I appreciate this fact and I think you have done a fine job with the 
study and made a valuable contribution to the evidence here. 

Mr. Ler. Thank you for the opportunity of appearing. 

(Mr. Lee’s full statement follows :) 


My name is Stewart M. Lee. I wish to thank the committee for the oppor- 
tunity of presenting this statement in opposition to all bills which would estab- 
lish Federal sanction for resale price maintenance. I live at 206 Oakville Road, 
Beaver Falls, Pa. Since June 1950, I have taught economics and business 
administration courses at Geneva College. For 2 years I taught economics 
courses at the University of Pittsburgh. At present I am chairman. of the De- 
partment of Economics and Business Administration at Geneva College. 

I received my A.B. degree from Geneva College, and M.A. and Ph. D. degrees 
from the University of Pittsburgh. My doctoral dissertation, which was ac- 
cepted at the University of Pittsburgh, summer, 1956, was entitled, “Some 
Economic Implications of Resale Price Maintenance With Particular Attention 
to the Discount House.” 

I have been a contributor to publications of the Council on Consumer Informa- 
tion, headquarters at Colorado State College, Greeley, Colo., and the American 
Marketing Association’s publication, the Journal of Marketing. 

Iam not representing any group. I am speaking before your committee as an 
economist, as an educator, and as a consumer. In years of study and research 
on the subject of resale price maintenance, I have come to the conclusion that 
little good if any has come or will come to our economy by the passage of such 
laws, and that some harm and possibly a good deal of inequity have been present 
under resale price maintenance laws, and that this type of legislation would 
ereate an even worse situation by forcing resale price maintenance upon States 
which have rejected it. 

I would like to speak briefly on the reasons put forth by the proponents for 
the need of fair trade laws, and attempt to meet their arguments. 

1. Fair trade proponents say that these laws are needed to prevent loss-leader 
selling and predatory pricing. 
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We already have protection from this type of pricing on the national level in 
the following: the Federal Trade Commission Act, section 5, states, “That unfair 
methods of competition in commerce are hereby declared unlawful.” And more 
precisely the Robinson-Patman Act, section 3 states, “It shall be unlawful for 
any person engaged in commerce * * * to sell, or contract to sell, goods at un- 
reasonably low prices for the purpose of destroying competition or eliminating 
a competitor.” In addition most of the States have passed so-called loss-leader 
or unfair practice acts to prohibit the very pricing practices which the pro- 
ponents of fair trade say they need protection against. 

In addition one will find in studying the testimony presented at previous fair 
trade hearings, and the Federal Trade Commission’s 1945 report on fair trade, 
that when loss-leader bills have been introduced to meet this problem of preda- 
tory pricing, proponents of fair trade shied away, wanting to have no part of 
such loss-leader bills. 

Studies in Canada and studies by the Federal Trade Commission do not sub- 
stantiate the fears of loss-leader selling. These studies have indicated that there 
is very little real loss-leader selling being done. 

2. Fair trade proponents say ‘that those laws are needed to protect small 
business. 

There seems to be little doubt that fair trade laws have helped big business 
get bigger in at least three ways. One—big businesses can develop their own 
private brands and create a market for these and undersell fair traded products. 
Two—they can handle fair traded products and get a wider margin than they 
would normally get on non-fair-traded products, and in this way increase their 
profits and/or reduce prices of non-fair-traded products and put the squeeze on 
small business because of these fair trade laws. Three—big businesses are the 
only ones that can afford national advertising which helps to protect their mar- 
kets from the competition of small business which cannot afford such large 
advertising outlays. 

If fair trade laws are needed to protect small business, then the question might 
well be raised—Are there no small businesses in Washington, D.C., Alaska, 
Missouri, Texas, or Vermont? These areas have never hada fair trade law. In 
the States in which fair trade laws have been invalidated, have small businesses 
disappeared? Prior to the passage of any of the fair trade laws were there no 
small businesses in the United States? Are there no small businesses that sell 
furniture and major appliances, items which the manufacturers have rarely 
fair traded? An o' jective stat‘stical study of these questions might produce 
some very relevant information, information which I feel should be obtained 
before a vote should be cast on this piece of legislation. Congress has never 
seem fit to pass a fair trade law for the District of Columbia. Does small busi- 
ness really need this so-called protection ? 

Are lower costs of production and distribution to be passed on to consumers 
or not? Or is an artificial price protection law to be made available for all 
regardless of costs? One might well ask where our standard of living would be 
today if this ‘type of protection had been in existence during the turn of the 
century ? 

3. Some fair trade proponents say that fair trade laws are needed to prevent 
quality deterioration of their products. 

U» until 1951 on the State level and 1937 on the national level, fair-trade 
laws were not in existence. During the over 150-year period prior to the 
passage of these laws are we to assume that quality deterioration ran rampant? 
Since most goods are not fair traded, or have not been fair traded, are we to 
assume ‘then that quality deterioration is present in most products? Furniture 
and most major appliances have not been fair traded. Is one to assume then 
that there is quality deterioration in these products since they are not fair 
traded? I believe that this argument is just another attempt to strengthen the 
financial position of the manufacturers who are mainly in the national market. 
Do these same manufacturers feel that the products they purchase for their 
own plants are being deteriorated since practically none of these items is fair 
traded’ This I féel ‘s a very weak argument. 

4. Fair trade proponents state that fair trade laws are necessary in order to 
have an orderly market for distributing their products or sales will decline. 
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The facts as presented in Electrical Merchandising would seem to contradict 
this contention. This trade publication predicts the following percentage in- 
creases in 1959 sales over 1958 for these products which have generally been 


fair traded: 





Units 1958 1959 Percent 
increase 
Thousands | Thousands 
ap a RSE ee ee 3, 750 4, 500 20.0 
Irons: 
I crnichonserequishd= depeee wade dqasetqiqnen bie quaperinan wie 1,100 1, 500 36. 4 
Eaten onde cheat aaeanenesnuesnh@ ape EeNeRenneeTogia 3, 975 5, 000 25.8 
a dapebe tab diediadans lesnadcuaidéasebdpsemsancceémenen 475 500 5.3 
Mixers: 
EE 5 tthe S ereseink }=erhceytiadantpeplgagdn cigghpotpelogny eh 1, 995 2, 500 25.3 
TT i. <n teren ett bined detedennnhel ake sunakeenam ane 770 1,000 29.9 


5. Fair trade proponents state that fair trade laws should be permissible 
since there are other forms of price maintenance which are legal. 

There are at least seven different methods by which retail prices may be main- 
tained by the seller through the marketing channel to the ultimate consumer. 
These include such practices as: (1) Consignment selling; (2) selling through 
manufacturer-owned retail stores; (3) granting of franchises; (4) selling direct 
from manufacturer to retailers who will abide by the manufacturer’s suggested 
retail price; (5) selling direct from manufacturer to consumer; (6) having your 
own private brands made up; and (7) the entire public utility field. 

In each of the above cases except No. 7, the seller who establishes the retail 
price assumes additional marketing responsibilities and risks in order to be able 
to maintain his price. In No. 7 the price is determined and enforced by the 
Government. Under this proposed law the sellers would not be assuming any 
additional responsibilities or risks as suggested in the above conditions, but they 
would be getting the legal benefit of price protection. If a seller is really inter- 
ested in maintaining prices, it seems rather logical that he should be willing to 
assume some of the additional risks involved in marketing his products. Since 
there are already many ways to maintain price additional method of maintaining 
price without having him assume additional risks in the marketing channel. 

Since the demise of fair trade in the electrics field the following companies 
have instituted programs in an attempt to stabilize price by assuming some 
additional responsibilities in marketing: 

1. Sunbeam has instituted a consignment program for certain products 
in some areas. 

2. The Toastmaster Division of the McGraw-Edison Co. has instituted a 
direct-shipment-to-retailers program for one toaster on a trial basis. 

8. Schick is now distributing its electric shavers on a direct-to-dealer 
distribution basis. 

4, Dormeyer has adopted an authorized franchised distributor program. 

6. Fair trade proponents state that farmers have price supports and labor has 
the minimum wage, so small business should have fair trade. There is a very 
important difference. The price supports level and the minimum wage level 
have been established by Congress, while the fair trade price is established at the 
discretion of the manufacturer. Do the advocates of fair trade want Congress 
to establish fair trade price? 

7. Fair trade proponents state that bargain prices offered by discounters on 
name brand items are offset by high profit margins on less familiar brands. This 
is reductio ad absurdum. With or without fair trade retailers are going to have 
different profit margins on different products. Where price competition in a 
product is keen the profit margin will be low, and where price competition is 
restricted, e.g. by fair trade, the profit margin will be higher as will be illus- 
trated later with figures published by the National Association of Retail Drug- 
gists. 

After much study and a careful analysis, it seems that not one of these argu- 
ments can be used as a valid defense for the passage of a fair trade law. What 
would appear to be the most valid argument and the most honest argument would 
be that resale price maintenance laws maintain and improve the profit picture 
for the seller by maintaining and increasing retail prices. 
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It might well be that the most important consideration with regard to fair 
trade bills has to do with their impact upon the prices consumers must pay for 
their products. 

In order for a product to be fair traded it has to bear a trademark, brand, or 
name of the producer. This very condition tends to bring this product a stop 
away from the economist’s concept of pure competition because the very trade- 
mark or brand name tends to create differentiation among the products in the 
minds of the consumers. This is best illustrated by Bayer Aspirin. The heavy 
advertising of the trade name has created, in the minds of the buyers, a product 
difference which does not exist. So Bayer Aspirin sells in fair trade areas for 
67 cents a hundred, 5 grains U.S.P., while one can purchase another aspirin, 5 
grains U.S.P. at as low as 9 or 11 cents per 100 in the same fair trade area, 
Yes, there is competition between the Bayer and 9-cent aspirin, but the consumer 
is aware of Bayer. Thus, Bayer has been able to gain a control over price in 
the marketplace which indicates a move away from pure competition. This 
is developed more completely in this additional statement from my doctoral 
dissertation which I would like to submit for the record. 

Facts which have been presented by proponents of fair trade in the past to 
show that fair trade prices increased less than non-fair-trade prices in infla- 
tionary periods is to the economist almost perfect proof that the product was 
not selling in free and open competition. If a product is really selling in free 
and open competition then the seller has to sell close to his cost of production 
including just enough profit to keep him in business. The very fact that some 
fair trade prices did not increase during an inflationary period indicates that 
the price was already at a level higher than would prevail under conditions of 
free and open competition. This, too, is developed more completely in my 
additional statement. 

Are these products really selling in free and open competition? Mr. E. 8S. 
Herman, in his testimony before the House subcommittee which held hearings 
on fair trade legislation during the last session of Congress, had data to show 
that in 20 years in which fair trade contracts have been used, that the 20 
largest producers produced 96 to 100 percent of all that was produced; that the 
8 largest producers produced 81 to 100 percent of all that was produced; and 
that the 4 largest producers produced 65 to 99 percent of all that was produced. 
These figures would seem to indicate that instead of free and open competition 
being the requirement for maintaining prices that the real requirement is to 
have a considerable degree of concentration. 

The antitrust laws prohibit horizontal combinations which will restrain 
competition, but resale price maintenance laws permit a so-called vertical price 
fixing program which has as its ultimate effect horizontal price fixing. This 
point is also developed more fully in my additional statement. 

I have attempted to outline briefly some economic principles which illustrate 
how fair trade creates an upward pressure on price, now I would like to present 
some empirical evidence. These facts and figures have been developed by myself 
and a number of other persons over a period of time, and give a reasonably wide 
and varied picture as to the cost of fair trade prices to the ultimate consumer. 

I feel that I would be correct in saying that no one knows how much fair 
trade costs consumers, but the results shown in the following studies would 
seem to indicate that fair trade does cost ‘the consumer: 

1. Table I, page 10, is a comparison of fair trade prices and the prices which 
I actually paid for 20 items. The total I paid was 30.6 percent below the fair 
trade prices. 

2. Table II, page 10, is a comparison of fair trade prices and lowest discount 
prices for five electrical appliances in a study made by the St. Louis Better 
Business Bureau. The total for the discount prices was 30.8 percent below 
the fair trade prices. 

3. Table III, page 11, is a comparison of former fair trade prices and prices 
in Sears, Roebuck catalog as developed by the Consumers Information Bureau. 
The total price for the 10 items from Sears was 30 percent below the former 
fair trade prices. 

4. In the testimony presented by Alex Akerman, Jr., Executive Secretary, 
National Anti-Price Fixing Association before the Senate Subcommittee of the 
Select Committee on Small Business, June 1958, on discount house operations, 
he presented an affidavit showing fair trade prices and prices charged by 
Eckerd’s of Tampa, Inc., whose total price on 39 items was 31% below the fair 
trade prices. 
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5. The Wall Street Journal, July 11, 1958, quoted a sales manager of one 
large manufacturer, “Take a toaster that lists for $17.95 and has been selling 
for $12.88 since the end of Fair Trade, that price will firm soon at about $13.95.” 
That price would be 22% below the fair trade price. Another executive of a 
Philadelphia department store was quoted in the same Wall Street Journal as 
stating, “Prices have stabilized at about 20% above cost.” This would work 
out to be approximately 30% below the fair trade price. 

6. Masters Mail Order Co. of Washington, D.C., in its 1956 Discount Price 
List had the following discount prices below fair trade: 


Kodak : 20 to 29% below fair trade. 

Revere : 25 to 30% below fair trade. 

Argus : 20 to 25% below fair trade. 

Bell & Howell : 20% below fair trade. 

Ronson : 30% below fair trade. 

Sunbeam : 33 items averaged 26% below fair trade. 
General Electric 25 to 30% below fair trade. 
Toastmaster : 6 items averaged 28% below fair trade. 
Revereware : 54 items averaged 25% below fair trade. 


7. A Department of Justice study in 1954 of the prices of 736 products in 
drugstores in Washington, D.C., and in fair trade areas showed that the Wash- 
ington, D.C., prices were 28% below the fair trade prices. And another depart- 
ment study of 245 items in the appliance fleld showed Washington, D.C., prices 
were 27.7% below the fair trade prices. These figures were presented at the 
hearings in July, 1954, on a fair trade act for Washington, D.C. 

8. A Department of Justice study in 1956 of 132 rapid turnover, fair trade, 
consumer items revealed these facts. First, of the 132 items surveyed, an 
average of 119 were available in each city. Second, of the 119 items available 
some 77 on the average sold below the fair trade prices in each of the eight 
cities. Thus, consumers in the eight-city nonfair trade area purchasing these 
77 items could effect savings of 27% below their fair trade value of $2,033.20. 
And third, even if consumers in the eight-city area purchased all 119 of the items 
available, items which include those selling at fair trade as well as below fair 
trade prices, consumers would, nonetheless still have effected an average saving 
of 19% below the fair trade figure of $2,279.34. 

Apart from these overall figures, the survey revealed a rather wide range 
in price savings below fair trade levels in each of the eight cities. 

9. Table IV, page 12, shows the former fair trade prices and catalog prices 
for Sears Roebuck, Montgomery Ward, and Spiegel. These prices are not 
1-day specials. 

Sears was offering 11 Toastmaster products at 19% below former fair trade 
prices; and one Sunbeam product at 17% below former fair trade prices. 

Wards was offering 15 General Electric products at 23% below former fair 
trade prices; and 9 Sunbeam products at 20% below former fair trade prices. 

Spiegel was offering 7 General Electric products at 20% below former fair 
trade prices; 9 Sunbeam. products at 20% below former fair trade prices; and 
2 Toastmaster products at 17% below former fair trade prices. 

Table V, page 15, shows advertised prices of electrical appliances, not at dis- 
count houses, but at “orthodox” retail stores, These figures reveal that Wood- 
ward and Lothrop, Washington, D.C., was selling 2 Toastmaster products at 
23 percent below former fair trade prices. Gimbel’s, New York, was selling 7 
Toastmaster products at 27 percent below former fair trade prices. Kaufman’s, 
Pittsburgh, was selling 8 Sunbeam products at 26 percent below former fair 
trade prices. 

10. Table VI, page 16, shows the actual items purchased by me in November 
1958, while in Washington, D.C. Twenty-five items were purchased at a total 
price which was 20.4 percent below fair trade prices which were charged 
in Pennsylvania. 

11. In April of this year, while attending a conference in Washington, I 
purchased 28 drugstore items at a total cost of $26.55. The identical group of 
items if purchased in my home town would have cost $36.43, due to fair trade. 
The dollar savings, $9.88; the percentage savings, 27.12 percent. 
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12. The following statistics are taken from an article in the “Information 
Bureau” section of the National Association of Retail Druggists Journal, entitled 
“What Is the Value of Fair Trade to Pharmacy?’ April 10, 1959 issue, pages 
36, 38, 44. 

The results of the survey presented in the NARD Journal reveal that non- 
fair trade items had an average gross profit of 26.29 percent, and fair trade items 
had an average gross profit of 33.66 percent. In other words, an item costing 
66 cents would sell for $1 under fair trade, but an item costing 66 cents and not 
sold under fair trade would sell for only 84 cents. Thus the average fair trade 
price in this study was 19 percent more than the non-fair trade price. 

This study also stated that fair trade items accounted for 32.16 percent of 
total sales. Using these figures developed in the NARD Journal, it is possible 
to project an estimate as to the cost of fair trade to consumers just in one 
field, the drug and proprietary store. 

In the report of the Department of Commerce, Bureau of the Census, United 
States Census of Business, 1954, “Retail Trade,” Volume II, drug and proprie- 
tary stores’ total sales were $5,252, 000,000. If we ean accept the figures pre- 
sented in the Journal as being accurate, then approximately 32.16 percent of 
these sales were in fair trade items, and fair trade items cost 19.36 percent 
more than non-fair trade items, so fair trade pricing cost the consumers $326,- 
990,000 more just in drug and proprietary stores. 

13. In a recent study published in Home Furnishings Daily, April 2, 1959, 
retail prices were published for 9 electrical appliances in 30 retail stores in 8 
cities. This price study revealed the following: 








Foter Average Savings | Percent 
Product | List price retail over list | list above 
price average 
m7 Ty 
General Electric: { i 
ee sheeted ee | $21. 95 $15. 10 $6. 85 45.4 
te AIR MRR AS ae 18. 95 14. 38 4. 63 32. 2 
Rotisserie-oven R20. . 5210 2 socllwstsh wis 21. 89. 95 62. 47 | 27. 48 | 44.0 
Sunbeam: | 
a a ane eee nan a ahd a nig tice lar | 21. 00 14. 61 6. 39 43.7 
Tron 84____- 2. -Waen th ds dekas : oa 17. 95 13. 05 | 4. 90 37.5 
Frypan FP Dhol! clade tueusies 268k 3st | 19. 95 | 15. 88 | 4. 07 25. 6 
Toastmaster: | 
Ns Can once tlh cen nha Shealnabiains cums 19. 95 | 14, 12 4. 83 34,2 
Iron 4B2____- Wil dt doth és: den 8 17. 95 | 12. 66 §, 29 41.8 
Skillet 8A1____- i dha lands in eens Succmueuaearal 19. 95 | 16. 08 3. 89 24.2 
! l 








These list prices are comparable to the former fair trade prices of these 
companies, prices one could expect to be the actual prices if this fair trade bill 
is enacted into law. So on these nine items this bill would have the tendency 
to raise the actual price 24.2 percent to 45.4 percent. 

In these many studies the non-fair trade price was 17 to 31 percent below 
the fair trade price. This is just a study with regard to individual purchases. 
What is the impact of fair trade when projected to the entire economy? Un- 
fortunately we have no complete or exact studies, but the following statistics 
give some idea of the possible range of the cost of fair trade to the consumer. 

1. In the House hearings on the McGuire Act im 1952, the cost of fair trade 
to consumers, which was presented by Dr. Joseph Klamon, was estimated close 
to $2 billion. 

2. Nation’s Business, a public ation of the Chamber of Commerce of the United 
States, in its March 1955 issue stated, “Depending on whose estimate you use, 
somewhere between 4 and 20 percent of all retail sales—which means between 
$7 billion and $34 billion a year—is sold at fair trade prices. The best guess 
is around 7 to 8 percent, which would be some $12 to $14 billion annually.” 
Using these figures, 4 percent to 20 percent, and 1957 total retail sales figure— 
since fair trade was abandoned in 1958 by many—and the previous figures devel- 
oped on the cost of fair trade from the many studies one arrives at the following 
as possible total costs to consumers. 

Estimated cost to the Nation’s consumers due to fair trade: Total retail sales 
for 1957—$200 billion. 
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Minimum projection: 4 percent of sales or $8 billion fair traded: 


Billion 
aR ed ae rn ep eemerenantnarspmcnages $1.4 
a AS SSS SE A ah A a RS ee aera 1.9 
aac hee cutee samriner—m enoseiaren 2 & 
A middle projection: 714 percent of sales or $15 billion fair traded : 
nn es rerengep nnpecnengn sant eevee ang 2.6 
Neen ene ne nn ee ee nnn ee aie erareneynen inmreaymananyosomperge mention 3.6 
nen en alg cscrucerss's wememmerepemee 4.7 
Maximum projection: 20 percent of sales or $40 billion fair traded: 
kL Sn nenescntoaceggienssines pues inincgeneigeinmeacennae 6.8 
EIT ASB LAE SR Lah) AL LR a ES IA =n a 9.6 
Neen nn ec os Sopris wx res eemcren ene soaees poGearmeanee mms 12.4 


These figures would seem to indicate that fair trade has been costing American 
consumers from $1.4 billion to $12.4 billion annually. 

Let me be the first to admit that these figures are nothing but educated esti- 
mates, and until more accurate figures are developed only estimates can be 
used, but in the testimony of the proponents of a Federal fair trade bill the 
impression is certainly given that many, many products need the protection of 
fair trade pricing, and that many retailers need this protection. If these propo- 
nents feel that these estimates are very far out of line then they would seem 
to be defeating their own arguments that fair trade is vital to the survival of 
small business and to the maintenance of quality products. 

In reality these figures may well be too conservative on a projected basis, 
because this bill would make fair trade pricing applicable to all 50 States and 
the District of Columbia. This would encourage many manufacturers who have 
never fair traded their products to do so. 

In a period of potentially dangerous inflation it is extremely questionable 
if a bill should be passed which has all the indications of inflating prices even 
more. If this bill will not have an upward pressure on price then the proponents 
of fair trade are to be congratulated for working so diligently for the passage 
of legislation which will keep the prices of the products they sell down. ‘Testi- 
mony was presented by the N.A.D.R. in the House hearings that an A. C. Nielsen 
& Nielsen Survey proved that the weighted average price of each brand, as 
paid by the collective American consumer, was approximately the same in both 
the fair trade and non-fair trade areas of the country in which the survey 
was conducted. If this survey is a true picture, then it is quite obvious that 
no fair trade law is needed. 

At the present time the difficulties in the enforcement of resale price mainte- 
nance laws, the growth and acceptance of the discount house, and the changing 
retail pattern seem to obviate these resale price maintenance laws. It is as- 
sumed that this country is committed to a system of economic organization 
predominantly of free enterprise. Many of the virtues of free enterprise are 
confined to free and effectively competitive enterprise. 

Evidence seems to indicate that resale price maintenance legislation and 
an effectively competitive system are incompatible. A choice must be made 
between an economy in which government regulation becomes more important 
or an economy which is to be based upon the free enterprise system. The choice 
does not rest upon the acceptance nor rejection of resale price maintenance 
legislation, but the passage of such legislation is indicative of a trend away 
from a freely competitive economic system. 
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TABLE I.—Comparison of fair trade and discount prices * 





Fair trade | Discount Number 











Article price price paid items 
purchased 
Rente antomatie Gide Changer... ~. ccccevecucccnccccnctsscccuccsccce $14. 95 $10. 50 1 
Er RN tery nstseaven ecm everson dn seca sip sad acin iii 13. 50 9. 30 6 
Whirl-Away car and home washer-..............-.......--------..- 6. 95 4. 65 1 
PIANON EAOUIED CROCEEIC SIDER... no. cncetncneewecesnecnncnanstsesess 19. 50 12. 29 1 
Sy Sb SRE EIS NID WOE icc cnn cecneersiucsesucesuceeoaseueseassce 5. 95 3. 95 1 
SE SIOGNGN HENCIOM, CRUE cntecnndccastinesnnccenunustinnLeccnnbesahel 1.50 1.18 2 
ee ae ee ee 17. 95 11.40 1 
Sunbeam automatic frypan and lid. --........._--.---.---------.-... 22. 95 15. 97 1 
Kodak 35 mm. film—20 exposures.................-..---.----------- 13.00 11.04 4 
SE GP IRMOOIEE TEED 6 ienccnntnanincnnnneeuensasutuslounectuek 3. 96 3.16 2 

1 See below for totals: 
Total cost for all items if purchased at fair trade prices_...........-.--.------.-.------------ $120. 21 
Gdn Oe ie Gis Tes BE ENO CHOOCINE BION R no he oon cectnceecncectencnudcesataendes $83. 44 
TOUR SINE GRUIINIE  a. « occnnccqonccccacenakebmnaetbind ddnaciidstiedinbate meek $36. 77 
NO nr OU itl cen Sana leanne 30.6 
TABLE II.—Savings on electrical appliances purchased at discount houses 
Fair trade Lowest dis- | Saving over Percent 
Article prices count price fair trade savings 
prices 

I idl ee me enmeennate $19. 50 | $12. 28 $7. 22 37.0 
I ied 2.5, cs die cshincdsindinm sinned nesiicbes 43. 95 26. 37 17. 58 40.0 
EE Ne hain iebeaweerodanadauemant 17. 95 13. 43 4. 52 25. 2 
SE NII, sons. ciincisachai ins didmiichinedocsuiednianiss nite nice 69. 95 53. 97 15. 98 22.8 
SN COU CNUs nin ce i ceneteuaeusedanndain 14. 95 8.97 5. 98 40.0 
ES eta iticin a kttimnioem ouaieGuenacaeenie 166. 30 | 115.02 61.28 30.8 


TABLE III.—Former fair trade retail prices on Sunbeam appliances compared 
below with Sears, Roebuck mail-order prices 


{It can be safely assumed that Sears, Roebuck is making a reasonable markup on this merchandise] 


| | 
| 














| Former Sears, 
Sunbeam appliances fair trade Roebuck Percent 
prices mail-order savings 
prices 
ith an as numneaneeeasanb ans egeheiaiel $21.00 $14. 00 33 
RS ee ie dear ace a 16.95 11. 85 30 
I ee 17. 95. | 11. 88 | 34 
alae ences eect ens erecta octal 45.95 | 31.75 | 31 
Electric frypan (844-inch automatic) _ .............-....----.-.-.---- | 10. 88 36 
Model RL frypan (1134-inch)- ictisoisheeineiateadiealomi a aianare sent | 12. 75 20 
tlt Se ea ai RES a ashnamcunaa) 19. 75 32 
Model GG Waffle grill odranarerete sie ake | 26. 75 23 
ee, +. ni epesaangehennnans oe 17. 75 | 29 
IR cl conecot boccaccacecseucyconceunteccogs a 18. 90 | 32 
I on a sie oi a ao ale Lacing a teanerne Ketone eae 2! 176. 26 30 





Source: Consumers Information Bureau, Radio City Station, New York, N.Y. 
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TABLE IV 
SEARS, ROEBUCK SPRING AND SUMMER CATALOG, 1959 



































Model Suggested Catalog 
No. list price price 
TOASTMASTER | 
O38. p ns Steam dry iron_-_.........-- I | $16. 95 $14. 75 
eA4.c.... ge ey ee EE 11.95 9. 95 
.pot 3: 2-slice automatic toaster. . _----- a ane aaa osname tntasias | 18. 95 15. 95 
| 2-slice powermatic toaster__....-...--.-.---- slant hiadaiehttees mice | 29. 95 22. 95 
1C5___.__| 3-slice automatic toaster - ciaataaie Rieakety pcbicpebinedadaer tae al 29. 95 23. 95 
BOW... I epeheoani iat 34. 95 28. 95 
10A1_.--- NIE OEE nin bowen coreenrercerherners ORS E SOR ac 34. 95 28. 95 
5D1___...| 10-cup automatic coffee maker. _- a edad aetece aa lee oe a 39. 95 22. 95 
8D1_____-| 11-inch frypan and control, aluminum.___. RkKsb dS oi nReDanTNORsee 22. 45 17. 95 
ih. nn -| 11-inch frypan and control, stainless steel__....-.------- eke ‘ 29. 45 23. 95 
Raion: | PEM OUOO Et ens ow ccce we cece seetweaseee. cadens 4. 00 3.49 
Total, 11 items (19-percent difference) ............-..----------- 263. 50 213. 79 
SUNREAM 
ae | Steam dry iron, 1 item (17-pereent difference)-_----...---------------- : 17.95 14. 95 
MONTGOMERY WARDS’ FALL AND WINTER CATALOG, 1958 
GENERAL ELECTRIC 
9-cup deluxe percolator _ ---.-.---.--- etcusdtcs Wheecbesosscentettetes $29.95 | 23. 88 
ee ee ee ee 19. 95 15. 88 
be ne eR AU ed ellen emda ee aie a armen Ae anne’ sere 22.95 | 18. 44 
Pe ee See cancsenchcn esse oA sangeet ease bdslem ee tenet ereees 18. 95 15. 44 
Toast-R-Oven. PPC Ee ast nkiwescndnee babe pustdavoee RAN Ges 29.95 | 23. 88 
Portable mixer. .......--.-- v5 AE NCS AE REC SEKS oo EU es CMS THaRE cma SEKaes 19. 95 15. 88 
All purpose mixer...--...----- leet ; sy able 29. 95 23. 44 
i En a ued eeaeae jocendeine ; ; coc ceed i + | 11. 88 
S-q@mart saticopem.. ...-.........-..- bitednees cepewnd wen eh sees 18. 15. 44 
11-inch frypan with cover____--.----- seas SS 6 an debit Pee ore eons 18. 95 | 15. 44 
ID GUNS. cannsndumncgtoes 22a : ne ere are 7. 95 6. 44 
Spray steam dry iron.......................-2..-.-.-. ah ss pee 19.95 | 15. 88 
Steam-dry iron _- Sooenaanncepecs dakceny ans ; etehobe ciettes 16. 95 13. 44 
RGN GOON... n6 concedes cnedewe ipl ee Somes 11. 95 9. 44 
a ‘ Rec ee 9. 95 7. 88 
Total, 15 items (23-percent difference) - . .....-.--------..--.+--+-----+----- 301. 2. 232. 68 
SUNREAM 

All automatic toaster. -----.-- ; ine ; , iia iia 29.95 | 23. 88 
SR eet tt Bee see. F.8 eds : ea , 21.00 | 16. 88 
ee SOONG ows ten cnn cqnewnvans«ss ouee ‘ 25. 9F 19. 88 
Mixmaster, chrome, with juicer- -.-.-- : ‘ en i 59, 95 47, 88 
Mixmaster, white, with juicer -------- : sh eee 49.95 | 39, 88 
Frypan, 10%4-ineh___-------- Eeied ' bien ae 19.95 | 15. 88 
Frypan, 11'4-ineh_- - Diméis ‘ tin ala laa hahaa att 23. 9E 18, 88 
SS SS”) ee d 26.95 | 21. 44 
3 eee eee _ sootee — ; ea 16. 95 13. 88 
Total, 9 items (20-percent difference)... -.......-.----.-------------- . 274. 60 218. 48 








SPIEGELS SPRING AND SUMMER CATALOG, 1959 


GENERAL ELECTRIC 
Ee eee 





Peek-A-Brew coffee brewer___________- fee. 2 eae tyweaw 19. 9 
Crome on copper coffee brewer. _____- a ale OR : eee 29. 9% 
i le cated die) ale aE ee os : ae 19. 95 
Toaster-R-Oven_........-..------- : Loeeaoees a 31. 95 
PS nnocctcbtecocewecs CE acini : : 19.95 | 
sandal 
Total, 7 items (20-percent difference) _--......-- latent sare miei aiecmaad 149. 65 
SUNBEAM 
oti i eee eebbebeceans cake io : 17. 95 
Magic-action toaster ___-_._-- ; he ; 29. 95 
i 2. .  -  meeaadinlineeeabanneekbants 16. 95 
Electric skillet cover__........-- atabaaileincubate Sa a I 3. 00 
Electric skillet, 10 inch Sadieesatih thick eS lcatieeercauiea : on ; : 19. 95 
Electric skillet cover_....- Se - pe techacncie ics : 3. 50 | 
Electric skillet, 12 inch_--.....-.-- ieiesetineadislieicseionce elena kaon cia ican ale imal r 23. 95 | 
SROOUEED MEMEOS GOVEE. . 2. ccccccnccccccccccccccccees pituauatehensucavspecun wee 4. 50 | 
POROE Witte SOP nic ce ncccccceccncseses ee niga TE SSS: 49. 95 | 
ns Gree ONES GIDINUUNOD) 6 6 occu cccuccctmncncscccccncwcesscess 169. 70 
TOASTMASTER 
a ened dae RUREOaEebbaeeeenKaaee 18. 95 
2-slice automatic toaster. -._. a a ek acer eet 29. 95 
Tatas, SHS CF aeeE GABON)... «oni vncctccnccnnncceccscceccss. 48. 90 


Spene . soeetanienes “gs sas etl teacaret ace ane $17.95 | 
Visualizer iron__.....-.-.--.--- po rte en 9. 95 








$13. 88 
7. 87 
16. 77 
23. 88 
15. 88 
25. 75 
15, 88 
119. 95 
l 
2 


So Sworn Ss 
SHRERSREE 


eo... 


lig | 
ou 
we 








7P 
i 
35 


D5 
v5, 
05 
05 
95 
95 
95 
49 


rrr e Fe 
SRRERSRES 


| 


ry 
38 


lal 


NATIONAL FAIR TRADE LEGISLATION—1959 


465 


TasBLeE V.—Percent difference betaceen manufacturer's suggested list prices, and 


actual prices at non-discount-house stores 


{The date is date the price was advertised] 


| Suggested Actual 








list price price 
Sanaa i tana alana aia " —— ~ snes 
Woodward & pacheen: Wastipaten, D.C., Mar. 6, 1959: 
1B24 Toastmaster - 61 ne es ps axdi-ga pte reeieben oh < Sena $16. 95 $12. 99 
1B24 Toastmaster. - .--- ae ade aan aere aie tae idk siiaa gist ee ale a 18. 95 14.79 
Total, 2 items (23-percent difference). _-.-....--..-.------ hist gap strep 35. 90 | 27. 78 
Gimbels, New York, Dec. 7, 1958: 
Toastmaster: | 
NE as ca ped opine pee eldnnaeed-derr-tbige w= enaces--n---0-] 18. 95 14. 95 
Re ON ae tna nncnekawtaweniirns ae ais cab eens ache da le 29. 95 22. 98 
Maem GGCRE CY GTN ooo is hi kn hee eS Sika sates Seater diuee 16. 95 11: 96 
2D3 grill and waffie iron..-.....-....-....-- vib dS MS Sew oe 34. 95 24. 21 
il-inch fry pan_-__-- oi a aerdds ctedeae ely «genie eee ad a ee 19. 95 14. 32 
8D1-A2 cover. _ aaeenea aaa 4.00 | 2.44 
5D1 10-cup coffeemaker__----------- SALW ot. Lk. aah I 29. 95 21. 98 
Total, 7 items (27-percent difference) - cise odibdaateieiningammaie’ “154. 70 112. 87 
Kaufmans, Pittsburgh, Dec. 19, 1958: 
Sunbeam: | 
Automatic toaster_-_---.-.-~.-- 0¢¢uliseienae sans ea G ad Bergge ein tied 29. 95 21. 70 
Steam and dry iron a alate cape mn eee aeee 17. 95 13. 45 
Immersible griddle (cover and control extra). OL bi sie ed. BL oh des ‘ 17. 95 13. 45 
Coffeemaster - --.-- oe peony besten pidpaways 46} <usyssn<sexpsreea-cie- 4 39. 95 29. 20 
a eo ann pss eaielactisl ened Safelite amt Sasa 21. 00 14.75 
DeLuxe Mixmaster-._.-_--- ae Waninemee eas aoe anes we angen at Be 46. 95 34. 95 
Waffle baker and grill__.--- séhan shh s SPAR) Ssh bcs LO. ddliu isk 35. 95 26. 20 
Automatic heat control__---- Recess one ee naeglendsieeae aan a 7. 95 5. 95 
Total, 8 items (26-percent difference) _ . - - Ate : 217. 65 160. 65 
TABLE VI 
ical apiacicoea cna = eee ~— —— sia a asian 
Article Fair trade or Price Percent 
list price paid savings 
St. Joseph aspirin for children, 50 tablets___- at Rell PETS $0. 39 $0. 33 15.4 
Adbec drops, 50 cubic centimeters 7 : 3. 50 2. 39 31.7 
Palmolive brushless shave cream jar, 8 ounces_ - -- fi . 69 62 10.1 
Richard Hudnut creme rinse, 16 fluid ounces-_ _- Les © special . 98 85 15.3 
Mennen baby magic, 9 fluid ounces____- Kiet a aie 1. 00 . 85 15.0 
Kaopectate, 10 fluid ounces -- 7 aa cio 1.13 . 96 15.0 
Colgate toothpaste, 5 ounces -- sais . 96 47 31.9 
Johnson’s baby shampoo, 7 fluid ounces. | special . 89 ote 13.5 
Aspergum, 36 tablets. _ _--- sae Linas a . 68 . 58 14.7 
sree 7 . 63 35. 7 
IE DN DRI ici ais deade os caenaeanee wegnativambient ; . 98 { * 68 30.6 
0 a deca inten <i a viaiee 2 for . 29 125 13.8 
Dramamine, 12 tablets........----- ‘ moaiglines ‘ | . 98 73 25. 5 
Tampax Super, 40_...- bthadeuxae } 1. 49 1:19 20. 1 
Dr. West’s toothbrush.-.__- Simakde $M . 69 59 14.5 
Westinghouse 12-5b bulbs (list price, , 17 cents each).-----.------_- ~=e| 2. 04 | 1. 62 20. 6 
12 G.E. 5b bulbs... 2. 04 1. 69 17.2 
Kodak processing 35 mm.,, 36 exposures, colored._._- i aed 2. 65 2. 38 10.2 
Envelopes. Paitddumaieikastatses oe iii palais Sedad eg . 39 . 33 15.4 
Revlon lipstic Oa a! odevtentecened iii 1.00 75 25.0 





Note.—Excise and/or sales taxes where applicable not included. See below for totals: 
Price of all items if purchased at Beaver Falls, Pa 


seal Silent ‘ od bake -. $28.78 
Price for all items purchased at Washington, D.C_.__- aid tice 2 -. $22.91 
Cash savings. ouk Vedas jedee $5. 87 
NOE OREN iio dS os ee Rid dd on kk ee ie a en ee 20.4 
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I. CERTAIN ASPECTS OF RESALE PRICE MAINTENANCE AND ECONOMIC THEORY 


A. Free and open competition and monopoly 


“The essence of resale price maintenance is control of price competition.” * 
This was just one of the 25 points drawn up by the Federal Trade Commission 
in its conclusions after a 5-year study (1939-45) of resale price maintenance had 
been completed. 

The McGuire Act permits resale price maintenance if the commodity “* * * 
is in free and open competition with commodities of the same general class 
produced or distributed by others * * *.” Is there then a point of departure 
from competition by the legal mechanism of resale price maintenance? 

Price maintenance is only permitted for the resale of a commodity which 
bears a trademark, brand, or name of the producer or distributor of such 
commodity. Those goods which are fair-traded have moved one step away from 
a purely competitive market condition in which a homogeneous product is a 
prerequisite. The effect of this deviation from a purely competitive market is 
illustrated in Figures 1 and 2 on the following page. 

Figures 1 and 2 show the demand curves facing the individual under condi- 
tions of pure competition (Fig. 1) and monopolistic competition (Fig. 2). The 
slope of the demand curve facing the brand-name producer gives him a degree 
of control over price competition which is not available to the producer in 
Figure 1. The market condition which has made this degree of control possible 
is the same market condition which legally is necessary in order to have resale 
price maintenance, and that is that the commodity must be identifiable to that 
particular company. It is essential to keep in mind that fair trade is not the 
cause of this degree of control over price competition and that this degree of 
control can be present without resale price maintenance, but it is impossible to 
fair trade a product without having this degree of control over price competi- 
tion present. 

Therefore fair trade incorporates within its scope a degree of control over 
price competition. 


Figure l 


| 
ee. es sscenil Mine io7natl 50 Deen 
Quantity 
The demand curve facing an individual or firm in a 
purely competitive market. 


“Report of the Federal Trade Commission on Resale Price Maintenance,” Washington, 
U.S. Government Printing Office (1945), p. LXI. 
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Figure 2 


9 $—_____________——~ x 


Quantity 


The demand curve facing an individual or firm selling 
a trade-marked or brand-name product. (The slope of the curve 
DD' will be dependent upon the degree of monopoly and elasticity.) 


The free and open competition necessary in order to permit resale price 
maintenance raises many questions as to when competition is free and open. 
If there are eight national brands of light meters, does that represent free and 
open competition? If one lives in a community in which only one store handles 
only one brand of light meters, is that free and open competition? If persuasive 
advertising sways a buyer, even though quality difference is absent, is that free 
and open competition? 

Resale price maintenance is practiced chiefly on high-profit items and not on 
the competitive staples. National advertising has created a large and repeated 
demand for these items on the part of a large number of consumers. This 
creation of product differentiation, real or imaginary, creates a more inelastic 
demand for the producer’s item, making higher prices possible. 

One writer has even gone so far as to state that resale price maintenance 
tends to work only when fairly strong monopoly elements exist at retail and/or 
manufacturing levels. “This is so whether a particular use of resale price 
maintenance has come about through coercion by dealers, as a result of bar- 
gaining between organized dealers and organized manufacturers, or as a means 
of assuring performance of essential services.” * 

The Federal Trade Commission raises the question as to how far the distinc- 
tive characteristics may be developed and still leave the commodity in free and 
open competition required by law. 

The extremes in the conflict over resale price maintenance as conducive to 
competition or monopoly are pinpointed in the National Industrial Conference 
Board’s publication, “The ‘Fair Trade’ Question” : * 

The pros and cons of fair trade: 

Pro: 6. Fair trade imposes a strong curb on monopoly.—Advocates of fair 
trade also contend that price maintenance is a powerful deterrent to monopoly 
because (1) it stops local price cutting, and (2), it equalizes competitive strength. 
In respect to the first, a statement of former Justice Brandeis is frequently 
quoted. “Americans should be under no illusions as to the value or effect of 
price cutting,” Brandeis said. “It has been the most potent weapon of monopoly— 
a means of killing the small rival to which the great trusts have resorted most 





? Bowman, Ward S., Jr., ‘“‘The Prerequisites and Effects of Resale Price Maintenance,” 
University of Chicago Law Review, summer, 1955, pp. 825-827. 

*“The ‘Fair Trade’ Question,” glossary of terms, studies in business economics, No. 48, 
National Industrial Conference Board (1955), pp. 94, 97-98. 








468 NATIONAL FAIR TRADE LEGISLATION—1959 


” 


frequently. It is so simple, so effective.” By preventing this price cutting, fair 
trade helps to check the growth of monopoly. 

Fair trade is necessary to equalize the competitive strength of the independent 
retailer with that of the mass distributor. The latter can establish branches, 
sell through agents, develop his own private brands and in other ways control 
prices. The small retailer can be placed on a par with these giants only through 
fair trade. 

Con: 3. Fair trade is essentially monopolistic in character.—Opponents of 
fair trade object to price maintenance because they believe it to be a significant 
departure from our policy of free competition. They point to the fact that price 
competition among retailers is virtually suspended. They also believe that fair 
trade indirectly creates conditions favorable to monopoly. Typical of this view 
is the statement of the Federal Trade Commission in its 1947 report on resale 
price maintenance. In this report the Commission asserts that “the essence of 
resale price maintenance is control of price competition,” and concludes: 

“Both the results of the Commission’s present special study of the operation 
of legalized resale price maintenance and information developed over a period 
of many years in connection with complaints strongly confirm these earlier con- 
clusions and point to the further conclusion that in the absence of effective 
Government supervision in the public interest, resale price maintenance, legalized 
to correct abuses of extreme price competition, is subject to use as a means of 
effecting enhancement of prices by secret agreements and restraint of compe- 
tition by coercive action on the part of interested cooperating trade groups of 
manufacturers, wholesalers, and retailers in such ways and to such an extent 
as to make it economically unsound and undesirable in a competitive economy. 

“The Temporary National Economic Committee and the Antitrust Division 
of the Department of Justice have come to substantially the same conclusion. 

“The so-called guarantees in the law, that articles whose prices are main- 
tained must be in ‘free and open competition’ and that there can be no colln- 
sion between manufacturers or dealers, are considered to be meaningless as 
legal tests and utterly incapable of effective enforcement.” 


B. Resale price maintenance and mutual dependence recognized 


Those items which have been fair traded have tended to be items in which 
product differentiation, primarily represented by advertising of brand name, 
is the predominate sales technique. 

The effect then, as previously illustrated in Figures 1 and 2, page 2, is to lessen 
the elasticity of the demand curve facing the individual producer. The effect 
of this change can be illustrated as follows to show pricing conditions in an 
imperfectly competitive market in which follow-the-leader pricing or mutual 
dependence are recognized.‘ Mutual dependence recognition is more a part of 
pricing when there are only a few involved. Thus some fair trade associations 
such as the National Association of Retail Druggists have worked to persuade 
a few manufacturers to fair trade, since recognition of mutual dependence at 
the retail level would be impossible for practical purposes. Follow-the-leader 
pricing is far more practical when one leading manufacturer fixes a fair trade 
price. In either example the pricing will follow a similar path. 

Let us assume that there are six firms in an industry, each firm producing 
a brand-name product, which is differentiated only by this brand name from 
the competitor’s products. Let us also assume that their production costs are 
similar enough so that the cost aspect may be omitted from this illustration. 








*See Chamberlin, Edward H., “The Theory of Monopolistic Competition,’ 
Harvard University Press (1946), pp. 46-51. 
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Figure 3 
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In Figure 3 the demand curve DD’ represents the demand facing the in- 
dustry. In a purely competitive market the price would tend toward the level 
of the cost or in this illustration, line OX or point O. But since the firms, due 
to product differentiation (a legal requirement for fair trade pricing), are no 
longer in a purely competitive market, each firm has a degree of control over 
price competition. Therefore in this illustration it is to the advantage of each 
firm to work for a price of OS. At this point, if the business is divided equally, 
each of the six firms will get the largest share of profits possible. If the price 
leader, or anyone of the firms fair trades its product at the price OS, the others 
recognizing their mutual dependence, also will set their prices at OS. There is 
no downward pressure on price because each tirm recognizes that if it lowers 
its price to say OT in hopes of increasing sales, that the other firms will do like- 
wise, and thus the position of each firm will be less profitable at this lower price. 
Therefore under resale price maintenance with firms recognizing mutual de- 
pendence, the price is established at the most favorable point for the firms which 
are at present in the industry. 











470 NATIONAL FAIR TRADE LEGISLATION 





1959 


Again one must be cognizant of the fact that this price condition is not ex- 
clusive to firms fair-trading their products, but also to firms that have been able 
to build up some degree of product differentiation in the minds of the buyers. 
But the question may be asked, “Is this free and open competition ?” 

This can be illustrated in the following retail prices listed for handheld food 
mixers in Consumer Reports 1956 Buying Guide. Thirteen of these mixers and 
their prices are listed below : 


General Electric, Sunbeam, and Westinghouse: 3 @ $19.95 

Dormeyer, Hamilton-Beach, Knapp-Manarch, Oster 420, Universal, Waring and 
West Bend : 7@ $19.50 

Montgomery-Ward : 1@ $18.95 

Oster Osterett 400: 1 @ $16.50 

Montgomery-Ward: 1 @ $15.95 


The highest priced 10 were, at the time of publication of this Guide, fair-traded, 
Ward’s were not, and the Osterett 400 is just a small version of the Oster 420, 

Again one sees a deviation from pure competition due to product differentiation 
by brand name, adding to the control over price competition by the producers 
of fair-traded products. 

If the producers of these hand-held food mixers all produced these mixers with 
only the qualities of the mixer marked on the container, there would tend to be 
only one type of mixer in the market and each manufacturer soon wouid realize 
that if he increased his output by a small percent it would have little effect on 
the mixer market price, so he would expand production. If they all had the 
same idea they all would expand production to get the most efficient volume. 

Then the rule of competition would take over if too many mixers were manu- 
factured, and the less efficient would have to go out of business. At some low 
profit level there would be enough firms that could, at their most efficient scale 
of operation, supply the market. 

In other words, the 10 major companies producing these mixers at fair trade 
prices of $19.95, have moved out of the price competition field for pratcical 
purposes. Instead of selling on a price competition basis, which lowers price, 
they are selling on a product differentiation basis which can only add to costs. 

This aspect of mutual dependence recognized and fair trade pricing is well 
illustrated by the current action of some major oil companies.° 

On April 30, 1956, the Esso Standard Oil Co. instructed more than 2,000 New 
Jersey retail dealers to charge a minimum of 25.9 cents a gallon for regular 
gasoline and 28.9 cents for premium grade fuel. This action came following the 
signing of a series of fair trade agreements with service station operators on 
April 26. In addition Esso raised its tank wagon, or wholesale, price of regular 
gasoline 1.4 cents a gallon, exclusive of State and Federal taxes. 

This move by Esso caught its major competitors in New Jersey by surprise. 
A spokesman for one of them expressed shock at the action. All agreed that 
they were not contemplating similar action, at least at the present. 

However, the “present” lasted for a very short time. On May 1, Gulf Oil Co. 
raised its wholesale price 1.4 cents per gallon, and on May 2, Cities Service Oil 
Co. raised its wholesale price 1.4 cents per gallon. The following week Socony 
Mobil Oil Co., Cities Service Oil Co., and California Oil Co. established minimum 
retail prices for their dealers." 

Shell Oil Company stated that it was not going along with this move. A 
spokesman for Shell stated, ‘It has been our experience that fair-trading our 
products has * * * placed our dealers at the mercy of price raids by their 
competitors.” ® 

Stanley N. Barnes has said with regard to fair trade, “Without competitive 
pricing, the form of competition may remain, but the substance is lost. That 
is why price-fixing has long since been unlawful per se.” ® 

Thus product differentiation, fortified with resale price maintenance, moves 
the firms within an industry at least two steps away from pure competition and 
two steps closer to monopoly. 


5 o_o Food Mixer,’’ Consumer Reports 1956 buying guide issue, vol. 20, No. 12, 
pp. Lid. 

6 “Jersey Esso Sets Fixed ‘Gas’ Prices,”” New York Times, May 1, 1956. 
mae Gasoline Dealers May End Their 5-Year War,” Business Week, May 19, 

56, p. 61. 

8 Ibid. 

® Statement of Stanley N. Barnes, Department of Justice, before the Senate District of 
a Committee on S. 3297, “Fair Trade Act of the District of Coluumbia,” July 15, 
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C. Resale price maintenance and horizontal versus vertical price firing 


The Federal Trade Commission and the Justice Department consistently have 
attacked horizontal price agreements, while vertical price agreements have been 
sanctioned. 

Horizontal price fixing is illegal today, but as stated by William P. Rogers 
in a statement to Senator Case with regard to the bill, 8S. 3297 which would 
legalize resale price maintenance in the District of Columbia, it was stated: 

“The ostensible prohibition in section 7 of the bill against horizontal agree- 
ments between competitors would be largely ineffective, for the effect of hori- 
zontal agreements would be in fact achieved by the very procedure set into 
operation by the bill. Two dealers, who cannot legally enter into an agreement 
with each other to fix prices, can accomplish the same result by signing resale 
price maintenance contracts with a manufacturer or distributor. While the 
agreements contemplated are vertical in form, it would be naive to assume that 
they would not be effective with reference to persons in competition with each 
other.” 

It should be noted that Section 5(5) in the MeGuire Act expressly continues 
the prohibition of the Sherman Act against horizontal price fixing by those in 
competition with each other at the same functional level. And yet State fair 
trade laws, under the protection of the McGuire Act, compel retailers to follow 
a parallel price policy, demanding private conduct which the Sherman Act 
forbids. When the retailers are forced to abandon price competition, particularly 
through the provision of the non-signer clause, they are driven into a compact 
in violation of the proviso which forbids horizontal price fixing. 

In small cities and towns there may be 10 or 12 retailers selling Sunbeam 
products. They are prohibited by law from collusive action to set prices for 
these products, but Sunbeam already has fixed the retail prices at the same 
level for them all. If one of these retailers would decide to be competitive in 
price and lower his prices on Sunbeam products, then any of the other retailers 
could inform Sunbeam and the company would use the law to enforce its fair 
trade price. The end result is that Sunbeam products are sold at the same price 
in all outlets at the same functional level. 

The non-signer clause builds in the very thing that is condemned in the 
Section 5(5) proviso on the McGuire Act, in that it effectuates horizontal agree- 
ments between all retailers of a certain company’s products, such as Sunbeam. 

The Assistant General Counsel of the Federal Trade Commission stated: ™ 

“The rigidity and uniformity of the price would be exactly that of the most 
rigid horizontal price-fixing conspiracy; the level of the price would be likely 
to be at least as high as in a horizontal conspiracy; and the public control 
over the reasonableness of the arrangement would be as nonexistent as in the 
case of a horizontal conspiracy. Thenceforward any group of distributors de- 
siring to fix prices horizontally would be foolish to take the direct road to that 
end. Instead some one. of their number should make a vertical contract with 
a supplier and then place the other members of the group on notice of the 
existence of the contract. Through this means the group could not only negate the 
objections of the Government but could actually use the courts as devices to 
enforce the arrangement.” 

The following rebuttal to the statements that resale price maintenance provides 
a legal type of horizontal price fixing, was made by the National Association of 
Retail Druggists in the House Hearings: 

“Horizontal price fixing by agreements between competitors at the producing 
level is prohibited because it stifles and restricts free and open competition 
and invariably results in the creation and growth of monopolies. However, 
vertical price fixing at the retail level, that is from manufacturers to consumers 
by providing for a minimum and resale price on a single manufacturer’s prod- 
ucts, prevents the juggling of resale prices which stifles and restricts free and 
open competition by eliminating competitors in the field.” ” 


% Letter to Hon. Francis Case. chairman, Committee on the District of Columbia, U.S. 
Senate, from William P. Rogers, Deputy Attorney General, dated June 8. 1954. 

“Minimum Resale Prices,” hearings before a subcommittee of the Committee on Inter- 
state and Foreign Commerce, House of Representatives, 82d Cong., 2d sess., on H.R. 5767, 
Wachineton, U.S. Government Printing Office (1952), p. 309. 

2 Ibid., p. 334. 
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The economist for the National Grange, an organization which has opposed 
resale price maintenance, went so far in the Senate hearings on the McGuire 
bill as to state: 

“I really believe it would be better to legalize direct horizontal price fixing 
among druggists, for example, than to legalize manufacturers to accomplish 
the same thing for the druggist by vertical price fixing. The reason is that 
the people would understand the situation clearly, and the price-fixing process 
would be more clearly before the public eye.” » 

As the law stands today, horizontal price fixing is still illegal, but horizontal 
price. fixing through a vertical process of resale price maintenance is legal. 


D. Resale price maintenance and rigid and flexible prices 


In analyzing the economic implications of resale price maintenance, the aspects 
of price rigidity versus price flexibility are basic. 

Price inflexibility is not a new phenomenon; price inflexibility has always 
been present in the economic system. A complete system of flexible prices never 
has prevailed. Despite these degrees of rigidity in prices much progress has 
been made in the prodtction and distribution of goods as well as in human 
well-being. Whether the progress would have been greater in the absence of 
price inflexibilities, is difficult to determine, but it is an historical fact that large 
advances did take place.“ 

There is no question that resale price maintenance contracts have made prices 
of those fair-traded commodities less flexible. One very real reason for inflexi- 
bility is the approximate cost of $5,500 just to send out a notice on a fair trade 
price change. 

There have been some rather elaborate price studies made to show that the 
average prices of nonfair-traded commodities have increased more rapidly than 
the average prices of fair-traded commodities.” 

Price rigidity up as well as down is a good indication to many economists of 
monopoly elements. This price rigidity is an indication of control over price., 
In an inflationary period this slower upward movement of fair-traded com- 
modities is probably beneficial, but as yet there is no study to indicate what 
would happen to fair trade prices in a period of deflation. One rather accurately 
can predict that the commodities under fair trade pricing would have a more 
gradual drop in price than those nonfair-traded items. There are no empirical 
data to substantiate this assumption, but a study made during the years 1929- 
1933, showed that administered prices did not drop nearly as rapidly as market 
prices.” 

One might well ask the question, “Is fair trade pricing playing its proper 
role in our economy when fair trade prices do not increase as rapidly as the 
Consumers’ Price Index?” In an approach toward a purely competitive market, 
price is close to the cost of production and should fluctuate with the cost. If, 
as fair trade proponents state, fair trade prices on drugstore products went up 
only 16.4 percent from 1939 to 1952, while the Consumers’ Price Index rose 
90.2 percent, and hourly wage costs rose 162 percent in manufacturing in- 
dustries,” it raises a question as to how this absorption of increased costs could 
have been possible unless the fair trade prices in 1939 were exceptionally high. 

We have the data of the Bureau of Education on Fair Trade above, which 
purports to show that fair trade is a protection against inflation, while at the 
same time we have the action of the Canadian Parliament, which on December 
29, 1951, passed a law making resale price maintenance agreements illegal, 
and this bill was proposed as an anti-inflationary measure. 

It would be a detrimental thing to our economy if price adjustments could 
not be made constantly... A premium would be put on rigid, high-cost and in- 
efficient manufacturing and marketing. Rigid prices contribute to the instability 
of production and the reduction of sales, especially in times of falling prices. 
Studies have shown that where rigid prices prevailed production cuts were made 
in an attempt to maintain price, and where flexible prices prevailed price cuts 


18 “Resale Price Fixing.” hearings before the Committee on Interstate and Foreign Com- 
merece, U.S. Senate. 82d Cong., 2d sess.. on H.R. 5767, Washington, U.S. Government 
Printing Office (1952), p. 570. 

“4 yg Jules, “Price Practices and Price Policies,” New York, Ronald Press (1953), 
pp. 51-52. 

* “The ‘Fair Trade’ Question,” op. cit., p. 39. 

6 “Resale Price Fixing,” op. cit., pp. 75—79. 
= Means, Gardiner C., Industrial Prices and Their Relative Inflexibility.” S. Doe. 13, 
‘4th Cong., 1st sess., Washington, U.S. Government Printing Office (1935), pp. 8-9. 

* “Resale Price Fixing,” op. cit., pp. 78 and 572. 
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made enough of an impact on sales to keep production cuts to a lower percent 
than in the case where rigid prices prevailed.” 

If we agree to the assumption that the role of price in our economy is to 
allocate the factors of production and thus regulate free enterprise, certainly 
reference is then made to an economy in which price flexibility plays a vital 
part. Price flexibility, achieved by the interaction of supply and demand 
factors in a free market, is a fundamental feature of a free competitive en- 
terprise system. 

E. Resale price maintenance and the allocation of the factors of production 

In any economic system one of the basic aspects is the proper role of the price 
system in the allocation of the factors of production. 

Some effects of resale price maintenance on the allocation of these factors are 
depicted geometrically in figure 4 in which is represented a retail firm under 
conditions of pure competition, selling one product only.” The average cost 
curve is shown as AC, the equilibrium price is OT, the marginal cost curve is 
MC, and the demand curve is DD. The firm sells OA units. 

Figure ¢ 
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oan is felt that the analysis is simplified by these two assumptions without losing its 
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Then a decision is made by the manufacturer to place a trademark on his 
product and fair trade the commodity at price OS. The firm would then hope 
for sales of OB, where the marginal cost and marginal revenue curves intersect, 
but to get these additional sales the firm would have to take away a share of the 
market from another firm. In all probability its sales would decrease to about 
OE. This is due to the elastic nature of the demand for the entire output of 
the industry as represented in figure 5. At this prosition though, the firm would 
be happy due to the abnormal profits. Abnormal profits in a free enterprise 
economy have the effect of attracting new firms into this same market, thus 
reducing the established firms’ share of the market. In this illustration then 
sales will continue to drop back to OC. When all firms in the industry reach 
this position, the industry is again in a sort of equilibrium, but each firm is 
operating in a high-cost, low-output position. In the establishment of a rigid 
price, with the legal protection offered by the fair trade laws, the economy has 
reached a point where it has a misallocation of the factors of production brought 
about through resale price maintenance. 

There are more firms in the industry than are needed for efficient operation, 
and factors of production have been drawn from those areas in which price 
has been permitted to fluctuate under competitive conditions, into an industry 
of high cost and low output. According to this analysis many factors of produc- 
tion used in the distribution of fair trade goods are therefore underutilized. 

The economic effects of resale price maintenance are virtually equivalent to 
those of a cartel—a situation in which many firms agree on price but cannot 
readily prevent the entry of new firms which tends to eliminate the abnormal 
profits and bring about the low sales, high average cost position. 

To the role of price as an allocator of the factors of production, fair trade 
pricing has brought a unique situation. Since the profit spread of retailers is 
protected under fair trade, many potential entrants are lured into the area 
of the items covered by fair trade laws, so that excess capacity is encouraged 
without the usual market method to eliminate it. 

As Dean Ewald Grether of the University of California Business School 
remarked, “One might well speak of a Malthusian principle of dealers, for price 
maintenance provides fertile soil for the sprouting of dealers in the absence 
of ‘preventive checks.’ ” ™ 

It is sound economic theory to assume that as profit margins widen, the number 
of retailers in a trade is likely to increase. New firms are usually able to enter 
retailing without difficulty, and they are likely to do so because of the apparent 
profits to be gained from the high retail markups. Then when this increase 
reaches a certain point, an effort is almost certain to be made to arbitrarily 
limit the number of retail outlets. This did happen in the liquor industry in 
California.” 

F. Resale price maintenance and the discount house 

Figure 6 illustrates the demand curve facing producer A who has decided to 
fair trade his goods at price OS. He rigidly enforces his price OS, so he can 
expect to sell quantity OA. 





21 ‘Resale Price Fixing,” op. cit., p. 588. 
2 McWilliams, Carey, “The Fair Trade Wall Crumbles,” the Nation, June 2, 1951. 
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Figure 7 illustrates the same demand curve facing producer B who has de- 
cided to fair trade his goods at price OS, also. He decided not to enforce his fair 
trade contracts rigidly and permits his goods to be moved through discount 
houses at prices of perhaps OT and OU. He therefore is able to increase his 
quantity sold from quantity OA to quantity OC, by fair trading and not enforc- 
ing his fair trade price rigily. The producer in turn will be getting the same 
selling price from all sellers with the exception of lower prices for quantity lots. 
A situation which could be present in figure 6 as well. 

The advantages of fair trade pricing with only a pretense at enforcement are 
apparent in figures 6 and 7. Sales are increased from quantity OA to quantity 
OC, while unit price remains the same for the manufacturer. 

The same illustrations may also be used to point out that a similar situation 
confronts the retailers. Figure 6 represents a retailer who decides to sell at 
only the fair trade price, again excluding cost from the analysis or calling cost 
line OX. Figure 7 represents a retailer, such as a discount house, which has a 
policy to get the fair trade price if possible, but to lower price in order to make 
a sale when necessary, first to price OT and then to price OU. Thus the discount 
retailer can get the advantage of fair trade and also get the advantage of volume 
sales. Many discount houses though, have a consistent policy of selling below 
the fair trade price, and some sell to different customers at different prices below 
the fair trade price. 

One inherent danger in the attitude of a manufacturer to fair trade his products 
and then to enforce the fair trade prices rather loosely is that if the retail trade 
is aware of a complete lack of enforcement in the firm’s fair trade policy, then 
the retailers may use the item as a price-leader themselves or put the item under 
the counter. 

It is quite apparent in the marketplace that many manufacturers, with 
exceptions such as General Electric, Sunbeam, and Towle, are selling their goods 
under a fair trade banner with only a pretense at enforcement sold at varying 
prices in various types of retail outlets. 

Some of the manufacturing firms which have decided to secure the benefits 
of fair trade, and enforce it, have at the same time received the benefits of retail 
competition by selling almost the same product under a different label at a lower 
price, thus getting practically the same benefits as illustrated in figure 7, page 
12. If instead of selling the same product at a fair trade price of OS and at 
discount house prices of OT and OU, the manufacturer sells his branded product 
at the fair trade price of OS, and then sells a similar product under different 
labels at price OT, and OU, the manufacturer can get the benefits of higher per 
unit profit sales at a fair trade price level as well as getting the benefits of 
volume selling at a lower price. Court cases show that both of these methods 
are being used by manufacturers in order to take advantage of fair trade pricing 
and still get the benefits of competitive selling at the retail level. 


II. SOME INFLUENCES OF RESALE PRICE MAINTENANCE UPON CERTAIN ECONOMIC 
INSTITUTIONS 


A. Pricing 

1. The One-Price System.—The one-price system—whereby a seller of goods or 
services offers the same price at the same time to all buyers—came into being 
in the United States after much persistence and persuasion on the part of re- 
tailing pioneers like John Wanamaker and A. T. Stewart. It has been stated 
that “This policy remains today one of the cornerstones of customer goodwill.” ™ 
For many decades this policy has seemed to be one of the immutable laws of 
retailing in the United States. Nowhere had it been more venerated than in 
the quality department store. 

The one-price system never has been quite so universally practiced in this 
country as one might have been led to believe. ‘Deviations from the one-price 
system have been significant enough to be of concern to businessmen all during 
the 20th century * * * Many * * * are rooted in sharply entrenched habits.” ™ 


And the following question was raised almost 20 years ago, “Have we ever had 
as much of a one-price system as is popularly supposed ?” * 





23 Mermey, Maurice, “Fair Trade: Tne Fundamental Issues,” the Antitrust Bulletin, 
May 10, 1955, p. 4. 
‘ 4 >> Stanley C., “ ‘One-Price’ System—Fact or Fiction?” Journal of Marketing, 
all, 1954. 

* Till, Irene, “The Fiction of the Quoted Price,’’ Law and Contemporary Problems, 
June 1937. 
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The closest approach to the absolute in a one-price system is represented in 
the area of fair trade pricing—all retailers, all over the United States selling all 
of a particular product of a manufacturer at the identical price. 

Hollander has stated that deviations from the one-price system seem to take 
three basic forms: (1) sales of homogeneous merchandise made by one seller to 
different consumers at different prices; (2) retail sales by establishments osten- 
sibly or actually closed to some or all consumer buyers; and (3) sales of fair- 
traded merchandise at loss than the legally established minima.” 

The breaking of the one-price system by the discount houses has taken various 
forms with respect to fair-traded items. 

Some discount houses, such as Masters of New York, actually do have a one- 
price system once they have set the discounted price. In fact some discount 
house operators are disturbed because customers come in and are quoted the 
discounted price and persist in bargaining for an additional discount. 

This writer shopped three of the Korvette discount houses, all in the area of 
42d Street and Fifth Avenue, New York, and received a different discounted 
price in each of the three stores on the same article, a fair-traded Hamilton- 
Beach portable mixer. 

At Polk Bros. in Chicago, this writer saw a real deviation from any semblance 
of a one-price system. The price tags at Polk’s show the list price and then state, 
“See our salesman for Polk’s price.” This writer saw and participated in the 
bargaining over prices—the harder one would bargain the lower the price would 
0. 

, In the discount house as well as in those “legitimate” retail outlets which are 
attempting to be competitive, the discounted price is becoming almost the tra- 
ditional price. 

The traditional one-price system and the traditional markup are not sacred, 
and today’s manufacturer, distributor, and retailer are realizing this more and 
more. If the public does not value traditional services of the retailer, then the 
traditional prices become fictitious. 

New pricing concepts are being brought into focus and many discount houses 
are forcing other retail outlets to show that retail margins can be brought down 
and still have the business prove profitable. 

2. Loss-Leader Pricing.—Proponents of fair trade have frequently stated that 
fair trade laws are necessary to prevent loss-leader pricing. Loss-leaders are 
generally considered to be goods sold either below cost or at such a low percent- 
age of markup as would not, if applied to all lines, cover costs of operation. The 
term is often extended to goods that are simply sold at prices below the fair 
trade prices. 

Q. Forrest Walker, economist for Macy’s, stated : 

“The smokescreen behind which the price fixers sell this thing called “fair 
trade” is that so-called “loss-leaders” are destroying the little merchant. Census 
statistics do not support this contention, nor can any support be found in the 
Dun & Bradstreet reports on the causes of business failures in the retail trades. 
The small store is a hardy perennial; and the large stores have no monopoly on 
merchandising acumen.” ” 

When asked if unfair-trade laws (loss-leader legislation) would achieve the 
same results as fair trade, John W. Anderson, president of the American Fair 
Trade Council, stated, “What you call ‘unfair trade laws,’ more frequently: re- 
ferred to as ‘sales-below-cost acts,’ are economically impractical and destrue- 
tive.’* The interest of the fair trader is in fair trade laws and not in loss- 
leader legislation; Protection against loss-leader pricing is not what fair trade 
advocates really want. “This is shown by the fact that they have lobbied 45 
fair-trade bills into law but only 30 against loss-lead selling. There are 15 fair 
trades States that have no laws against loss-lead selling.” * 

The big problem in retailing is traffic, and the purpose of a loss-leader is to 
build traffic. That traffic is built up at the cost of part or all of a markup on 
an item, instead of through a more extensive advertising campaign or some 
other device involving some other type of cost. It is not necessary to overcharge 
on other items to make up for the failure to obtain the full markup on the 
so-called loss-leader. 








2° Hollander, Stanley C,, op. cit. 


— Q. Forrest, “Don’t Fence Us In,” R. H. Macy & Co., Ine., New York, 1952, 
p 


* “Interview on Voluntary Fair Trade,’’ American Fair Trade Council, New York 
(1949), p. 31. 


* “Pros and Cons on ‘Fair Trade,’” St. Louis Star-Times, May 9, 1951. 
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Fair-traded items which are not vigorously policed make available a “natural” 
loss-leader. Where loss-leaders are used as a conspiratorial device by retailers 
to drive competitors out of business, retailers have the Sherman, Clayton, 
Federal Trade Commission, and Robinson-Patman Acts to render protection 
against this type of restraint of trade. 

In addition, 31 States have passed loss-leader legislation. Fourteen of these 
laws have been tested in State courts and have been found constitutional, while 
the courts in three States, Arizona, Maryland, and New Jersey, have found their 
loss-leader laws unconstitutional.” 

Life magazine defended an editorial it ran opposing fair trade by stating: 

“No one condones selling below cost as a means of killing competition (anti- 
trust laws already forbid it, and their effective enforcement is the answer to 
any violations). But any price that needs permanent policing to be maintained 
is probably too high to create the sort of mass-volume, low-unit-cost kind of 
market on which U.S. business, small as well as big, has grown great.” ® 

Stephen Masters defended the discount houses against the charge of doing 
loss-leader selling stating: 

“Masters does not follow a loss-leader policy and does not believe in it. We 
do not sell it if we can’t make a profit. The loss-leader technique is not the 
baby of the discount house. Rather it is accepted policy of many of our 
largest department stores. * * * Loss-leader selling and discount house pricing 
are not the same thing. Loss-leader retailing cannot compete profitably with 
low-cost retailing.” ™ 

E. B. Weiss has observed this with regard to loss-leaders and discount houses: 

“The discount outlet hasn’t indulged to any great extent in loss-leaders, 
Only recently has there been some evidence that some discounters may be 
turning to the loss-leader. Some appliance outlets, for example, are putting 
out Kleenex at 9 cents (cut from 25 cents), ete. These are genuine loss-leaders; 
the object as is generally true with loss-leaders, is to produce more traffic. 
(This is an interesting development because it suggests that low prices on 
appliances, for example, may no longer be sufficient to attract the required 
traffic. ) 

“Its significance to some manufacturers lies in the fact that if the discount 
outlet begins a loss-leader development it will slash prices as prices have never 
been slashed before. Obviously, an outlet with costs of 10 percent or 15 percent 
ean generally outcut a retailer with costs of 30 percent and more. I think that 
the loss-leader promotions by discounters will pick up. This, too, must some 
day enter into the calculations of manufacturers.” * 

The Restrictive Trade Practices Commission of Canada, made a very exhaus- 
tive inquiry into the subject of loss-leader selling in Canada. 

This study was called for in 1951 at the time that the Canadian Parliament 
passed a provision which made it an offense for a manufacturer or supplier: 

1. To recommend or prescribe minimum resale prices for his preducts: 
2. To refuse to sell, to withdraw a franchise or to take any other form of 
action as a means of enforcing minimum resale prices.™ 

Specific conclusions arrived at in this study of loss-leader selling by the Com- 
mission included the following which pertain to this study : 

“11. Conclusions as to loss-leader selling : 

“(7) The information which has been obtained in the inquiry indicates, in 
the Commission’s view, that sales below net purchase cost for the purpose of 
increasing the seller’s general sales volume are made infrequently, and when such 
selling is engaged in it is generally for periods of short duration * * *, 

“(8) * * * The practice of resale price maintenance had been built up on the 
theory that a common minimum retail markup is required for the general sale of 
a branded article. The actual situations which have been examined in this in- 
quiry show that this is not the case. Under the stimulus of competitive selling, 
ways have been found by enterprising dealers to reduce margins below the levels 





previously regarded as traditional. * * * From the information put before the | 


Commission it appears that in some market areas and for some products, particu- 





2 Data obtained by the writer from the files of the National Retail Dry Goods Assocl- 


ation’s New York offices. 
31“Tetters to the Editor,’ Life, July 11, 1954. 


2*“Where Are We Heading in Distribution and Retailing,” speech given by Stephen | 


Masters to the Advertising Federation of America, June 6, 1954, p. 5. 
% Weiss, E. B., “The ‘Off-List’ Revolution,” Advertising Age, May 9, 1955. 
“ “Toss-Leader Selling,” Restrictive Trade Practices Commission, Department of Jus- 


tice, Ottawa (1954), p. 1. 
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larly household electrical appliances, groceries, and cigarettes, there has been a 
lowering of distributive margins over a considerable part of the trade, to the 
consequent advantage of the consumer. In their general aspects, therefore, such 
developments indicate the effective working of the competitive system and not 
an abuse of competitive selling. 

(10) It is the opinion of the Commission that the difficulties which some 
manufacturers’ and dealers’ organizations have found in recent developments in 
the field of distribution are not, in the main, the result of the feature selling of 
specific articles at extremely low prices, which would necessarily be involved if 
loss-leader selling were used as a monopolistic device, but are the result of the 
working out of competitive processes in response to changing conditions. 

“12. Conclusions as to the need of remedial measures: 

“Tt is probably true that the abolition of resale price maintenance has intensi- 
fied the operation of competitive forces, thereby quickening the development of 
these changes. Such changes are to be expected in a dynamic economy, and, 
while they may create difficulties for some dealers in certain segments of trade, 
they are productive of benefits to the public which are perhaps most noticeable in 
the reduction of costs and corresponding reduction in prices. 

“The evidence indicated that at least up to the time of the inquiry, instances 
which could be considered as suggesting the possibility of grave loss-leading had 
been quite exceptional and sporadic in nature, clearly insufficient to warrant new 
legislation for suppression or control. Nor have we found proof that the aboli- 
tion of resale price maintenance has led to practices or conditions such as the 
MacQuarrie Committee had in mind when it spoke of loss-leaders as a monopo- 
listic device detrimental to the public interest.” © 

These are the conclusions of a commission which was given an assignment in 
December, 1951, to find out what the impact would be on loss-leader selling when 
the Canadian Parliament prohibited resale price maintenance. These conclu- 
sions were reached after more than 3 years of study and the publication of two 
lengthy reports. 

Our own Federal Trade Commission, which corresponds to Canada’s Restric- 
tive Trade Practices Commission, came to the following conclusion after an 
exhaustive study of resale price maintenance: 

“2. Leader merchandising, for the control of which resale price maintenance 
was advanced, is a form of price competition that obviously may be used for 
unfair or deceptive trade purposes, particularly when used by large concerns to 
eliminate weaker competitors. As a corrective of objectionable features of 
price competition, however, resale price maintenance makes no distinction be- 
tween price competition that is economically unsound or is unfairly used in trade, 
and price competition that is economically sound and in the public interest be- 
cause it results in adequate service to the public at prices consistent with differ- 
ences in consumer service rendered by dealers using different methods of dis- 
tribution.” * 

If the only justification for resale price maintenance is to prohibit loss-leader 
selling when it is used as a monopolistic device detrimental to the public in- 
terest, then the conclusons of these two respected investigative commissions leave 
no justification for resale price maintenance. 


B. Marketing channels 


The institution of marketing in the economy of the United States has been 
a dynamic institution back to the days of the Yankee peddler. This dynamic 
quality of marketing in the United States is not diminishing, and in recent 
years seemingly is coming to be more revolutionary than evolutionary in its 
dynamic qualities. 

All retailing has never been done by one technique. Mail order, when it 
was the great discounter, never took over all retailing. The chains when they 
cut prices to the bone, never took over all retailing. Millions of our people will 
probably never patronize cut-price outlets. 

The advent of the discount house method of distribution, with its discounting 
of fair trade prices and manufacturers’ suggested list prices, is bringing an 
“agonizing reappraisal” of the entire pattern of distribution. 





*® Thid., pp. 262-266. 


% “Report of the Federal Trade Commission on Resale Price Maintenance,’ Washington, 
U.S. Government Printing Office (1945), p. LIV. 
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On the one side one reads and hears predictions of doom due to the discount 
house growth: 

“The discount house adds a stroke of paralysis to our entire distributing 
system because— 

“it does not pioneer. You know that. 

“it does not introduce new products. You know that. 

“it does nothing creative in product, in merchandising, or in selling. 
You know that. 

“it is not a new and more efficient way of distributing goods. It is now 
in its second generation. 

“it is a carbuncle on the pretty face our great national brands need to 
retain their popularity.” ” 

“The retailers who display and render service are going to disappear, and 
the manufacturers will have to set up costly display rooms of their own in all 
the metropolitan cities of the country.” * 

On the other side the predictions are: 

“The great dynamic force in distribution will not be the established mass 
retailers; it will be modern discount retailing in all of its infinite variety of 
aspects. It will show the greatest growth potential in the years immediately 
ahead. It will represent revolution not evolution.” 

“The discount house as we know it may change or lose its importance or even, 
disappear, but the marketing pattern it represents is probably here to stay. 
The factors on which it is based are fundamental. It has its roots in the spirit 
and conditions of the times.” “” 

In many respects the present state of flux in the marketing channels seems to 
represent a struggle between two systems of retailing; the one based upon the 
reputation of the store, and the other based upon the reputation of the brand. 

“One of the significant postwar developments has been the acceptance of an 
ever increasing number of brands in the lines carried by discount houses. 
The expansion of national advertising has been characterized by more adver- 
tisers to a much greater extent than more advertising by the older markets.” “ 

Stephen Masters stated before the Advertising Federation of America, “I am 
your own creation—the discount house operator of 1955.” ” 

The place of resale price maintenance in this struggle is represented by the 
department stores’ actions of putting under their counters or talking down the 
fair-traded items which do not have strong enforcement programs, while the 
discount house talks down the fair-traded products which have strong fair trade 
enforcement programs protecting their prices. 

Fair trade laws, adequately enforced, make possible a different type of dis- 
tribution which may be less economic. Resale price fixing forces products into 
paths where they normally would not go. Thus, the primary purpose of fair 
trade laws seems to be the protection of our distributing system. 

The realinement of functions among manufacturers, retailers, and consumers 

ean take place logically only when retailers are permitted to offer varying com- 
binations of services at varying prices. The discount house is bringing about this 
realinement by moving great quantities of merchandise, quantities which did not 
seem to be moving in the traditional retail channels. 

The discount house operations have forced many manufacturers, distributors, 
and retailers to reconstruct their margin setup. General Electric is one of the 
major companies to take a rather drastic step in reducing margins all along the 
line. 

One retailer has stated that fixed discounts just do not make sense. 

“T have a $100 item that costs me $60. 

“T have a $500 item that costs me $300. 

“T have a $1,000 item that costs me $600. 

“Now all these items take the same time, generally have about the same liabil- 
ity, yet at one instance I gross $40, and at the other I gross $400.” “ 


* Zients, B. B., president, City Stores Mercantile Co., talk before National Federation 
of Housewares Clubs, Atlantie City, July 14, 1954. 

8% “Adventures in Shopping—Some of the Dallas Discount Houses,” Sales Management, 
Oct. 1, 1954, p. 42. 

39 Weiss, op. cit. 

40 Alexander, Ralph S., and Richard M., “What To Do About the Discount House,” 
Harvard Business Review, vol. 33, No. 1. January—February, 1955, p. 58. 


41“Adventures in Shopping—The Discount House,” Sales Management, Nov. 1, 1954, 


52 
‘42 ‘Where Are We Heading in Distribution and Retailing,” op. cit., “ 
43 Airs Views on Discounting,” Letter to the editor, Retailing Baily, Mar. 8, 1956. 
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There is no question that fair trade has boomed the growth of mail-order 
houses in non-fair-trade areas such as Washington, D.C. This causes a disloca- 
tion of “normal” marketing processes. 

Fair trade selling has taken another turn. Some national chains have now 
joined the fair trade movement, realizing that by tying the arms of all independ- 
ent retailers with fixed prices, the chain could then cut the prices of its own 
standard brands.“ Fair trade legislation has thus induced the big chains to in- 
troduce their own brands rather than sell the price-fixed items exclusively. 

In attacking the discount house, the statement has been made that if there 
were no retail outlets other than the discount houses, the manufacturer would 
be hard put to secure proper distribution for his products. Should not the ques- 
tion then be raised that if there is a real need for one of the marketing func- 
tions will it disappear? 

A recent article in the Iowa Business Digest suggests that a shifting of 
merchandise control away from the retailer underlies the increasing discount- 
ing from suggested lists and fair trade prices. Manufacturers and consumers 
are felt to be playing more prominent roles in the distribution, selling, and serv- 
ice of goods. He sums up likely results of this tendency to discount as: (1) 
shortening channels of distribution, (2) increasing emphasis on preselling at 
the manufacturing level, (3) assumption of more servicing by the manufacturer, 
and (4) overall increases in the sizes of retail businesses to achieve greater 
volume and offset lower profit margins.” 

The changes in the marketing channels in the United States seem to character- 
ize a simple, central conviction shared by consumers and manufacturers and in 
a growing number by retailers that retail margins can be brought down. The 
discount house and the fair trade problem have brought this situation into 
sharper focus. The important fact seems not to be so much the variety of 
deviations in selling at discount but rather in its total persistency. Hollander 
has stated : 

“This indicates that discount selling, in some form or other, is likely to be a 
persistent element in the economy of the future, just as it has been in the past. 
It also indicates that present views of discount house activity as heralding a 
‘marketing revolution’ may overemphasize the significance of certain sales prac- 
tices that represent relatively little change from historical conditions.” * 

Certainly the discount house is not a temporary phenomenon. It has at least 
a 20-year history and seems to be a firmly entrenched marketing institution, a 
marketing institution whose suecess or failure is dependent upon the actions 
of consumers in their decisions to buy or not to buy from this type of retail outlet. 

FE. B. Weiss has stated that in his opinion sales at discount have gone too far 
in some industries, and are supported by too large a segment of the public, to 
make turning back the clock feasible, economical, or sensible. In some of its 
phases, for some categories of merchandising, discounting represent the start 
of the emergence of permanent new forms of distribution. Distribution being a 
dynamic force, it cannot be kept static. He feels that the headache caused by 
the discount operation may be less severe than the headache that would other- 
wise be caused by glutted markets.” 

The Attorney General’s National Committee To Study the Antitrust Laws 
recommended : 

“Congressional repeal, both of the Miller-Tydings amendment to the Sherman 
Act and the McGuire amendment to the Federal Trade Commission Act, thereby 
subjecting resale price maintenance, as other price-fixing practices, to those 
Federal antitrust controls which safeguard the public by keeping the channels 
of distribution free.” * 

Consumers, retailers, and manufacturers should agree that the channels of 
distribution be kept free, but the continual problem and controversy will evolve 
around the degree of freedom and freedom for whom. 


“Resale Price Fixing.” hearings before the Committee on Interstate and Foreign 
Commerce, U.S. Senate, 82d Cong., 2d sess., on H.R. 5767, Washington, U.S. Government 
Printing Office (1952). p. 525. 

*“Tnereased Discounting Laid to Selling Power Dip,” Retailing Daily, June 12, 1956, 
pp. 7 and 82. 

46 Flollander, on. cit. 

Weiss, op. cit., Aug. 30 and Sept. 6, 1954. 

# “Report of the Attorney General’s National Committee To Study the Antitrust Laws,” 
Washington, U.S. Government Printing Office (1955), p. 154. 
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C. Competition 


“Resale price maintenance makes no distinction between price competition 
that is economically unsound or that is unfairly used in trade, and price com- 
petition that is economically sound and in the public interest because it results 
in adequate service to the public at prices consistent with differences in con- 
sumer service rendered by dealers using different methods of distribution.” ” 

The American businessman professes to believe in a free competitive economy. 
Competition has been and is an accepted institution in American economic life. 
But, when a competitor becomes particularly competitive and hurts a com- 
petitor’s business by cutting prices, selling harder, or even rendering more sery- 
ices, then the cry of “unfair competition” is raised. 

The recent upsurge of the discount house has brought out anew the cry of 
“unfair competition.” And yet at the same time the chairman of the board of 
Sears, Roebuck & Co., Theodore Houser stated: “I have no patience with people 
who say that there ough to be some way to stop the discount house. The 
important thing is to bring down the price to the consumer. If the discount 
house can do that, good. It’s Sears’ job to get in there and pitch.” 

With this “unfair competition” of the discount house increasing, there has 
been increasing pressure to expand fair trade. “Let’s not meet competition; 
let’s have someone eliminate it for us.” ™ 

If every store sold the same article at the same price, it would be reasonable 
to assume that the area of competition would be found in the field of sales 
promotion and particularly in the field of advertising. If price competition, in 
a particular article, should be curbed with the feeling that it is not beneficial 
to our economy, then should it not also prove beneficial to curb competition 
in advertising, services rendered, and in other areas? 

When you weaken or destroy free price competition at any level, manufac- 
turing, wholesaling, or retailing, you set up the framework for cartel monopoly, 
and even the possible roots for a totalitarian economy. The alert retailer, dis- 
count house or otherwise, can be competitive and amply rewarded, if he passes 
on to his customers, the substantial savings that are brought about by efficient, 
economical selling costs. 

One famous retailer, Irwin D. Wolf, aptly focused attention on the competi- 
tive system in this fashion: 

“On one hand, we oppose price controls, wage controls, inventory controls, all 
unnecessary controls except in times of emergency. We know that they do not 
work well in the long run; because where there is value there are people who 
will pay for it. We look with something close to horror on the regulations im- 
posed on retailers in certain European countries. Can’t open a shop without 
a permit from the chamber of commerce. Sales events permitted only twice a 
year. Clearance prices to be registered in advance with the local chiefs of 
police, and subject to his approval. 

“Yet, on the other hand, we pretend that we can regulate retail prices of 
branded goods, and then are astonished when discount houses, industrial sales 
agents, club plans, and other descend upon us in much the same manner as the 
biblical plague of locusts. 

“In three points, then, this is my position: 

“1. I believe in fair, free trade and I think most of you do, too. We do 
not have fair, free trade today, however, because many of our prices are 
regulated, either legally or by so-called suggested retails. 

“2. Perhaps manufacturers deserve another chance—certainly at this late 
day it is now their last chance—to enforce their fair trade and suggested 
retails. 

“3. If manufacturers cannot do it now, then retailers must act to put 
competition back on an open, aboveboard basis. We must accept this as 
our right and as the challenge of a free community.” ” 


‘The ‘Fair Trade,’ Question.” glossary of ferne, studies in business economics, No. 
48, National Industrial Conference Board (1955), p.- 

so“For Sears: A New Era and a New Problem,” 3 Week, May 1, 1954, 

1 Phillips, Charles F., “a oa xe, bat = °F.” Irvington- -on- “Hudson, Foundation 
for Economic Education (1955), gS 

52 Address of the late Irwin Wolf before the American National Retail Jewelers 
Association, August 11, 1954. 
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The competition of the discount house is price competition, perhaps more 
severe than those in retailing have encountered in the past decade or two, but it 
is still competition. 

Some predictions have been that the competition of the discounter will become 
less severe as the successful discounter will realize the need to give more and 
more services, and will feel the need, as he grows larger, to promote in order 
to keep up his volume and increase it. That will cost money. His costs of doing 
business must go up. He will need more profit margin to give him a profit, 
and his prices will come closer and closer to the prices of the department stores. 
“One of these days both prices will be ‘in line.’ That will mean the end of the 
distinction between discounter and established retailer. He will just be com- 
petition. Good competition is good for everybody.” 

A real conflict within the confines of the institution of competition is found in 
Lee Loevinger’s book, “The Law of Free Enterprise,” in his definition of competi- 
tion: 

“Competition is, to begin with, the striving of conflict between different in- 
dividuals to gain the same thing or somehow to exceed the other. But the strug- 
gle must be conducted according to some rules, or standards, either imposed or 
agreed upon; otherwise, it is not competition but anarchy and warfare. Yet, 
within the rules, each individual must be perfectly free to act according to his 
own judgment of his own interest, unfettered either by the power of government 
or by the strength of economic superiors.” ™ 

The struggle in the competitive business world seems to center around the 
development of the rules or standards within which competition should be prac- 
ticed. The governments, both State and Federal, establish these rules or stand- 
ards, and any legislative interference with freedom of competition, therefore, 
requires for its justification substantial proof of the serious character of the 
evil it is designed to correct. 


Senator Harrke. Mr. Gregory Prince of the Association of Amer- 
ican Railroads from W ashington, D.C. He has submitted a state- 
ment. 

The next witness is Mr. Jack T. Jennings of the Cooperative League 
of the United States of America from W ashington, D.C. 

Good afternoon, sir. 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASH- 
INGTON OFFICE, COOPERATIVE LEAGUE OF THE UNITED STATES 
OF AMERICA 


Mr. JenNntNGs. Good afternoon. 

Senator Harrkxe. We are very happy to have you with us. 

Put in Mr. Jennings’ full statement at the end of his statement. 

Mr. Jennrnos. Mr. Chairman, my name is Jack Jennings. I am 
Assistant Director of the Washington office of the Cooperative 
League. 

The organization which I represent is by its nature interested in 
the legislation now before you. The Cooperative League of the 
U.S.A. is a national federation of consumer, service, and ‘purchasing 
cooperatives. We include in our membership 13 million families who 
own and operate their own cooperative business enterprises: farm 
supplies, insurance, credit, medical care, electric power, consumer 
goods, housing, and other services. 

The Cooperative League is the second largest economic organiza- 
tion in America measured in terms of family membership. We are 

leased to have this opportunity to present our position on this legis- 

ation to your committee, 


ankoevinger, Lee, “The Law of Free Enterprise,’ New York, Funk & Wagnalls Co. 
D 
% Ibid., p. 22. 
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Fair trade is not fair. The so-called fair trade bill is really not 
a fair trade bill at all. It is actually a price fixing bill designed to 
force on the Nation as a whole the system of “resale price main- 
tenance.” 

The absurdly simple title of fair trade actually covers a price 
hike which could cost American consumers hundreds of millions, if 
not billions, of dollars. 

Under the fair trade bill manufacturers could name a retail price 
for their product, no matter where, when, or how the item was to be 
sold. The price stamped on a carton would have the full weight of 
Federal law. It would be unlawful for any retailer to sell the prod- 
uct at a lower price. Price competition would be destroyed and no 
one knows how much the cost would be to the consumer. 

The various States have had experience with so-called fair trade 
laws for a generation. The experience has been so bad that in the 
past 6 years the courts of 17 States have ruled that price fixing is 
against the public welfare and in violation of State constitutions, 

This has been true in Colorado, Oregon, Florida, Arkansas, Mich- 
igan, South Carolina, Louisiana, Georgia, Indian: a, Kansas, Ken- 
tucky, Nebraska, New Mexico, Ohio, Utah, West Virginia, and Vir- 
ginia. The bill before you would move away from free enterprise 
and States’ rights by authorizing price fixing on a nationwide scale. 

The concept of fair trade is not in the best interests of the small 
manufacturer, the small businessman or the consumer. Further- 
more, it violates the purpose of the antitrust laws which have been 
developed by Congress over many years. 


FAIR TRADE HURTS SMALL MANUFACTURERS 


Large manufacturers can benefit from fair trade because they ship 
their products broadly over the country. They can set the ret ail price 
high enough to provide large margins of profit for retailers, no matter 
how far away from manufacturing plants. 

They can entice consumers to buy these products through substan- 
tial national advertising and other types of sales promotion. Small 
manufacturers, however, find it difficult to compete because they can- 
not afford to send their equipment long distances, nor to pay for the 
extensive advertising which creates sales. Fair trade actu: uly works 
toward the creation of monopoly. 


FAIR TRADE HURTS SMALL BUSINESS 


Proponents of fair trade claim that they want to “protect” small 
business. Actually the effect is the opposite. When all stores are 
required to sell at the same price, the large stores which can provide 
more services to their customers and advertise more, and also can 
afford to sell private brands at lower than fair-trade prices, naturally 
attract more customers than do the small stores. The accepted busi- 
ness practice today is to provide for more sales at lower prices in order 
to make bigger profits. Fair trade violates this principle. It serves 
as an artificial umbrella for the inefficient and forces consumers to 
make “under the counter” deals. 
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FAIR TRADE FORCES CONSUMER PRICES UP 


As we explained, businesses today rely on numerous sales at low 
prices to make the business prosperous. Fair trade forces consumers 
to pay higher prices than competition would provide. 

It serves as a tariff designed to protect the interests of the manu- 
facturer or distributor anxious to maintain artificially high prices. 


FAIR TRADE VIOLATES TRADITION OF FREE ENTERPRISE 


Fair trade would permit unfair and unwarranted pricing practices 
and would seriously cripple provisions of the Sherman Act and the 
Clayton Act, These laws attempt to stimulate fair competitive con- 
ditions in our economy. Fair trade laws stifle such competition, and 
worst of all force the Government to police such detrimental pricing 
practices against the public good. We agree with the editorial of 
the March 24, 1959, W ashington Daily News: 


If the lobbies plugging for this bill suddenly were told by the Government that 
any of their products had to be sold at a specific price, no more and no less, the 
outraged screams would rock the Capitol dome. Price fixing by any other name 
is no less odious. 


FAIR TRADE IS AGAINST AMERICAN TRADITION 


In its extreme form, if every product were fair traded, merchants 
would be as “free” as those in Soviet Russia. The only difference 
rests in who dictates the price. In the long run, fair trade performs 
a disservice even to those who think it is the answer to all problems. 

We thought the Miller-Tydings and McGuire Acts were bad enough. 
They merely permitted the States to pass fair trade acts of their own. 
But this bill goes much further. It would impose a Federal price 
fixing law on all States whether or not they wanted it. 


GOVERNMENT, CONSUMERS, AND LABOR AGAINST FAIR TRADE 


Our position against retail price maintenance is adequately sup- 
ported by the Federal Trade Commission and the Department of 
Justice within whose jurisdiction this bill falls. Also in opposition 
are the Departments of Agriculture and Commerce. Farm, labor, 
consumer and other public interest groups have also voiced their 
opposition. 

Resale price maintenance is a step backward. It is an admission 
by some manufacturers and dealers they don’t want to face up to 
the challenges ahead. It’s an admission on their part that they feel 
our free enterprise system is defective. It’s an effort on the part 
of a few to exploit consumers in the name of protecting their products 
or their trademarks. But what it really boils down to is they want 
to protect only one thing—their profits—at the expense of the 
consumer. 

Thank you very much. 

Senator Harrke. Mr. Jennings, in regard to that last statement, 
is there any serious contention by the small druggists that they 
don’t want to = their profits? I think they admit that, don't 
they? Maybe I am wrong, don’t misunderstand me, I am going to 
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ask one of them when I get one to the place where I can talk to 
him. om, 

Mr. Jennings. Here is the situation. As you know, where there 
is a small store located on a corner or in the block that handled, say 
fair trade items and nonfair trade items, of course, his interest 1s 
to stay in business. But usually he provides certain services that the 
chainstores or the big operators don’t provide. 

Senator Hartke. Frequently credit? 

Mr. Jenninos. Sometimes. For example, I have a small grocer 
on my corner in Chevy Chase. Now I know when I go into his 
store to buy something I am going to pay a higher price for it. But 
I expect to do that, because he is offering me holiday hours not when 
the chains are actually open. Or he will cash my check or perform 
certain other services for me. 

[ expect to keep him in business. I will give enough business to 
him from time to time to see that he stays there for me, you see, 
But if I am interested in buying a large item, I certainly wouldn't 
buy from him. I would go someplace else where I could get a reason- 
able price. 

Senator Harrxe. But that has nothing to do with fair trade. 

Mr. Jenninos. It would if I had to pay him the same price for 
an item that I would in another store. 

Senator Harrxe. But that is only on a specific trademarked item, 
is that right? 

Mr. Jenninos. If it is a large item, of course, I am looking for 
a low price. But if it is something like groceries, or bottle of as- 
pirin, or something like that. Naturally I—— 

Senator Hartke. Let’s take the aspirin. That seems to be the fre- 
quent item here mentioned. If you wanted to buy the aspirin would 
it make any difference to you whether one particular brand was trade- 
marked or not? Would that have any effect on you buying at that 
particular small corner grocery or going down to the big chain 
drugstore ? 

Mr. Jenntnos. In this situation I know that he is not going to have 
a private brand. He is not a big enough operator to have his own 
brand name, you see. Aspirin is aspirin. 

If I am interested in a small bottle, I will likely buy it from him 
and 9 chances out of 10 it will be Bayer. 

Senator Harrxe. You won’t pay any attention to the price. 

Mr. Jenninos. But if I am interested in buying say a thousand 
aspirin tablets, I will go where I can get 1,000 for a dollar, say. 

Senator Harrxe. If Bayer goes ahead and fair-trades their item, 
you will buy the other item which is cheaper, is that right? 

Mr. JENNINGS. Sure. 

Senator Harrxe. So, how does the consumer, that is what I am 
trying to find out, how is the consumer hurt in such a situation ? 

‘Mr. Jennies. Simply because in certain areas, stores under fair 
trade would handle only fair-traded products, which would give the 
consumer no choice in his purchase. The small operator, for example. 

Senator Harrxe. You actually think there would not be a competi- 
tive item on the market, for example, in aspirin ? 

Mr. Jenninos. I am sure there would be in aspirin. There is no 
chance for quality deviation in aspirin. Aspirin has to be pure and 
aspirin is aspirin, regardless of whose trademark is on it. 
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Senator Harrxe. Isn’t that one of the items that the fair-trade 
people, isn’t that just the argument they make, when you get into a 
name brand, you are then talking about the difference in at least in 
the minds of the public, of a quality item 4 

Mr. JENNINGS. Not necessarily. 

Senator Harrkr. Then I lost you or you lost me or something. As 
I understand it, you go to the corner grocery and buy your items and 
expect to pay more, you say / 

Mr. JENNINGS. Surely. 

Senator Harrxe. If you want a larger item or a bigger quantity, 
mu will go down toa larger store / 

Mr. JENNINGS. Right. 

Senator Harrxe. With the idea you are going to get it at a cheaper 
price. 

Mr. Jenninos. Right. The trademark doesn’t mean anything on 
aspirin. If 1 can buy an off brand or a house brand for $1 a thousand, 
which is common, I am not going to pay $2.25 or $2.30 for Bayer 
aspirin in the same quantity. 

Senator Harrke. Not if you go downtown, anyway, are you? 

Mr. JENNINGS. No. 

Senator Harrxe. If it is fair-traded or not ? 

Mr. Jenninas. No. 

Senator Harrke. So where does fair trade come in ? 

Mr. JenninGs. I say in some areas consumers don’t have the op- 
portunity to buy the cheaper brand, the house brand or the off brand 
in certain drugstores. If everything is fair-traded in the industry, 
suppose there were a national law saying that it is “All right, boys, to 
fair trade.” How many of these off brand items do you think you 
would find? I am saying you wouldn’t find very many. 

You might have to walk three blocks in order to find them. My 
corner grocery is not going to handle anything but a fair-traded item. 
Probably, my Rexall Drugstore is not going to handle anything but 
a fair-traded item, do you see, so I might not be able to find the off 
brand at a discount, whereas under the present setup in the condition 
that fair trade is in at the moment, you can almost choose any place 
you want to buy and get a discount. 

Senator Hartke. Thank you. Thank you for your help this after- 
noon and your valuable evidence to the committee. 

Mr. Jenntnes. Thank you, sir. 

Senator Harrxr. Mr. Joseph L. Nellis, National Association of 
Consumer Organizations. 

Good afternoon, sir. 


a 
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STATEMENT OF JOSEPH L. NELLIS, COUNSEL, NATIONAL ASSOCIA- 
TION OF CONSUMER ORGANIZATIONS, WASHINGTON, D.C. 


Mr. Neuss. Mr. Chairman, in the interest of time I would like to 
have the statement filed, if I may, as though read. 

Senator Hartke. We appreciate that, sir. 

Mr. Newuts. I think, Mr, Chairman, in the few minutes I would 


occupy the committee’s time, you would be interested perhaps in the 
business I represent. 
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I represent a trade association of low cost volume department stores 
scattered in some 25 States. We have in our trade association stores 
with consumer seuabiihie of over 3 million, 

I think from my own personal experience with these stores, Mr. 
Chairman, that I can tell you something about how consumers feel 
concerning the operation of fair trade. I want to start in this manner, 
if I may. 

The chairman asked a question of Mr. Lee concerning how the 
druggists have been faring in recent years, particularly with respect to 
their appearance before congressional committees asking for fair 
trade laws. 

On page 42 of the minority report of Mr. Dingell, appended to the 

majority report of the House Interstate and Foreign Commerce Com- 
mittee, which I will pass to the Chair in a minute, paragraph 4 recites 
the following : 

The retail drugstores which according to the NARD are desperately in need 
of the protection of H.R. 1253 have in fact been more prosperous in the recent 
past than they have ever been before even though fair trade has concededly 
been crumbling. Drugstore sales of 1956 were 11.3 percent higher than in 1955. 
In 1957, such sales again increased by about 10.1 percent. 

Now, the rest of this paragraph, I wouldn’t read, because the Chair 
has it before him, I assume. The point is this: I think the Chair has 
stated succinctly the real conflict that exists before Congress today 
with respect to the enactment of this type of legislation. On the one 
hand, you have the insistence of a well- organized group of retailers 
that their salvation lies in fair trade laws passed by Congress. 

On the other hand, you have the rather inarticulate position of the 
consumers of this country who are worried about inflation, and who 
are concerned about their shrinking dollars, who say to you, through 
me, because they have no other spokesman, and I am not. arrogating 
to myself any position that I don’t in small part have, because our 
organizations represent large numbers of consumers, that the funda- 
mental basis upon which these druggists ask for these laws are er- 
roneous. 

No. 1, small business does not need fair trade. Small business needs 
working capital, a small business bank, tax relief. There are many 
areas of legislation that I believe Congress could well work out. for 
the benefit of small business. 

The effect of fair trade for these people who say they need it, liter- 
ally, is to establish first of all, an entirely new concept in our law; 
namely, that price competition can be legislated out. of existence. 

And I say im all earnestness, Mr. Chairman, I think that runs as 
contrary to nature as expecting salmon to swim in the opposite direc- 
tion in the spring. You could not legislate out price competition no 
more than you can legislate out qu: ality competition, because if that 
were the case, I assume » the next step for these people will be to come in 
here and say ‘they want trade labeling of every single one of the mil- 
lion consumer products, millions of consumer products that are pro- 
duced in this country. 

Now, Mr. Chairman, our position here is simply this: We serve 
through our department stores a large group of consumers through- 
out the United States and in Hawaii. These consumers are able to 
purchase in our stores the finest name brand merchandise and because 
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of the fact that we operate efficiently, do not spend huge sums of money 
for the extra bundle of services that you have heard so much about 
this afternoon, we are able to offer our people excellent merchandise 
at low prices. 

In many respects, our operation in our department stores is akin 
to that performed by Mr. Fort, one of the previous witnesses who 
testified here today. Now in effect what this bill would do to us is 
this: 

The moment the manufacturers of these brand names decide to 
establish a fair trade price, we would have to increase the prices of 
many commodities in our stores by 20 to 30 percent even though we 
have no need for those high prices, even though we do not require 
them to operate our businesses profitably, and even though our con- 
sumers do not want to pay these higher prices. 

I say that Congress should seriously consider the plight of the 
small businessman, but asking for fair trade legislation at this time 
is like burning the house down to roast a pig. 

Now, I want to add only one thing to my prepared statement, and 
that is this: Many States have considered the whole subject of fair 
trade. The State of South Carolina, through its supreme court, 
issued a decision in 1957 in which the final analysis of the court was 
this: 

It is difficult to find any justification for this legislation based upon con- 
siderations of the public health, safety, morals, and general welfare. 

Mr. Chairman, I believe that your State supreme court spoke very 
wisely and truly on this subject. There is not a single sound economic 
reason why Congress should be considering Feder ‘al fair trade legis- 
lation which would enable private persons; namely, manufacturers, 
to dictate and administer prices through the channels of distribution 
and would destroy price competition which I believe to be one of the 
cornerstones of our free competitive enterprise in this country. 

If the committee has any questions about our operation or our views 
on this subject, I will be most happy to answer them if I can. 

(The full statement of Mr. Joseph L. Nellis follows :) 


STATEMENT OF JOSEPH L. NELLIS, COUNSEL, NATIONAL ASSOCIATION OF CONSUMER 
ORGANIZATIONS, INC., WASHINGTON, D.C, 


Mr, Chairman and members of the subcommittee, my name is Joseph L. Nellis. 
Iam an attorney with offices at 1411 K Street, NW., Washington, D.C., and am 
counsel to a trade association of low-cost, closed-door department stores known 
as the National Association of Consumer Organizations, Inc. We have some 
31 members who operate large retail stores in 25 States. Our type of retailing, 
which is relatively new, is expanding so rapidly that we believe the next few 
years will see NACO member stores operating in virtually every State in the 
Union. NACO has consistently opposed price-fixing in whatever sugar-coated 
form it may appear and, accordingly, we oppose 8S. 1083. 

To appreciate the reasons why we oppose S. 1083, it is necessary for me to 
describe briefly the functions our department stores perform and how these stores 
Serve our member-consumers. Our stores are, genuerally speaking, very large 
physical plants with ample parking facilities available. We cater only to 
specific groups of consumers who are eligible to purchase registrations at a 
nominal fee. Among the specific groups of consumers we serve are Federal, 
State, county, city, and military employees, school teachers, union members 
in some cases, and other such categories of consumers. 

These eligible consumers purchase a membership card entitling them to make 
purchases in the store. Our general price policy on thousands of items is to 
offer fine, first-rate merchandise to our members at the lowest possible everyday 
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price. In addition to the integrity of our prices in the particular trading area 
in which our stores are located, conveniences furnished for family shopping, and 
our ability to save money for our member-consumers, we offer them a variety 
of benefits including scholarship programs for their children, adult education, 
and recreation programs and the like. The success of these ventures is attested 
by the fact that in all of the combined NACO stores, we have approximately 
8% million regular consumers and I believe it fair to say that they are pleased 
with the services we render to them. 

As I pointed out earlier, our price policy is based upon savings in sales costs 
and low-cost volume turnover. We are not what is commonly referred to as 
“discount” operators. Discounters normally “cut” a manufacturer’s suggested 
retail price, which may or may not be fictitious. Our stores operate on a policy 
of low margin added to a low cost yielding an everyday low price. Thus, com- 
parative prices used in our stores, that is, regular retail prices compared to 
NACO store prices, must stand the test of actual use as proven by actual com- 
parative shopping, otherswise NACO stores do not employ comparative prices at 
all. For the record, I should like to submit at this point the NACO code of 
ethics adopted as regulations governing NACO member stores : 


CODE OF FAIR PRACTICES OF THE NATIONAL ASSOCIATION OF CONSUMER ORGANIZATIONS 


In accordance with the unanimous decision of the NACO board of directors, 
each member of the National Association of Consumer Organizations agrees to 
abide by this code of fair practices and shall: 

1. Clearly define the qualifications for membership in its organization and 
limit purchasers to those legitimately eligible in accordance with such 
definition. 

2. Cooperate in advancing the welfare of its members through tangible 
programs designed to achieve such results. 

3. Truthfully represent and advertise in a forthright manner merchandise 
and services offered. 

4, Truthfully and forthrightly represent the nature and character of its 
organization. 

5. Willingly and promptly fulfill all its guarantees. 

6. Offer for sale only first quality products and refrain from offering lesser 
quality merchandise unless said merchandise is honestly, prominently, and 
plainly represented as such. 

7. Adhere without qualification to the Federal Trade Commission guides 
against deceptive pricing and other governmental standards for product 
labeling. 

8. Sell merchandise and offer services at prices as low as possible consist- 
ent with sound business practices of NACO organizations generally so as to 
reduce the cost of living for the consumer-members of each organization. 

9. As to NACO members which do not directly issue memberships to their 
consumers, all references herein to “members” shall be deemed to apply and 
refer to eligible consumers. 

From the above, it is easily understood why NACO opposes the efforts of cer- 
tain special interests to boost the cost of living by a Department of Justice esti- 
mate of $1 billion. We oppose Federal price fixing, in the guise of so-called fair 
trade bills, because this type of enforced resale price maintenance would require 
NACO stores to raise prices of many commodities in our stores by 20 percent to 
30 percent, increases which we say are totally unnecessary, unjustified, and 
dangerous in these times of inflation. 

This is the meaning of so-called fair trade bills insofar as NACO is con- 
cerned. Under 8. 1083, manufacturers could simply stamp their own admin- 
istered retail prices on their products and it would then become unlawful for 
NACO stores to sell the products at a lower price even though our stores own 
these products. This series of events would destroy price competition and 
would deny to our member stores the opportunity to pass on to our member 
consumers the fruits of efficiency and lower costs of operation. 

As this subcommittee is fully aware, for the past quarter century, we have 
had in various States so-called fair trade laws which have had as their ob- 
jective the fixing of minimum retail prices in the same manner as the Dill 
now before this subcommittee. These laws have cost consumers many mil- 
lions of dollars in needlessly high prices, prices designed for the express pur- 
pose of supporting inefficiency and unnecessary margins of profit to the manv- 
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facturers and marginal retail sellers. These State laws were born in the 
depression years of the early 1930’s. Then, as now, the fight for them was 
led by the retail druggists and the liquor interests, a coincidence recently com- 
mented upon editorially by the Denver Post. Then, as now, the plea for 
them was based on the claim that they would “help small business.” These 
State “fair trade” acts have been in disrepute in recent years because so many 
State courts have found them to be violations of the constitutions of those 
States. One of the reasons most frequently cited by the State courts was that 
if a manufacturer signed a price-fixing agreement with just one retailer, all 
the other retailers in that State had to charge the prices fixed by this agreement 
even though they were not parties of it. 

The Supreme Court of the United States disapproved this price-fixing scheme 
but the special interests which had spent so much time and money on it were 
able to convince Congress that an exemption from the Federal antitrust laws 
was in order. Accordingly in 1952, the McGuire Act was passed which per- 
mitted the States having these so-called fair trade laws to tell retailers who did 
not sign price-fixing contracts that they were bound by the prices fixed anyway. 

It is interesting to read some of the decisions of the State courts which have 
passed on these acts in the last few years. 


COLORADO 


“Legislation of this kind evidences the ability of organized minorities to induce 
legislation for their special benefit at the expense of the unorganized purchasing 
masses * * * We have not yet arrived at the place in a free America where the 
many must yield to the few, so that the latter may make increasing profits at 
the expense of those who still believe in the principle of free and competitive 
trade and commerce, untrammeled by legislative fiats” (Olin Mathieson Chemical 
Corporation v. Francis, 301 P. 2d 139 (1956) ). 


OREGON 


“Regardless of how its true nature may be camouflaged by highsounding 
terms such as ‘free and open competition,’ ‘unfair competition,’ ‘protection of 
good will,’ ete., it is a matter of common knowledge that it is a price-fixing 
statute designed principally to destroy competition at the retail level. Pro- 
tection of the ‘good will’ of the owner is simply an excuse and not a reason 
for the law * * * (P)ressure for the passage of these acts came not from 
manufacturers or other trademark owners but from distributors—first and fore- 
most the retail drug associations and then other retail and wholesale 
distributors. 


* * * * * * * 


“Tt is plainly apparent that the consumer is not benefited, but on the contrary 
is harmed by the operation of the Fair Trade Act. The consumer is the public. 
He is compelled to pay a higher price for a given commodity in order that the 
retailer may be guaranteed a higher fixed, and often unreasonable, profit * * * 
It is obvious that the whole scheme * * * is one for private, rather than public, 
gain, a scheme fathered by highly organized groups, interested not in the 
public weal, but only in their own selfish ends” (General Electric Company v. 
Wahle, 296 P. 2d 635 (1956) ). 

FLORIDA 


“Except in times of economic emergency such inflexible price arrangements: 
which the Act sanctions are not in line with our traditional concepts of free 
competition, which have traditionaliy been the ‘yardstick’ for the protection 
of the consuming public” (Miles Laboratories, Inc., v. Eckerd, 73 So. 2d 680 
(1954) ). 

ARKANSAS 


“It is frightful to think a device so easily concocted could destroy the con- 
stitutional bulwark protecting our personal liberties and the public welfare 
* * * (T)he principal objective * * * is the protection of profit margins for 
retailers and distributors unwilling or unable to meet the pressure of com- 
petition” (Union Carbide & Carbon Corporation v. White River Distributors, 
Inc., 275 8S. W. 2d 455 (1955) ). 
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MICHIGAN 


“Can it be said that by the process of reducing prices either war, destruction 
or evil are visited upon the public health, safety, morals or the general welfare? 
* * * Such is not the concept upon which America’s competitive economy was 
developed” (Shakespeare Company v. Lippman’s Tool Shop Sporting Goods 
Company, 54 N. W. 2d 268 (1952) ). 


SOUTH CAROLINA 


“It is difficult to find any justification for this legislation based upon consider- 
ations of the public health, safety, morals, and general welfare” (Rogers-Kent, 
Inc. v. General Electric Co., 99 8. E. 2d 665 (1957) ). 


LOUISIANA 


“It also cannot be seriously disputed that the right of an individual to engage 
in a lawful business and to fix the prices at which he disposes of his own 
property is guaranteed by the due process clauses of both the State and Federal 
Constitutions” (Dr. G. H. Tichenor v. Schwegmann, 90 So. 2d 348 (1956) ). 

The alarm in the “fair trade” camp, spread by the increasing number of en- 
lightened decisions against fair trade, has culminated into this attempt to 
impose a Federal statute endorsing the principle that a private manufacturer 
can enforce his administered prices against all retailers and consumers, regard- 
less of the economic needs of the situation. 

It is not debatable that the prices exacted from consumers under “fair trade” 
price-fixing schemes are extortionate. It is almost inconceivable, to those of us 
who observe the interplay of supply and demand in the market place every day, 
that the Congress of the United States should be seriously considering bills 
which would feed the flames of inflation and increase costs to the consumers 
of this country beyond any reasonable level. The U.S. Department of Justice 
made a survey in 1956 of the prices at which items on which manufacturers had 
fixed so-called fair trade prices, were offered for sale in places where retailers 
were not required by laws to charge the so-called fair trade prices. 

The results of this survey show conclusively that the proponents of “fair 
trade” do not have a leg to stand on when they argue that this bill will not 
increase the cost of living. In the Justice Department survey in Washington, 
D.C., it was shown that the difference between the “fair trade” prices of house- 
wares and smaller appliances and the uncontrolled prices was 41 percent, 35 
percent in the case of jewelry, 17 percent in the case of prescriptions, 27 percent 
in the case of photographic equipment, and 31 percent in the case of typewriters. 
The average saving on all the items surveyed by the Department, in the eight 
cities covered by the survey, was almost 20 percent. 

“Fair trade” will not protect small business. In fact, it is apt to have the 
opposite result. If all stores are required to sell at the same price, the large 
stores, which can provide more services to their customers, and with greater 
financial ability, can expand their multiple operations or can sell private brands 
at prices lower than the “fair trade” prices, will attract many, many more 
customers than small stores. 

When proponents of “fair trade” meet in public, they always talk about loss 
leader selling and predatory price cutting. This talk is largely a smokescreen— 
for where these practices prevail and are done to injure competition or with 
the purpose of creating a monopolistic situation, they are already prohibited 
by Federal law. 

I have talked somewhat about the importance of preserving a free competitive 
system for consumers. Now I should like to examine briefly the reasons why 
every single agency of the U.S. Government which has been called upon to com- 
ment upon H.R. 1253 and S. 1083 is constrained to oppose this type of legisla- 
tion. From the very inception of our antitrust policies, exemplified by the 
Sherman Act pased in 1890, the Federal Government, and to some extent our 
State governments as well, has promoted the idea of a free, competitive market- 
place, with restraints to be used only where some unscrupulous businessmen 
have tried to take unfair advantage of others. The essential idea of the free 
marketplace is that, under rules governing decent conduct, business should be 
transacted with the least possible interference from Government, except in 
times of national emergency. Moreover, free enterprise and the absence of 
special privileges for special interests is a concomitant part of our national 
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democratic heritage. By its very definition, competition implies business rivalry 
between persons and firms who must, in an open market, compete for the favor 
of consumers. They do this by price competition, service competition, quality 
competition, and a host of other competitive policies. What the “fair-traders’ 
want Congress to do by the enactment of S. 1083 is to eliminate one of the key- 
stones of our free enterprise system—price competition. If they succeed in 
this objective, private manufacturers, with the authority of Federal law behind 
them, can dictate any administered prices that come to their minds, and the 
tragedy of it all will be that these dictated prices will be “umbrella” prices 
designed to cover the most inefficient and marginal retailers in the distribution 
chain. There will be hundreds, probably thousands, including NACO retailers, 
who do not need, do not want, and oppose “umbrella” prices. These same 
efficient retailers are not interested in huge profits per sale. They are willing 
to let their know-how and their mass merchandising methods continue to 
compete in the open market with those whom the “fair-traders” seek to protect 
against their own inefficiency. 

The agencies of the Federal Government, including Federal Trade Commis- 
sion, Department of Justice, Bureau of the Budget, Departments of Commerce 
and Agriculture, oppose 8S. 1088 and H.R. 1253 because fair trade and its entire 
price-fixing concept runs directly contrary to our traditional free enterprise 
system. Thus it is a wholly unwarranted exception to our antitrust policies. 

Most of the States who were stampeded into fair trade laws have taken second 
looks in recent years. As to the States which have discarded fair trade, Congress, 
if it passes S. 1083 and H.R. 1253, is saying in effect: ““‘We hereby override your 
judgment.” As to Missouri, Texas, Vermont, and the District of Columbia, 
Congress would be saying in effect: “You have never enacted fair trade; there- 
fore, we override your judgment and will enact it for you.” The principle of 
the rights of the several States (19 in all) which have discarded price fixing to 
be secure from overriding Federal authority is seriously in jeopardy if these 
bills pass. The anomalous situation of the District of Columbia is especially 
interesting. Here in the District, Congress has never seen fit to enact so-called 
fair trade laws. Since many attempts were made to introduce price fixing in 
this market, I believe it fair to assume that congressional committees examining 
into the proposal have rejected it insofar as the District is concerned. But the 
special interests who are promoting S. 10838 now want Congress to enact price 
fixing for the entire United States, although Congress has refused to enact it in 
the District. 

From my experience as counsel to House and Senate committees, I know that 
Congress is always keenly interested in the enforceability of laws which it con- 
siders. Nothing breeds more disrespect for our Federal institutions than laws 
which are peculiarly difficult to enforce, or which, because they may run counter 
to accepted modes of doing business, may promote evasion and constant viola- 
tion. The proponents of S. 1083 claim that all they want is for the Federal law 
to give “permissive” control to a manufacturer who wants to fair trade some- 
thing in interstate commerce. They even deny that any Federal agency will 
have any enforcement responsibility. But, it is a fact, that the bill before this 
subcommittee amends the Federal Trade Commission Act and at the very 
least sanctions price fixing which would, under normal circumstances, be vio- 
lations of present law. I say in all seriousness that, if this bill becomes law, 
there will be litigation cluttering up the Federal courts of a size and magnitude 
yet unseen. There will be daily evasions and violations of ‘fixed prices” without 
even the patriotic compulsion of wartime OPA maximum prices to prevent them. 
There will be threats to cut off retailers, refusals to sell for the purpose and with 
the intent of restraint of trade that can never be prosecuted and the end will 
never be in sight. 

NACO sincerely believes that iis member stores have made, by their own in- 
genuity, volume selling locations, less expensive services, and facilities and 
membership principles, a uew and unique contribution to retail merchandising. 
NACO members have built a better mousetrap in the traditions of our free enter- 
prise system. We do not need nor require high fixed prices on the merchandise 
we sell. §S. 1083, in our opinion, is bad for the consumer, bad for business initia- 
tive, destructive of price competition, and of our antitrust policies. It is, in 
short, a bad deal for everybody except certain manufacturers and certain special 


interests who do not believe in price competition and who try to frighten people 


into believing that what they propose will benefit small businessmen. 
Thank you, Mr. Chairman. 
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Senator TuurMmonp (presiding). Do you have any questions? 

Senator Harrke. No. 

Senator Tuurmonp. The National Association of Consumer Or- 
ganizations is a private organization or just what is the connection ? 

Mr. Neus. Mr. Chairman, voluntary nonprofit trade association, 
consisting of some 31 large department stores operating throughout 
the United States and in Hawaii. These are very unique stores in 
that we are not discount operators. Our merchandising policy is 
based upon savings and costs and we are thereby able to pass these 
savings and costs on to our consumers, 

Senator THurmonp. In other words, it is really you might say an 
organization that is set up as a purchasing agent for these depart- 
ment stores ? 

Mr. Nets. No, the trade association does not do any purchasing 
for the individual members of the association, Senator. 

Senator THurmMonb. What does it do? 

Mr. Neris. A trade association is designed to help this industry, 
which is a relatively new industry. 

Senator THurmonp. You mean by national association of consumer 
organization ¢ 

Mr. Newuis. The trade association does what every other trade 
association does; namely, it meets in convention, it promotes the objec- 
tives of the members, it conducts seminars for merchandising, but it 
does not do any buying or selling. 

It is a trade association just like the American Association of Rail- 
roads, or the ATA, or any other association of industry or commerce. 

Senator THurmonp. Where do you get your support from ? 

Mr. Nexus. We have 31 members, Senators, and these members pay 
dues to the association. 

Senator THurmMonp. What is your primary function ? 

Mr. Nexis. Our primary function is to promote the welfare of the 
members of our association who are engaged in retail selling of a very 
unique kind, namely, selling at low cost in a large volume 

Senator Tuurmonp. Who are some of your members? Is J. B. 
White a member of your organization ¢ 

Mr. Newiis. No, sir, we have no member unfortunately, in South 
Carolina. However, we do have members in California, in Washing- 
ton, in Oregon, in Colorado; I could name 20 other States. 

We hope to have a member in South Carolina. 

Senator Tuurmonp. What is the main ground on which you oppose 
this legislation ? 

Mr. Neus. The main basis on which we oppose this legislation if 
I can state it in one sentence in this: That this legislation would outlaw 
price competition which I maintain to be one of the cornerstones of 
our free enterprise system. 

It would enable a private person, namely, a manufacturer under the 
cloak of Federal authority to tell everyone down the line of distribu- 
tion what their prices should be despite the fact that when we buy 
merchandise, we own it presumably, and should be able to do with it as 
we will. 

And I am not talking about predicatory price cutting because we 
don’t do it. 

Senator THurmonp. All right. Thank you very much. 
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Mr. Nexus. Thank you, Senator. 

Senator THurMonpb. We appreciate your testimony and information 
you brought to us. 

Mr. Netuis. Thank you, Senator. 

Senator THurmonp. All right, the next witness is Mr. William G, 
MacShaw, executive vice president, National Retail Hardware. 

(No response. ) 

Senator THurmonp. At this point we will insert in the record the 
statement of Mr. Forrest B. Shaw, president and general manager, 
Rubbermaid, Inc. 

(The statement follows :) 


STATEMENT OF Forrest B. SHAW, PRESIDENT AND GENERAL MANAGER 
RUBBERMAID, INC., WOOSTER, OHIO 


As president and general manager of Rubbermaid, Inc., I sincerely believe that 
a national fair trade law, such as the Humphrey-Proxmire bill, 8S. 1083, is ab- 
solutely essential to the continued growth and well-being of this and thousands 
of other manufacturers in this country. Their well-being in turn affects the 
prosperity and standard of living of every American. 

A fair trade law is necessary because any business must make profit if it is 
to stay in business. It is becoming increasingly difficult—and in far too many 
cases, impossible—to make that profit because of price cutting on brand-name 
goods at the retail level. 

One of the most disturbing situations in this country today is the decline of 
small business, such as the hardware store and corner drugstore. Such stores 
have been a vital link in our national economy for a great many years. But 
U.S. Census figures show they are dropping by the wayside at an accelerated 
rate. 

I would like to submit that a major reason for this is that many of them can- 
not make enough profit to keep their doors open in the face of price cutting by 
large volume operators in the same trading areas. 

The price cutters say that fair trade means higher prices to the consumer. I 
say this is nonsense. A manufacturer who fair traded a product at an unreason- 
ably high price—in competition with similar items made by other manufac- 
turers—wouldn’t stay in business very long. 

A manufacturer, in order to develop and expand his business, ordinarily 
produces his merchandise under a brand or trade name, such as Rubbermaid. 
This is registered if he wishes to retain exclusive use of it. Then the products 
are advertised under this name. When they are placed in distribution, they 
are packaged or labeled with this name prominently displayed. The manu- 
facturer may design costly display fixtures for his merchandise, again featuring 
the brand name. 

If he does a good job of advertising and sales promotion, on products that 
are well designed, made of good materials and reasonably priced, he will create 
a market demand. 

However, once these nationally advertised, quality products are on the open 
market—in direct, free competition with other merchandise designed for a 
similar purpose and comparably priced—they often end up in ‘the hands of 
discount houses or other large volume outlets where they are used as “traffic 
builders”’—as bait advertising. 

This deplorable situation works to the detriment of everyone concerned. The 
consumer is misled, often buying cheap, shoddy products which look like the 
brand-name item; the manufacturer of quality products finds his merchandise 
losing its true value in the eyes of the consumer, and the small retailer finds 
it unprofitable to continue stocking the very products which have contributed 
to his success. 

Rubbermaid, Inc., is now 25 years old, and, by almost any business yardstick, 
is a successful corporation. It was started by four people in 1934, in the middle 
of a great depression. Today we employ more than 1,100 people with our main 
plant in Wooster and three subsidiary plants. Annual sales this year will be 
about $23 million. e 

Rubbermaid was built on the premise that everybody in any way connected 
with the operation should be entitled to a fair profit—employees, stockholders, 
suppliers, wholesalers, retailers. It was built on the additional premise that its 
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consumers were entitled to the best product we could make, using the most 
modern equipment available, backed by intensive research and the best raw 
materials available. 

Now, in these States where fair-trade laws have been voided, we are faced 
with the intolerable situation of trying to hold a fair market price on Rubber- 
maid products in the face of vicious price cutting. 

It makes little sense for us to continue spending to promote quality Rubber- 
maid products when they are dragged down to the level of shoddy, inferior 
imitations. It makes even less sense when we see our products used to eliminate 
the many ethical, small retailers who appreciate that neither they nor Rubber- 
maid, nor any other manufacturer can stay in business without a profit. 

That’s the problem. The answer is national fair-trade law. 

Senator TuHurmonp. The next witness seems to be John J. Dressler 


of the New Jersey Gasoline Retailers Association. 


ORAL TESTIMONY OF JOHN J. DRESSLER, ON BEHALF OF THE NEW 
JERSEY GASOLINE RETAILERS ASSOCIATION 


Mr. Dresster. I have filed a statement with the committee. 

Senator THurmonp. Yes, sir. Did you want to add anything? 

Mr. Dresster. I wanted to say that the subject of fair trade is so 
important to gas retailing I have waited in hope I might also talk in 
addition to my statement. 

Senator Trurmonp. Yes, go ahead and say anything you want to 
in addition to your statement, and as much as you can avoid duplica- 
tion, because we have your statement in the record in full. 

Mr. Dresster. I will not talk in duplication. 

I have represented the small businessman for 22 years as executive 
secretary. In the State of New Jersey we found ourselves caught in 
price wars that were slowly destroying the dealer. ‘Thanks to Sena- 
tor Humphrey and the Senate Small Business C ommittee, who con- 
ducted investigations into the situation in New Jersey, we were able 
to have our suppliers put gasoline under fair trade. And in the 3 
years we have been under fair trade we have had market stability, 
reasonable profit to the dealer and a reasonable profit to the consumer. 
That of course is mostly in my brief, but in listening here, it seems 
to me that it was necessary for a gasoline retailer to convince this 
committee that this is not the drug industry alone, but the gasoline 
retailer and many other small merchants throughout the country. 

In listening to the evidence that was presented to this commiitee, 
the chart for instance that. showed the low turnover in mortality, 
business mortality among druggists as compared to others, would in- 
dicate that this committee could do a great deal for the little business- 
man if you strengthened fair trade. 

All the men who spoke against. fair trade said that they were in 
favor of helping little business, but no one came up with recommen- 
dations. No one advanced any good reason why fair trade shoudn’t 
be strengthened. 

At the risk of maybe moving off base here, and if I did, and the 
chairman wants to strike me down, I would certainly take it, but I 
have here the statement of Charles Fort, for instance, and it seems to 
typify that type of marketing. 

A quick reading of that statement on page 3 would indicate that 
this large marketer had reduced cost from 25 to 3.6 percent. 
As a quick reader or consumer I would be inclined to defend that 
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person. But we must look at how he arrived at his conclusion. And 
he selected capital investment in inventory. Now if an accountant 
were setting up your books, he would certainly not call that an operat- 
ing cost of sale. In fact, I do not believe 1 have ever seen a set of 
books where that came into the operating cost of sales except as one 
of the items arrived at. 

In the petroleum industry, if we wanted to make 10 percent on our 
capital investment in inventory, we would only have one-fifth of 1 
percent of the retail price of gasoline as the cost item. So, in our 
case, this gentleman would be talking about reducing costs in one-fifth 
of 1 percent of the total cost. It seems to me that the intention here 
is to create the impression that this is a terrific saving to the customer. 

It is our contention, as fair traders, that this type of marketeer 
operates on creating an illustration of savings through misrepresenta- 
tion and I brand this certainly as a form of misrepresentation. 

In the State of New Jersey, the price of gasoline has gone down 2 
cents per gallon in the past 10 years and it is fair traded. If we 
could fair trade all merchandise, I do not think we would have any 
inflation. The test, in my opinion, is what happens to my dollar. 
I know that food which has practically no fair trading has increased 
more in the past 10 years in the cost of living than any other cost of 
living item. 

These things, I think, are important and then even more important 
is the need to be fair and just. I do not believe that a consumer is 
entitled to a savings because of sweatshops, for instance. Certainly, 
if we allow the old sweatshop condition to exist in this country, the 
cost of the finished product to the consumer would be lower, but 
sweatshop is disgusting to the average American and we have out- 
lawed sweatshops. 

There are many ways in which that commodity could come cheaper 
to the consumer but we frown on the methods that might be used. I 
think it is important now, if we are going to help the retailer of this 
Nation, that we find tangible ways of helping him. 

At many of these hearings I have attended, everyone says, “We 
want to help the small businessman.” 

Senator T1rrurmMonp. Let me ask you something on that. We get 
requests all the time to help this group, help that group, help an- 
other group. Where is the help coming from? 

Mr. Dresstrr. If the help is based on fairness and justice, it then 
behooves the elected officials to render that help. 

Senator Tuurmonp. I understand, but where is the money coming 
from? I do not mean this particular case, I mean all these groups 
that want help, one way or another, where does the money come 
from ? 

Mr. Dresster. Senator, eventually money comes from all of us. 

Senator Tirurmonp. It comes from the public, comes from the 
people ? 

Mr. DresstEr. Yes, the money to enforce criminal law comes from 
all of the people, but we cannot do without enforcing criminal laws. 
I think we go a little afield when we say, “Where will the money 
come from to bring justice and fair play?” The money must come 
from the taxpayers, all of it. 
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Senator Tuurmonp. I was amused a few weeks ago when I heard 
a Member of Congress say, “Well, we ought to do something for”— 
he named a certain group—because we haven’t done anything for 
them in about 2 years.” Well, now, such statements as that are just 
disheartening to me. Why is there any obligation on the part of 
Congress to do anything for any particular group? It is the duty 
of the people to support the Government, not the Government to 
support the people. We have gotten too much welfare theory, in 
my opinion, disseminated throughout the Nation, causing people to 
believe that the Government is going to take care of them. 

Well now, this bill has been introduced and is designed to give 
favoritism to a certain category of citizens. Is it wise to pass it? 
Won’t we have other groups coming back and saying, “We want 
special favors. You have done this for the merchants, you have done 
it for the clothiers, you have done it for the oil people.” You have 
this list of people that are listed on here that it affects and it affects 
just about everybody in business. Here is a list of them. 

Mr. Dresster. Is gasoline retailing on there ? 

Senator Tuurmonp. Who is going to be left out here? The Gov- 
ernment cannot help everybody. 

Mr. Dresster. Senator, I do not think anybody needs to be left out 
when the measure is justice. No one should be left out. I do not 
believe that anyone has the right. You say, “What should the legis- 
lature do?” The legislature should do that which is fair and just 
as much as possible and, of course, the necessary requirement is that 
he also please enough people so that he gets elected. 

But, let us remember too, economics operate somewhat like politics, 
‘There is nothing you can allow us to do that the consumer cannot 
disapprove by not taking and no matter what you may think, Senator, 
or any other Senator thinks, if the people back home do not like what 
you are doing and do not vote for you, it does not prevail. That same 
thing holds true with all of us. Let the price of gasoline or any other 
commodity rise beyond a point that a consumer is willing to pay, the 
consumer can either stop paying or even more dangerous to those 
who would overprice, the minute something becomes overpriced, a 
new competitor comes in the field. 

Senator THurmonp. What is your business ? 

Mr. Dresster. Gasoline retailing. 

Senator THurmonp. Gasoline? 

Mr. Dresster. That is right, service station. 

Senator THurmonp. You want the Government to regulate the 
price of gasoline so we consumers would have to pay a certain amount? 

Mr. Dresster. No, sir, Senator, I have not asked for that. 

Senator Tuurmonp. How is that ? 

Mr. Dresster. I have not asked that the Government regulate the 
price of gasoline. 

Senator TuurmMonp. Well, gasoline is something we all have to use. 

Mr. Dresster. That is right. 

Senator Tuurmonp. Do you believe in competition in gasoline? 

Mr. Dresser. I sure do. 

Senator Tuurmonp. Well, if you pass this bill here, then it takes 
away some of the competition, does it not ? 
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Mr. Dresster. No, it increases the amount of competition. If you 
will refer to my statement that I made here, you will find that toward 
the end of our price war in New Jersey, after 6 years of price war, 
we had well over a thousand commissioned station arrangements. 
Now, under that commission arrangement, the company owned the 

product i in some form. There were variations in commission consign- 
sit The company owned the product until it went into the con- 
sumer’s tank and then they set the price, but the dealer lost complete 
liberty over the operation of his station. Then where the company 
put a paid employee in, they also set their own price and were able 
to draw on their vast resources to meet the competition. 

And our market went steadily—I believe Senator Humphrey dis- 
closed when he first came up to investigate and it is in my brief there, 
but I believe we had some 300-odd commissioned and company- 
operated service stations and it grew to well over 1,000 and was grow- 
ing rapidly when fair trade was instituted. To the best of my knowl- 
edge, we do not have a single company- -owned or operated or commis- 
sion consignment station in the entire State of New Jersey. 

Now, if that hasn’t increased competition by increasing the number 
of competitors, then I do not know the meaning of competition. We 
would well have had complete integrated monopoly in the State of 
New York if it had not been for the good fortune of having the Senate 
Small Business Committee come up to our State. 

Senator Harrke. Will the Senator yield a moment. The one state- 
ment made here this afternoon said—this is quoting from the Wash- 


ington Daily News— 


that if the lobbyists plugging for this bill were suddenly told their product had 
to be sold at a specific price, no more and no less, the outraged screams would 
rock the Capitol dome. Price fixing by any other name is no less odious. 
Would you agree or disagree with that statement ? 

Mr. Dresster. I would disagree because if the price were set by 
the Government, we could destroy competition. But, that is a far 
ery from the operation of this bill. 

Senator THurmonp. On that point, let me ask you this. You said 
if the price is set by Government, it would destroy competition. Who 
sets the price here? 

Mr. Dresser. The manufacturer who owns the trademark. 

Senator THurmonp. The manufacturer sets the price. All right, 
when the manufacturers get together, and they are bound to get to- 
gether, it seems to me, from the figures given here this morning in this 
testimony of Charles Fort, when he stated that Lilly had fixed the 
rice of mycin drug, 100 caps, 250 mg., at $30.60, Lederle fixed it at 
identically the same $30.60, and Parke Davis, the same figure, well, 
that is mighty strange that three big companies would come up with 
the same figure identically and so, therefore, if the manufacturers get 
ee and fix the price, well, that destroys competition too, does it 
not ¢ 

Mr. Dresser. If you have a small number of manufacturers, but 
Senator, if T may be permitted again to use that which I am thor- 
oughly familiar with, in the State of New Jersey 

Senator Trursonp. What oil company do you represent? 

Mr. Dresser. I represent New Jersey Gasoline Retailers Asso- 

ciation. 
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Senator THurmonp, Are you with any particular company like 
Gulf or Standard ? 

Mr. Dresster. No, sir; I represent just that little service station, 

Senator TuHurmonp. There aren’t very many different oil com- 
panies, are there? 

Mr. Dresster. We have 13 major oil companies in the State of New 
Jersey and I would say probably 300 independent distributors and 
jobbers. 

Senator TuHurmMonp. But these 13 control the market, do they not? 
They are the ones that really set the pace, so to speak ? 

Mr. Dressier. No, Senator; they do not set the pace. 

Senator Tuurmonp. You do not think so? 

Mr. Dresster. If they did, the price would be higher. Thirteen 
percent of our market is sold, approximately 13 percent of our market 
is sold through unbranded sources. There is an unbranded product 
available and it is in constant competition with the branded product 
and the branded supplier or dealer or manufacturer who attempts 
to raise that price too far away from the posting of unbranded will 
soon find his sales going to the unbranded station. 

Senator THurmonp. Let me ask you this question. Suppose this 
bill was passed, how would you ever enforce it if the records were 
not checked. For instance, they would go to a certain retailer and 
find out how much he bought and where he sold it. and so forth and 
get all that information. Aren’t you just opening a way to have 
Federal agents to be delving into their private individual business 
and they will end up not only in that, but investigation of income 
taxes and a whole lot of other matters. 

Mr. Dresster. No, Senator; I think in fact fair trade probably 
guarantees us against some of that because to begin with, the violation 
comes from the proving of the sale and the court, of course, is always 
the monitor as to whether the evidence is properly secured and pre- 
sented. At no time is there any need to go into the books nor have I 
known of any case and we had some 50-odd cases in New Jersey and 
I have never heard of a case where the records of the man were 
subpenaed. 

The evidence is the proof of sale below the fair trade price and 
there is no need for anything else. 

Senator Tiuurmonp. I have never heard as much opposition to 
Government regulation and to Government injecting itself into private 
business and the Government usurping the right of the States and the 
Government interfering in every way in which it ought not to as I 
have in.the last few years. And, who does it come from? It has 
come chiefly from business people. I just cannot imagine business 
people advocating a law now that is going to inject the Government 
into business in any such way as this which, in my opinion, will be 
only the first step in setting a precedent for the Government to go 
more and more into it until they finally control all business. 

Mr. Dresster. Senator, I disagree to this extent. 

Senator THurmonp. I just do not like this idea of business people 
strenuously objecting to Government regulations and everything until 
it hits them and then they are for it. It just does not make much 
sense to me, 
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Mr. Dressier. Well, I think it is normal human behavior and I 
think I am a normal human. We have had it happen in many of 
our communities with local ordinances. However, there is no Gov- 
ernment interference at all in the fair trade case. If we might go 
back, Senator, to your thought of sales, prior to antitrust laws and 
prior to the Sherman Act, if we had said that we wanted no Govern- 
ment interference in business, we wouldn’t have any worry. There 
would only be the Standard Oil Co. and that is all there would be 
today. There would probably be only one sugar trust and there 
would probably be only one shoe manufacturer and probably General 
Electric would be the only one in that field. 

We have found a completely free enterprise with no interference 
of Government led to monopoly and believe me, if this fair trade law 
breaks down in the State of New Jersey, within a period of 10 years, 
we will have a vertical monopoly in the State. There will be no 
private enterprise. It was coming so very rapidly before. 

A good study could be made in the State of Massachusetts where 
they are now ina price war. In our State, it was coming so rapidly, 
that then we would end up with a total monopoly and you would 
be compelled to regulate business. If ever there were a need of 
Government to regulate business, it would come from this august 
Senate body saying that there should be regulation. 

Senator TrurmMonp. Let me ask you, if we do not pass this bill, 
do you think the oil business is going to become a monopoly? You 
are in the oil business. 

Mr. Dressurr. I believe the gasoline retailing business will be a 
total vertical monopoly in which only a few heads will then be able 
to determine what the market price will be. 

Senator THurmMonp. That is your opinion ? 

Mr. Dresster. Yes, Senator. Remember that they have a right 
to set up commission stations. 

Senator THurmonp. I had a druggist here from Louisiana this 
morning that said he would be glad to move into any place where any 
drugstore closed. 

Mr. Dresster. Would that happen to be Mr. Fort? 

Senator THurmMonp. Mr. Fort. 

Mr. Dresster. Senator, maybe I am being discourteous. If you 
will study page 3 of Mr. Fort’s statement in which he singles an item 
that represents probably less than 1 percent of the total cost of doing 
business and then sets his figures up as if he had reduced the cost 
from 25 percent to 3.6 percent, this is the type of misrepresentation 
practiced on the public. I defy you to take this statement to anyone 
and say to that person, “What do you think of this?” Let him read 
it and he will think that this man, this Mr. Fort, was going to bring 
a savings of from 25 percent down to 3.6 percent. No one would 
think, unless they were trained in business, to see what he means. 
He only takes inventory investment. In our case, it represents one- 
fifth of 1 percent and he says that we would cut that one-fifth of 1 
percent of the price. How much could he cut it to amount to any- 
thing? This is their type of merchandising. This is what they intend 
to do to convince the consuming public. 

I urge you to take this to an accountant and see if any accountant 
would justify him labeling this as the operating cost of sale. 
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Senator Tuurmonp. Have you seen any substantial majority of the 
public consumers who favor such a bill as this ? 

Mr. Dressuer. I do not know that there is a substantial majority 
against or for. I do not believe anybody has run an authentic poll. 

“Senator Trursonv. But the purpose of this bill evidently is to 
keep the price up, is it not ? 

Mr. DresstEer. No. 

Senator THurmonp. That is the only purpose of the bill, is it not? 

Mr. Dresser. No; there was ample evidence presented here by the 
druggist group and I havea great deal of respect for them. They are 
one of the healthier retail groups and we ought to be proud of them. 
There is ample evidence presented that while the cost. of food products 
and clothing in the past 20 years have been pyramiding, the increased 
cost of drug items was so small, I think it was something like 16 
percent in some 10 years and in petroleum, we are actually 2 cents a 
gallon cheaper than we were 10 years ago. 

Senator Tuurmonp. Then how is this bill going to help you if it is 
not going to keep your prices up ? 

Mr. Dresser. Many factors enter into it. Under the so-called 
non-fair-trade situation we had in the State of New Jersey, we had a 
terrific turnover of stations. A district manager could subsidize a 
white elephant and allow him to undersell the market and develop a 
volume that justified the station being open. Under fair trade, that 
district manager cannot undersell the market and we have many, many 
company-owned stations in our State that are today closed with a big 
sign on them “leased.” The station cannot exist and the company 
should never have put it there but it could exist. if the district manager 
could find a reason to feed it an extra price or to put it on commission 
consignment and that is what was happening in our State. 

So, under fair trade, the cost of operating in our State from the 
major company level, the distributor level and the dealer level, is 
reduced because of the soundness of fair trading economics and sound 
competition. I know in our line of business that the price of gasoline 
is only one part. 

I think if you own a car, I think you will have to admit that the way 
a man takes care of the car, the way he watches his tires for low air, 
the way he takes care of the radiator and cleaning your winds hield, 
are all important services that will make you decide whether you w il 
buy from me or from the other fellow. It is a big factor. 

Senator Tuurmonp. If the other fellow does not look after my tires 
and radiator and all of those things, then it is up to me to decide if I 
just want to go to a place where I can get gasoline alone or I want to 
go toa place where T can get these additional services. 

Mr. DresstEr. That is right. 

Senator TuHurmonp. But shouldn’t I be allowed that choice? 

Mr. Dresster. But, Senator 

Senator Tuurmonp. Do you want to deny me that choice ? 

Mr. Dresster. If I do not deny you the choice, as T just said in the 
back of the room to another party here, the way our economics work, 
T will post the lowest price even though I have to go out of business. 
We do not. post above, we post even and if you do not give service and 
you are able to take some of my trade. I will meet your price and 
attempt to give service and then we get into this chaotic economic 
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condition in which the companies were rapidly taking over the retail- 
ing of gasoline. 

You have ample choice. You have the choice of an unbranded 
price and in our State the private brand sells anywhere from 2 to as 
much as 5 cents a gallon under the branded. When the sales fall off, 
let me take my market leader and when Esso finds its sales going to 
the private brand, Esso and their dealers now have a mutual stake 
under fair trade. Neither one can hope to live if their sales begin to 
diminish and we have had, I would say, five adjustments downward 
in our fair trade price and only two upward and the two upward 
have not restored us to where we would like to be. But, Esso, as 

yowerful as they are under fair trade, could not destroy this private 
rand. They had tocome under and meet his competition. 

Senator THurmonp. Now this bill does not apply except to trade- 
marks. That is where the manufacturer fixes the price. 

Mr. Dresster. That is right, Senator. 

Senator THurmonp. Suppose you get some manufacturer who does 
not fix a price and he can sell as good a product and will sell it cheaper 
than these trademark places. Then won’t he put the little dealer 
out of business ? 

Mr. Dresster. No, because the little dealer buying from the trade- 
mark manufacturer says to the trademark manufacturer, “Look, I 
am losing sales.” So is the owner of the trademark losing sales and 
he then has to readjust his price downward to win some of that trade 
back from the nonfair traded manufacturer. Senator, you cannot set 
an arbitrary price. The public votes daily and you set an arbitrary 
price and you will soon find that you won’t be in business. 

Senator THurmonp. Do you have any questions ? 

Senator Harrke. Let me ask you one question. In regard to these 
outfits, if they decided not to fair trade, how are you afforded any 
protection under legislation like this? 

Mr. Dressuer. We are not. 

Senator Harrke. You are not? 

Mr. Dresster. Our sincere hope is that the owner of the trademark 
article or, I will phrase it a different way, that the merchant who 
would like to represent a fair-traded item will select his boss even as 
I might go out in the ordinary course of employment and look for a 
good boss. 

Senator Harrxe. What if Esso did not fair trade even though they 
could. Couldn’t they get into this same type of practice that you 
are talking about? 

Mr. Dresster. Yes, and we are fortunate that Esso does fair trade. 
But if they did not, we would have to then come to the Government 
for a tighter form of control. 

Senator Harrke. Tighter form ? 

Mr. Dresster. In the State of New Jersey, for instance, we had 
petitioned the legislature to set up a control board to determine the 
average cost of doing business and here we would have had Govern- 
ment interference. 

Senator Harrxer. Let me ask you, isn’t that ultimately what you 
are saying in substance that. you are seeking? I can see this argu- 
ment that ultimately really what you are wanting is establishment of 
a uniform price, is that right ? 
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Mr. Dresster. No, Senator. It is the last thing I want and so 
that I don’t be misunderstood in my remarks, I am not antiunion, but 
I was formerly a chief electrician and I did not carry a card and 
I may be stepping on dangerous territory—I usually do it—but I 
did not carry a card because they forced me to be uniform and I did 
not want that. 

Fair trade is such an excellent answer. It has all the room for 
competition, for consumer choice and for me to decide whose products 
I will sell as a retailer. For me to say to a wholesaler or owner of a 
trademark article, “I will handle your article if you will guarantee my 
profit,” then I in turn have to convince the public and that is part 
of the merchandising job. By paying me this fair-traded price, I 
serve the consumer’s best interest and there is a constant interplay. 

The evidence indicates that some companies go on fair trade and 
go back off it. They are trying to test the way in which they can 
best. get their product to the ultimate consumer and fair trade 1s not 
binding. There is no binding features at all in fair trade. The man- 
ufacturer has a wide latitude and he is better able to decide as the 
owner of the trademark article how big he wants to build his reputa- 
tion. When he identifies that with his name, it is a little bit like a 
man who all his life practices ethical things so that everyone says, 
“Tsn’t Mr. Jones an honest and upright person.” This trademark 
article takes on the identity of a man’s reputation, good or bad. 

I walk into a store and pick up a piece of branded merchandise and 
I can pick it up anywhere in the United States and say that I know 
this is good because I know that name. That is that man’s reputation. 
Now, if the owner of that reputation wants to fair trade, he hires the 
best engineers he can get and the best sales managers and the best 
advertising division and the next link is the retailer. He says, “I 
would rather fair trade this so that I can get the type of retailer I 
want to represent my commodity.” His purpose is to get volume and 
he reduces his cost with this volume and so he exercises that right 
down to me. He could bypass me and be legal. Instead of going 
through open competition and seeking retailers to represent him, 
he could put an ad in the paper and say, “I want commission agents. 
We are now going to sell on commission consignment or commission 
agent arrangement” and it would be perfectly legal and could do the 
things that we ask you to allow him to do without any of the entangle- 
ments that go with commission consignment. 

Commission consignment ties you right to your supplier without 
any breathing at all. Fair trading gives you a free election. If I 
find the public drifting away from fair trade as a retailer, I can put 
in a line of nonfair-traded items and start to sell those. But, if I 
am a commissioned agent, I am stuck. I can only handle that for 
which I am the commission agent. 

Senator Harrxe. I have no further questions, Mr. Chairman. 

Senator Tuurmonp. I believe it was brought out here this morning, 
for instance, that the Walgreen Stores were advertising two articles 
for the price of one plus 1 cent. Do you remember that? Were you 
here this morning ? 

Mr. DressterR. I heard it, Senator, yes. I do not know all the 
details of it. 
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Senator THurmMonp. Well now, Walgreen would not be under this 
fair trade bill, would they, unless they voluntarily decided to come 
under it 4 

Mr. Dresstrr. That is right, Senator. They would not be under 
fair trade. 

Senator THurmonp. If they can sell two articles for the price of one 
practically, isn’t that going to hurt the retailer if he can’t compete 
with them ? 

Mr. Dresser. No, Senator. 

Senator THurmonp. Well the retailer cannot sell below this price 
fixed by the manufacturer 

Mr. Dresster. But the manufacturer of this priced fixed mer- 

chandise cannot live unless he sells his merchandise and if Walgreen 
starts to sell too much, the fair trader has to find a way to get his 
price down. He cannot just sit with his merchandise. He has to 
sell it and Walgreen, in a way, is necessary. I would be worried if 
we had no Walgreen because then what you spoke of before might 
take place. Maybe a handful would control it and it would go out 
of reach. As long as we have nonfair traders mixed with fair traders, 
we have a beautiful system. We bring on the best and the strongest 
form of competition. 

Senator THurmonp. We thank you very much for appearing here 
and giving us the benefit of your thoughts. 

This is a very perplexing question. I think every member of this 
subcommittee is interested in the small businessman but it is a ques- 
tion of what is best for the small businessman and how we can pro- 
ceed to help the small businessman. We do not want to take some 
course that will hurt him instead of helping him. 

We will leave the record open for about 2 weeks for any additional 
statements to be filed which anyone may wish to file. 

Mr. Dresser. Senator, I would like to add one humorous thing 
to our discussion about the little businessman. It reminds me of the 
Irishman who was being scolded by his fellow men for his disrespect 
to the late departed gentleman. They said to him, “Well, you weren't 
around when we wanted to give blood transfusions. You weren’t 
around to help get him to the hospital.” “But,” he said, “I cried the 
loudest. at his wake.” 

I hope we are not going to cry at the wake of the little business- 
man. 

I thank you for your time. I would like the record to add that we 
also support the three amendments that the Senator from Pennsyl- 
vania put in this morning. They are essential to help us. 

Senator THurMoNp. You mean Senator Scott’s amendments ? 

Mr. Dresstrr. Senator Scott’s amendments. 

Senator Trurmonp. I believe this is the last witness. Are there 
any other witnesses who wish to testify ? 

(There was no response. ) 

Senator THurmMonp. I want to thank all of you gentlemen for at- 
tending the hearing. You can rest assured that the matter will be 
given the most careful consideration. 

The subcommittee is now adjourned. 

(Whereupon, at 5:05 o’clock p.m., the hearing was closed.) 
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FRIDAY, JULY 10, 1959 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SrectaL SUBCOMMITTEE ON Farr Traps, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a.m., Hon. 
Strom Thurmond, presiding. 

Present: Senators Thurmond and Engle. 

Senator THurMonp. The subcommittee will come to order. 

Today we resume hearings on S. 1083, the National Fair Trade bill. 

As I announced at the outset of our study on this legislation, the 
subcommittee will hold hearings designed to bring out the complete 
picture on this bill. 

The witnesses today include Senator Humphrey of Minnesota, who 
sponsored the legislation on the Senate side, and Congressman Dingell, 
and others. 

Is Senator Humphrey in the hall, or is Congressman Dingell here ? 

I believe Mr. Ellis is here. Mr. Otis Ellis, general counsel for the 
National Oil Jobbers Council, Washington, D.C. 

Have a seat, Mr. Ellis. We are glad to have you with us. 


STATEMENT OF OTIS H, ELLIS, GENERAL COUNSEL NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Exuts. Thank you, Senator. 

My name is Otis H. Ellis. I am engaged in the general practice of 
law, maintaining offices at 1001 Connecticut Avenue, Washington, 
D.C., and appear here today on behalf of and in my capacity as Gen- 
eral nme for the National Oil Jobbers Council. NOJC is in effect 
a federation of 32 State and regional associations of independent oil 
jobbers representing jobbers in 39 States. 

I have a list here which I will not read. 

Senator THurmonp. Although you don’t read them, they will be put 
in the record. 

(The list of Jobbers is as follows :) 


Alabama Petroleum Association, Inc. 

Arkansas Independent Oil Marketers Association. 

California Petroleum Marketers Council (Jobber Division). 
Colorado Petroleum Marketers Association. 

Connecticut Petroleum Association. 

Empire State Petroleum Association (New York). 

Florida Petroleum Marketers Association, Inc. 

Georgia Oil Jobbers Association. 

Illinois Petroleum Marketers Association. 
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Independent Oilmen’s Association of New England (Maine, Massachusetts, 
Rhode Island, New Hampshire, Vermont and Connecticut). 

Indiana Independent Petroleum Association, Inc. 

Intermountain Oil Jobbers Association (Utah, Idaho, and Nevada). 

Iowa Independent Oil Jobbers Association. 

Kentucky Petroleum Marketers Association (jobbers division). 

Louisiana Oil Marketers Association (jobber division). 

Michigan Petroleum Association. 

Mississippi Oil Jobbers Association. 

Missouri Petroleum Association. 

Nebraska Petroleum Marketers, Inc. 

North Carolina Oil Jobbers Association. 

Northwest Petroleum Association (Minnesota and North Dakota). 

Oklahoma Oil Jobbers Association. 

Oregon Independent Gasoline Jobbers & Distributors Association. 

Pennsylvania Petroleum Association. 

Petroleum Marketers Association of New Mexico (jobber division). 

South Carolina Oil Jobbers Association. 

South Dakota Independent Oil Men’s Association. 

Tennessee Oil Men’s Association. 

Texas Oil Jobbers Association. 

Virginia Petroleum Jobbers Association. 

Wisconsin Petroleum Association. 

Wyoming Oil Jobbers Association. 


Senator THurmMonpD. Would you like your statement put in the ree- 
ord to begin with? | 
Mr. Exuis. Yes, Senator. 


Senator Tutrmonp. Your entire statement will be placed in the | 
record. 

Now, do you want to read your statement as it is and then comment 
later, is that your thinking? 


Mr. Exris. I would prefer to read the statement, because I have 
tried to condense my remarks. Asa matter of fact, I have left things 
out, and T believe by reading it and then answering questions later, 
it. will serve.a better purpose, Senator. 

Senator Tutrmonp. All right, just go ahead. 

Mr. Exits. Since some of the members may not be aware of what an 
oil jobber is and does, it is deemed appropriate to generally define | 
the term “independent oil jobber” and briefly describe the part these 
jobbers play in the distribution of petroleum products throughout the 
United States. An independent oil jobber is a person, partnership, 
or corporation that owns its own bulk storage and transport facilities 
and engages in the sale of petroleum products, primarily in bulk quan- | 
tities, for delivery into bulk storage tanks. These sales, dependent 
on the individual jobber’s type of operation, are wholesale or retail, | 
or a combination of both types of sales. The independent jobber 
owns his own properties and even though he may sell the branded 
products of a major oil company the jobber nevertheless is his own | 
boss, provides his own financing, and in all other respects is independ- | 
ent, as contrasted to commission agents and consignees who are some- 


times used by major companies for wholesale distribution of petroleum 
products. 

The independent jobbers of the Nation distribute approximately | 
30 percent of all gasoline devilered to the service stations of the 
country, well over 50 percent of all bulk petroleum sales to the farm- 
ers, 85 percent of home heating oils, over 50 percent of the imported 
residual or commercial fuel oils and, unfortunately, a rapidly di- 
minishing proportion of sales to commercial consumer accounts. 
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Many jobbers compete with their own suppliers, either at the 
wholesale or retail level and in some instances at both levels. Prac- 
tically every jobber in the Nation, in one degree or another, must 
compete at all levels of sale, either with his own supplier or with 
other major oil companies. Such suppliers or major oil companies 
might qualify as “proprietors” under the terms of the bill pending 
before this subcommittee. 

From this brief statement of the jobber’s activities, his methods 
of sale, and nature of his competition and position in the marketing 
of petroleum products it is obvious that he is concerned about any 
legislation that could or would provide a means for impairing his 
ability to do business and compete in the marketplace. At the meet- 
ing of the National Oil Jobbers Council in Des Moines, Iowa, last 
May, the membership of the council voted unanimously to oppose the 
so-called fair trade bills now before this Congress for consideration. 
While the council took no action as to the general principle of fair 
trade, the council was vigorous in its opposition to the language of 
S. 1083 which is before you for consideration. 

The council’s general objections are briefly premised on the fol- 
lowing beliefs and conclusions: 

First, the membership of the council looks with a jaundiced eye 
on any legislation that would create artificiality in the free enter- 
prise system with the possible chance of depriving the consumer of 
the benefits of fair but free competitive enterprise ; 

Second, the record of legislation relating to fair trade laws, both 
at the State and National levels, reflects nothing more than a hodge- 

odge of legalistic verbiage that has served better as a springboard 
for the promotion of litigation than it has for the stimulation of 
trade and the preservation of the small businessman ; 

Third, the present bill is drafted in such a manner as to add to 
this confusion, rather than clarify it, in that the provisions of the 
proposed bill in many instances are so vague and nebulous that clarifi- 
cation could only be achieved by protracted and extensive litigation 
which the average jobber is not financially able to indulge in; 

Fourth, the provisions of the proposed legislation, if applicable, 
and that is extremely doubtful, to the pertoleum industry would vest 
in giant oil companies the legal right for such companies to deter- 
mine the margin of profit for the petroleum jobber and dealer, while 
at the same time competing with that jobber and dealer; 

Fifth, possibly of more long-range significance is the proposition 
that the pending bill would be another step in the direction of in- 
fringement on States rights based on the nebulous premise that inter- 
state commerce was being affected, and to the extent that this bill 
would virtually vest in the various Standard Oil companies of the 
penn the right to rewrite the constitutions of approximately 16 

tates. 

Since my allotted time of 15 minutes does not permit an exhaustive 
discussion of our specific objections to this legislation, I can only 
touch briefly on some of our principal objections. Permission is 
wneht to file a more elaborate discussion in the record at a later 
ate. 
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Senator Tuurmonp. We will grant you the right, if you wish to 
file additional information, to do so, and we will include that in the 
record. If you have statements from your different representatives 
in the different States of the Nation who wish to file statements, we 
will put them in the record. 

Mr. Exxis. I am sure there will be many statements from these 
State associations. The only reason that they are not here today is 
we did not want to burden this committee unduly with a great num- 
ber of witnesses, but there are this many organizations that oppose it, 
and I am sure you will see many more statements submitted for the 
record, 

Some of the specific objections are as follows: 

The stated purpose of the bill is— 
to promote the distribution in commerce of merchandise which is identified 
by a trademark * * * and which is in free and open competition with other 
articles of the same general class. 

Insofar as the petroleum industry is concerned, we need no act, de- 
signed for this purpose because the principal oil companies of the 
Nation, together with their branded wholesale and retail distributors, 
are doing an effective job in this respect as is evidenced by the in- 
creased consumption of petroleum products throughout the Nation 
and the healthy margins of profit realized by those companies sell- 
ing petroleum products under brand names. 

The bill further states— 
where free, equitable, and competitive prices cannot be maintained in all ap- 
propriate stages in the distribution of such identified merchandise, the market- 
ing of such identified merchandise is depressed and the quantity thereof moy- 
ing in the channels of commerce declines, 

I would not concede that “fair, equitable, and competitive prices” 
obtain throughout the petroleum industry, but I would be among the 
first to deny that the existence of unfair, inequitable, and noncom- 
petitive prices has in any manner impaired the distribution of iden- 
tified petroleum “merchandise” in the channels of commerce, 

The preamble of the bill then proceeds to conclude with some high- 
sounding language about establishing prices at all appropriate stages 
of distribution which are— 
adequate to stimulate said distribution and low enough to enable distributors 
of such identified merchandise to compete effectively * * * 

I am frankly surprised that the draftsmen of this preamble did not 
make some reference to mother love, sin, and devout belief in the 
Diety. 

After one has read this high-sounding statement of purpose and 

olicy and then reads the testimony of the proponents of this bill, 
it is obvious that the real purpose of the bill is to provide a means 
whereby some—and I repeat, some—small independent, businessmen 
will be protected against the cutthroat competition and retaliatory 
price cutting of large chainstores, mail-order houses, discount houses, 
and similar types of establishments. 

However commendable the real purpose is, the question then arises 
as to whether or not the means and methods provided in the bill 
will produce the desired end for all categories of small businessmen 
or, on the other hand, is the bill so vague and lacking in clear, concise 
language to achieve this purpose that the real end result will be 
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that the eifect of the cure will be worse than the disease itself? The 
independent jobbers are definitely of the opinion that this bill as 
written will create more problems for them than it will ever cure. 

Since time is limited, let us skip some of the intermediate vague 
language and examine section 6 which in reality is the guts of the 
bill. This section in substance states that a proprietor, as defined 
in the bill, may— 


establish and control, by notice to his distributors, stipulated or minimum resale 
prices for such merchandise, if such merchandise is in commerce or is held for 
sale after shipment in commerce and is in free and open competition with 
merchandise of the same general class produced by others. 

As related to the petroleum industry this provision, coupled with 
existing rights, means that a mapor oil company can tell its branded 
distributors, either wholesale or retail, the price at which they pur- 
chase petroleum products, as well as the price at which they sell 
them, thereby vesting in this supplier the sole and exclusive right 
to determine the profit margin of the independent merchant. 

If such a procedure is in furtherance of the principles of free 
enterprise, I fail to see the connection. Surely the small merchant 
who must pay for his goods at the supplier’s price is entitled to deter- 
mine his own margin of profit and this right should be subject only 
to usual competitive factors. 

So long as this merchant engaged in selling branded merchandise 
must compete in the marketplace with private brand merchandise 
as is prevalent in the sale of gasoline, the independent merchant 
knows better what his margin of profit must be than any major oil 
company supplier will ever know. 

Independent jobbers of this Nation are not as yet ready to become 
Charlie McCarthys for the big oil companies and these jobbers are 
still willing to take their chances in a competitive market. 

I might by interpolation state that the competitive arena that 
my people work in, there is no tougher in the United States. 

The next sentence of section 6 states: 

He may so establish schedules of resale prices differentiated with reference 
to any criteria not otherwise unlawful. 

Here again the wordage is vague and the oil jobber finds himself 
like the blind man looking for a black derby in a dark room, in an 
attempt to understand what this sentence means. 

Apparently one of the major oil companies was also a little leery 


of this language since they (the Atlantic Refining Co.) recommended 
an amendment which states: 


He may limit such notices, contracts, or agreements, to definite classes of trade 
and he may exclude from such notices, contracts, or agreements, other definite 
classes of trade. 


If we translate what presumably is the intent of the first sentence 
or the first sentence with the suggested amendment, it is obvious 
that rights could be vested in major oil companies that could ruin 
the independent jobber and retailer. 

Suppose, for example, that a supplier or proprietor competes in a 
given area with his jobber for the business of the retailers, the farm- 
ers, the homeowners, and the commercial accounts. 
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Let us further suppose that the supplier would like for this jobber 
to go out of business but either because of a contract or fear of em- 
barrassment in the trade cannot refuse to sell to the jobber the sup- 

lier’s branded products. This language referred to provides an ef- 
ective means for the jobber’s extinction in short order. 

As an example, let us assume that the supplier imposed a fair trade 
price on sales to retailers of 20 cents per gallon and in turn imposed 
a fair trade price on sales by retailers of 25 cents per gallon. 

Let us further suppose that this same supplier then proceeded to 
charge his jobber customer of these branded products 19 cents per 
gallon. 

Obviously the jobber could not stay in business with a 1-cent-per- 
gallon margin and would thereby be forced to either find another sup- 
plier who would give him a reasonable margin of profit or go out 
of business, 

Using the same hypothetical statement of facts, let us assume that 
this same supplier had no fair trade prices to a class of purchasers 
known as the commercial account and the farmer, and to these cate- 
gories of trade the supplier proceeds to sell the same product for 20 
cents and 21 cents, respectively. Obviously the jobber could not meet 
this competition. 

Further, we should consider the impact on the retailer who is com- 
pelled to sell for 25 cents per gallon while his supplier is selling to 
farmers at a non-fair-trade price of 21 cents per gallon. 

In such instance the retailer customers of the jobbers and the sup- 
plier are selling to consumers at widely divergent prices and the re- 
tailer could not meet. this competition of his supplier for the farm- 
er’s business because his sales were limited by a fair trade price im- 
posed, with legal sanction, by his supplier. 

I am aware that this sounds confusing to persons unfamiliar with 
petroleum distribution but I could enumerate hundreds of different 
types of instances where this vague language, even as amplified by 
the suggested amendment, would vest in the big oil companies the 
right to strangle their independent customers. 

I am not suggesting that they would do this but I am pointing out 
that passage of this bill would give them the legal authority to do so. 

Certainly any such legislation that would vest in a seller the legal 
right to extinguish his customer competitor is bad legislation. 

Section 6 then proceeds to say in the next sentence: 

Such schedules may be changed from time to time by notice to distributors 
having acquired such merchandise with notice of any established resale price. 

Let us assume, for example, that a jobber has filled his bulk storage 
tanks with 100,000 gallons of gasoline, purchased at 20 cents per gal- 
lon, at which time he is under notice that he cannot sell that gasoline 
for less than 23 cents or for a stipulated price of 23 cents per gallon. 

Does this proposed language mean that the proprietor or person 
selling to the jobber could at a subsequent time tell the jobber that he 
had established another category of purchaser to whom the jobber 
could sell at a price not less than 20 cents or at a stipulated price of 
20 cents per gallon? Certainly there is nothing in the language pro- 

osed that would stop such a procedure nor is there anything in the 
anguage proposed that would preclude the proprietor from changing 
the 23 cents resale price to 21 cents. If vues were done where would 
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this jobber be with this inventory of gasoline that he had purchased 
for 20 cents per gallon? Is this the kind of authority that is to be 
vested in the big 011 companies for the purpose of preserving the small 
distributors of petroleum products ? 

The concluding sentence of section 6 is extremely confusing, as ap- 

lied to the oil industry, and will open a Pandora’s box of legal poten- 
tials that could not be finally determined in two decades of litigation. 
This sentence reads as follows: 

He may so establish such resale prices for his wholesale distributors, not- 
withstanding paragraph (10) of this subsection, even though he sells such mer- 
chandise to retailers in competition with such wholesale distributors, if (i) such 
sales to retailers are made at the same prices he establishes for such wholesale 
distributors for comparable sales, and (ii) he is not a wholesale distributor of 
products other than products which he manufactures. 

As noted, the sentence refers to wholesale distributors and to re- 
tailers. Where in the bill is there a definition for a wholesale distribu- 
tor or a retailer? As anormal proposition, a wholesale distributor is 
considered to be a seller who sells to others for resale and a retailer 
is a person who sells to the ultimate consumer, If such definitions are 
intended by the sentence referred to, does this mean that when a 
petroleum company supplier imposes a fair trade retail price of 25 
cents per gallon for its branded gasoline that the jobber who delivers 
gasoline to a farmer or commercial consumer must observe this pride 
as well as the service station operator who sells to the motorist? If 
so, the results would be an absurdity. The Federal Trade Commis- 
sion has for many years held that the nature of the selling and not 
the nature of the buying determines the seller’s classification. Let us 
further relate the implications of the above sentence to the following 
hypothetical, and I might add quite typical, set of facts: Major oil 
company A engages in wholesale distribution of its gasoline in the 
town of Podunk and, in addition, sells to jobber B who competes with 
major company A in the same area. Supplier A charges jobber B 20 
cents per gallon for gasoline; supplier A imposes a fair trade price to 
retailers of 23 cents per gallon on sales both for itself and jobber B 
and, in addition, imposes a retail price of 28 cents per gallon on 
sales by the retailer customers of both. 

Supplier A and jobber B also compete for the sale of gasoline to 
commercial accounts and to farmers in the same general area. How- 
ever, supplier A does not impose fair trade prices on sales to these 
latter categories of business. Supplier A has by virtue of his election 
as to the different classes of business on which fair trade prices will 
be imposed placed his jobber-customer competitor at a decided dis- 
advantage. This is particularly true if supplier A proceeds to sell 
to these farm and commercial account consumers at. a price of 19 cents 
gallon, which is 1 cent per gallon less than jobber B can purchase 
or. Supplier A could also put the jobber at a further disadvantage 
by establishing a fair trade price to retailers of 21 cents per gallon, 
thus giving the jobber a margin of only 1 cent per gallon, which any- 
one in the petroleum industry knows is grossly inadequate. It might 
be argued that if the industry intended to indulge in such tacties it 
would have been done long before now. My response to that alle- 

tion is that the supplier has not up to now had the benefit of this 
legislation which would legally sanction such cutthroat methods of 
competition. 
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There are many other instances which could be pointed out to in- 
dicate that the provisions of this sentence could keep the courts busy 
for many years. Further, we would specifically point out the last 
part of the sentence which states: 

* * * he is not a wholesale distributor of products other than products 
which he manufactures. 

It is quite probable that this one provision might preclude the ap- 
plication of this bill to the major oil companies in the petroleum in- 
dustry. Most of these companies at one time or another exchange 
products and when such exchange is effected, then such product be- 
comes one other than that which he manufactures and thereby would 
render such a supplier incapable of fair trading his products in com- 
petition with his wholesale customer-competitor. Further, most sup- 
pliers engage in the sale of tires, batteries, and accessories to their 
jobber and retailer customers. In few instances are these items man- 
ufactured by the supplier. To the extent that a supplier sold these 
products at wholesale in competition with a jobber, then such items 
could not be fair traded under the provisions of this sentence in 
section 6. Undoubtedly this is one of the reasons that the Atlantic 
Refining Co. recommended that substantially all of section 6 be 
redrafted. In the redraft proposed by this company they eliminate 
the words “wholesale distributors” and substitute the word “distribu- 
tors.” What is a distributor under the provisions of this bill? Cer- 
tainly it has not been defined. Does it include both wholesale and 
retail distributors? If so, then section 6 under the proposed amend- 
ment. would permit the supplier to compete not only with its whole- 
sale distributors under prescribed conditions but also with its retail 
distributors. Is this the intent of the bill? No small businessman 
wants to spend the next 10 years in court atempting to find out what 
the Congress meant. 

Section 7 of the bill in substance provides that it shall be unlawful 
for a distributor with notice of a stipulated or minimum sale price on 
branded merchandise to sell such merchandise at a price lower than 
such minimum or stipulated price. As this committee well knows, 
many of the merchants of the Nation indulge in giving away trading 
stamps and other commodities in conjunction with the sale of mer- 
chandise, as well as in some instances giving away tickets on drawings 
for automobiles and other prizes. Would this bill as written mean 
that it was unlawful to sell at the minimum price and in addition 
thereto give away trading stamps or some other thing of value 
Certainly the bill is not clear on this point, and it would seem to be 
a little absurd for one retailer to adhere to a minimum price of 25 
cents per gallon for gasoline while a competing dealer selling the same 
brand across the street sold for 25 cents per gallon but, in addition 
thereto, gave away trading stamps valued at one-half cent per gallon 
or possibly gave a glass, dish, or ticket which entitled the purchaser to 
participate in a drawing for a Cadillac automobile. Certainly any 
law with reference to minimum or stipulated prices should not permit 
circumvention of the intent of the law by permitting a merchant to 
sell at the proper price but in addition thereto give away something 
else of value. If such is the end result, then minimum or stipulated 
fair trade price laws are rendered ineffective from the very beginning, 
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and we have again added another layer on a long series of badly 
drafted fair trade laws which neither meet the test of legality nor the 
purpose of such laws. oD of 

Without going into the details of some other objectionable features 
of the bill, I would like to conclude with the following questions and 
observations : 

1. Is there anyone who feels that it is good law to vest in the Gulf 
Oil Corp., or any other major oil company, the right to fix the prices 
of its branded products at all levels of trade while permitting Gulf to 
sell the same grade and quality of gasoline to unbranded distributors 
who can sell at any price they please in competition with the branded 
distributors subject to fair trade prices / 

2. Does it make sense to pass legislation imposing regulations on 
wholesale distributors and retail distributors without defining those 
terms, particularly when an oil jobber, for example, may engage in 
both wholesaling and retailing, dependent on the definition thereof ? 

3. What is meant by the language “establish schedules of sale prices 
differentiated with reference to any criteria not otherwise unlawful”? 

4. Is it the intent of this bill to vest in proprietors, as defined 
therein, the right to in essence rewrite the constitutions of approxi- 
mately 16 States of the Union and impose on three other States and 
the District of Columbia laws which the latter have not chosen to 
enact ? 

5. Is it the intent of this bill that Gulf Oil Corp. or any other major 
oil company will be vested with the right to tell the Federal Govern- 
ment the price it will charge for gasoline at its post exchange service 
stations ¢ 

I hope that is the intent, and I hope Gulf follows it. 

6. Would it be unlawful if Texaco and Gulf established identical 
resale fair trade prices on their products in the same locality? I am 
referring there to the last sentence in section 10. 

7. Does this bill permit a proprietor, as defined therein, to estab- 
lish fair trade prices on his merchandise in any locality he may 
select, or would he be required under this bill to impose identical 
fair trade prices in all of his markets if any fair trade prices at all 
are established / 

8. Is it considered good legislative practice to pass an act contain- 
ing terms and provisions that are so vague, ateslasns or obscure that 
the complete intent of the Congress is not apparent, thus leaving the 
small businessman wandering in a twilight zone of misunderstanding 
and devoid of at least some reasonable idea as to what his rights 
are and when they are being infringed upon ? 

I am well aware that the principal proponents of this bill, the in- 
dependent druggists, have drafted a piece of legislation tailored to 
meet their desires as related to the distribution of drugs and sun- 
dries. I am equally aware of the difficulties which this group of small 
businessmen have been and are facing today and I am sympathetic 
with their problems. I cannot, however, concur in the passage of 
legislation which even though it might help one small group of busi- 
nessmen could at the same time slit the throat of other groups of 
small businessmen. If we are to pass legislation intended to be of 
benefit to the total small business community, then such legislation 


cannot be geared to fit one type of operation and ignore or jenpardize 
another. 











516 NATIONAL FAIR TRADE LEGISLATION—1959 


Unfortunately the proposed bill, if passed in its present form, 
would wreak havoc in the distribution of petroleum products and, 
in my judgment, could put more small businessmen out of business 
than it would ever keep in business. 

Senator TuHurmonp. Mr. Ellis, Senator Humphrey, I understand, 
has another appearance. He was to be the first witness, but wasn’t 
here when the hearing opened. If you don’t object, I would like to 
let him make his statement so he can go on to his meeting, and then 
we will ask you questions. 

Mr. Ettts. I would be happy to, sir. 

Senator THurmonp. Senator Humphrey, we are glad to have you 
with us. We will ask the stenographer to place the questions of Mr. 
Ellis at the end of his testimony and then let that be followed by 
Senator Humphrey’s testimony. 


STATEMENT OF HON. HUBERT HUMPHREY, U.S. SENATOR FROM 
MINNESOTA 


Senator Humpurey. Mr. Chairman, I wish to express my apprecia- 
tion for being afforded this opportunity to offer my views on S. 1083, 
the national fair trade bill. As I see it, S. 1083 is one of the most 
important pieces of small business legislation to be considered in this 
session of Congress. 

At the outset, I wish to make clear why the small business com- 
munity, and particularly its retailing segment, has attached a vital 
significance to the proposed national fair trade law. 

I might add that I have felt the national fair trade law is im- 
portant and significant since I remember my father first calling me 
by my name. My father before me was interested in it, I am interested 
in it, and if I wasn’t interested in it I am afraid my father would 
speak to me from heaven and tell me he would disown me as a son, 

My interest is not academic, may I say. I have been interested in 
fair trade because I have seen the effects of nonfair trade, and so I 
don’t discuss this subject matter from a theoretical, academic, or a 
book learning point of view. I discuss it from the point of view of the 
practical application or lack of application in the economic com- 
munity. 

I believe that I can relate to you the significance of this law best by 
first briefly describing the deadly competitive impact which loss-leader 
selling and other predatory pricing practices have upon independent 
merchants in all lines of trade. 

In the hierarchy of unfair trade practices injurious to small busi- 
nessmen, that of loss-leader selling ranks as the most destructive, and 
I have a bill in Congress relating to loss leader. My bill is S. 1338, 
I also have another one, S. 1339, to prohibit sales in commerce at un- 
reasonably low prices where the effect may be to injure competition. 

Through these loss-leader practices, a merchant offers “popular 
brands” so-called—the stars of the merchandising world—as price 
bargains to make customers think everything he sells is a bargain. He 
then raises the prices of less popular brands, which are in the vast 
majority, so that his profits more than cover his losses on the price 
bargains. His prices for popular brands, of course, make his competi- 
tors look high priced. 
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It is just a simple law of retail economics involved here. You have 
to make a profit to stay in business. You can’t give away merchandise, 
and you can’t give away merchandise at less than it costs you to operate 
a business. 

Now, you can do this for a period of time, if you are big enough 
and have enough capital so that you can take the losses, while the little 

uy is frozen out or washed out, and indeed you can do this if you 
in certain selected areas have a big chain operation, so that you can 
afford to lose in one-third of your stores and make profits in the other 
two-thirds, but I appeal primarily for the man that may have only 
one store, and is having a hard time keeping that open. 

The success of the predatory price cutter lies in his ability to utilize 
superior capital resources and tactical cunning to the disadvantage of 
his smaller competitor. Under such circumstances, the relative 
efficiency of the competitors does not enter into the contest. No more 
is involved than naked economic power. By slashing prices on a few 
items of national branded, fast-moving merchandise, he can prevent 
the family retailer from making a profit and, thus, he can doom him 
to bankruptcy. 

So as not to be accused of engaging in scare mongering, I should 
like to insert here a pargaraph from the excellent majority report 
recently issued by the House Committee on Interstate and Foreign 
Commerce relating to fair trade. 


Data on retail store bankruptcies submitted to the committee shown an alarm- 
ing number of failures among small retailers. In the 5-year period 1953 to 
1957, 21,228—or 41 percent—of the total bankruptcies were classified as small 
retailers. In 1957 retail failures numbered 6,895 involving 146,200 retail stores 
closings. Retail failures in 1958 were the highest by far for any year of the 
postwar period. A comparison of retail failures between fair trade and non- 
fair-trade States in 1953 and in 1957 shows that the increase in retail failures 
in fair trade States was less than for the United States as a whole. 

But let us examine the case for fair trade competition from the 
consumer's point of view. 

I want to say at this point, Mr. Chairman, that the case should not 
be examined only from the consumers’ viewpoint, because ultimately 
the retailer is a consumer, too, and he doesn’t consume much unless 
he can stay in business. We are all consumers, and in a sense we are 
all processors or service people, because in order to make a living, and 
to be a consumer, you have to either have property upon which you 
can make a profit, or you have to have talent, professional ability, or 
an occupation that is needed by the community that will give you an 
income; so we must, when we think of the consumer, also think of 
the producer, the distributor, the service people, and, when we think 
of these categories, we think also of the consumer. 

Senator Enerz. Mr. Chairman, would the Senator yield for a ques- 
tion ¢ 

Senator Humpnrey. Yes, indeed. 

Senator Enere. I don’t understand, Senator, why you have three 
bills in to do the same job. Now, if bills are introduced to prevent 
loss leaders, and there are adequate bills, why do we need this bill 
presently before the committee that has the effect, apparently, of 
insuring profit margins ? 

I can understand the desire to stop loss leaders, but I don’t see why 
you have to go to the next step and insure profits. 
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Senator Humpnrey. May I say to my friend from California, that 
I have more than three bills relating to small business, because as 
chairman of the Subcommittee on Retailing, Distribution and Fair 
Trade Practices in the Senaté Small Business Committee, I have 
placed many bills in that have come in as a result of suggestions in 
ag ag the best bill is the one that we are talking of now, the fair 
trade. bill. 

The other two are bills of retreating position. These other bills 
are what I would call survival, it means that you might exist, it 
doesn’t mean that you exist as a person in the economic community 
of stature, but that you might exist. 

This particular measure relies upon private initiative for its enforce- 
ment in the courts. I happen to believe that the fair trade bill is the 
better of the bills, but I also have been around, as you have, sir, in 
Congress long enough to know sometimes you have to have other posi- 
tions in case good judgment does not prevail and prudent wisdom 
does not reign supreme, so it was in that spirit that I introduced the 
measures, along with suggestions that have been offered, may I add 
most. respectfully, by groups that had testified before the subcom- 
mittee of which I have been privileged to be chairman. 

Going back to my statement, I said I wanted to look at fair-trade 
competition from the consumer’s point of view. 

First of all, mass production is the basic factor in bringing prices 
down and in raising our standard of living. Yet, mass production 
cannot and does not operate without mass distribution. It needs 
thousands and hundreds of thousands of dealers, independent and 
chain, in great cities and small towns, to handle and sell to 170, soon 
175, and soon 200 million people the output of mass production. 

Thus, fair trade makes shopping convenient to the consumer by 
making it possible for many more distribution outlets to exist than 
would be the case without fair trade. Mass distribution of consumer 
goods also makes the market more flexible to consumer wants and 
preferences. Not to be overlooked is the obvious fact that mass dis- 
tribution prevents monopoly and all the evils thereby caused to the 
consumer. 

Secondly, fair trade also assures a consumer that an outstanding 
product will remain on the market, and when I say on the market, [ 
mean in his town. There is no use of having some of these commod- 
ities on the market in New York if you live in Hector, Minn. You 
must have these commodities on the market where you are, because 
the market that is important to you is where you live. The market 
will not be lost to the consumer through destructive price tactics. As 
Mr. Justice Holmes observed in the celebrated Dr. Miles case: 

I cannot believe that in the long run the public will profit by permitting knaves 
to cut reasonable prices for some ulterior purpose of their own and thus to 
impair if not destroy the production and sale of articles which are assumed to be 
desirable that the public should be able to get. 

Now, gentlemen, I want to say as one whose family has been in the 
retail business all of its life, now over 60 years, that if you think a 
retailer in a small town is going to handle commodities upon which he 
takes a loss, or cannot make a profit, you are wrong. 
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Many a retailer today, with his price cutting in areas where fair trade 
has been thrown out the window has literally said, “Look, we are 
just not going to be involved in giving away merchandise; if you want 
charity, go to the relief station,” and we have had to say that to 
some of the manufacturers who are perfectly willing to keep their 

rofits. They set their price, but leave no price or profit for the 
retail outlet-—the man that pays the taxes, that keeps the local streets 
paved, or blacktopped, the man that takes care of the church and the 
school. 

These are the people that you need to be thinking about, and the 
purpose of fair trade ultimately is to see to it that the retailer has 
a chance to be a retailer and that the consumer has a chance to have a 
choice of products, other than out of a catalog. 

Now, of course I realize that you can have choice of products out 
of catalogs. In fact, we could maybe have people choose bills by 
national referendum out of catalogs, and save some time in Congress, 
but that isn’t the way we operate. 

Senator Enerr. If the Senator would yield, it is one thing it seems 
to me to prevent a loss leader and it is another to guarantee profit. 

Now, if that philosophy is going to be applied across the board 
in the whole economy of America, we might as well write a bill that 
says everybody has a right to so much income, and if he doesn’t get. 
it, the Government will supply it, or somebody else will. 

Senator Humpurey. No, you are not doing that. 

You don’t guarantee a profit under fair trade. 

Senator Encie. Some of these loss leader laws apply only to the 
cost of the merchandise, and do not include, presumably, the overhead 
of the operating establishment. We have great, difficulty in enfore- 
ing some of those laws, I understand, because of the difficulty of as- 
certaining operating costs. 

It is the basic philosophy of this legislation that troubles me. 
When you have a loss leader bill and you also have a bill that you 
‘all a fair trade bill, the difference between the two, as I see it, is 
that one prevents the thing you complain about so vigorously, that is 
the loss leader bill, but the other goes further than that. It provides 
for mandatory profit margins. 

Senator Humpnrey. No, it does not, I am sorry to say, my distin- 
guished friend, it does not guarantee a profit at all. There are 
many people that. couldn’t make a profit if you guaranteed a 100 
percent markup. 

It says to the manufacturer of a commodity wpon which he has his 
trademark, upon which he put his reputation and skill, that he has 
the right to say what that product is going to sell for if it is in 
competition with similar type products. 

That. is what it says, it is exactly what a union shop says to a worker, 
that. if you meet. the requirements of your skill, and you are going to 
work here in this newspaper as a linotypist, because of the nature of 
our skill and profession, here is the wage that Mr. Employer is going 
to pay you. Marketing orders for agricultural commodities are much 
the same way. 

Senator Eneie. He can do that now under assignment contracts, 
and those contracts are enforcible. 
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Senator Humpurey. I am going to get to that to show that in the 
areas where you have made an investment of your own, and particu- 
larly in trademarked goods that are in competition with similar prod- 
ucts, what we authorize in this bill is the manufacturer to set resale 
prices. There is a difference of course between that and selling prices 
at a dead loss, or even loss leader provisions, because, as you have indi- 
cated, loss leader provisions relate to a percentage over wholesale costs, 
or over manufactured cost, depending on the nature of the distribution. 

Senator Enexp. I agree that this type of thing has been done in 
other areas of the economy. What I am worrying about is whether or 
not we are going in the right direction. 

Now, this bill would go further and faster in the direction of estab- 
lishing by law methods of determining the sales prices of articles, and, 
as I say, it is a matter basically it seems to me of what kind of Ameri- 
can economy you want, because after you get through writing this law, 
somebody else is going to be in here, and I would say the farmer would 
be next. He isn’t guaranteed anything very much. 

We have minimum wages, we have all of these things. Now, what 
Iam saying is: Is this the right direction in which to take the economy 
of America ? 

Senator Humpurey. I must say I am not sure that it is the right 
direction, but that is the direction that long before fair trade had been 
happening, and interestingly enough the only people in this country 
that seem to get little or no protection are the people that are at the end 
of the line, the little guy. 

The big automobile company already has fair trade, you see, for its 
product from the manufacturing point of view. It has made its profit. 

Senator Eneie. He can do it on a consignment contract with his 
retailer, too, and that is enforcible. 

Senator Humpurey. What we are trying to do is make first of alla 
social decision, it seems to me, as to the kind of economy in which you 
wish to live. I want to be quite clear about it. I think the needs of 
the American people could all be serviced out of several big depart- 
ment stores, for example, in Washington, D.C. I think this could be 
done. I think it would be a terrible way to do it, but they have got 
one big department store in Moscow that takes care of most of the 
people in Moscow, a big department store. It isn’t a very good one, 
but it takes care of the basic needs. 

I am opposed to that kind of economy. I am opposed to an economy 
that has fewer and fewer choices. I think the essence of democracy 
is freedom of choice. I want to see many outlets, many choices, many 
commodities, and I say that you don’t have many commodities and 
outlets unless you have the kind of a system in which those com- 
modities and outlets are more than a theory, but become a reality by 
the fact that they can survive in the marketplace, and the only way 
they can survive is if they have a chance to make a reasonable profit. 

Now, I underscore the words “reasonable profit,” because this bill 
does not authorize monopolistic practices. All of these commodities 
must be in competition, and I think it goes without saying that the 
manufacturer of a commodity can price himself out of the market be- 
cause there are more than one kind of toothpaste; no matter how much 
you advertise it, if Pepsodent decides the retail price of Pepsodent 
toothpaste is going to be 79 cents a tube, and Colgate says theirs is 
going to be 43, there isn’t going to be much Pepsodent sold. 
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Senator Enexe. But the occasions on which the margins are iden- 
tical are beyond coincidence, and makes us wonder whether or not 
somebody hasn’t gotten together at a cocktail party, or over a tele- 
phone. 

Senator Humpurey. Many times that is true, with or without fair 
trade. There is no fair trade in the steel industry, Senator, but I 
will guarantee you something. The price of steel doesn’t seem to 
vary much between United States Steel, Republic, and Inland Steel. 

Senator Eneis. What I am saying is that the citation of the steel 
industry and the citation of these other things that occur is no justi- 
fication in my mind for continuing and projecting the doing of some- 
thing that is wrong. 

I am not saying that it is wrong. I merely raise the question. 

Senator Humpurey. I don’t think fair trade is wrong. I think 
what you are doing is establishing rules of fair play and fair conduct. 
I believe that without these kinds of rules, the economic marketplace 
becomes a jungle rather than an orderly house of economic commerce. 

I do not believe that it is fair and just just to have anybody do 
anything they want to in the name of competition. There is a dif- 
ference between competition and warfare, and if you just leave these 
marketplaces without reasonable protection, you are going to have 

ourself warfare. 

Even in boxing they have got rules. They even have in boxing 
countdown rules. You have to retreat to a certain corner. There is a 
certain length of time in a round, and a certain period of rest, but 
strangely in the marketplace certain people don’t want rules. They 
want the rule of might makes right. Economic power makes what 
they call competition. 

1 am not sure this is the way. In fact I am quite sure the American 
poopie don’t want this way. This is why we have built a body of law 
in this country, the Clayton Act, the Sherman Act, the Robinson- 
Patman Act, and the Fair Trade Act, which is still operative in 43 
States, the present fair trade McGuire law. 

Senator Eneir. That raises the question of the necessity of the 
Federal law. 

Senator Humpnurey. There is the necessity because of the nature 
of the attack upon these laws, and the fact that the so-called non- 
signer clause in the McGuire Act has been under attack, and I think 
has been knocked out in 14 States. This would do what the McGuire 
Act did on the basis of what we call legislation that permitted States 
to follow through with their State act. 

It would do what has been done on that basis, and on a national 
basis. 

I weighed very carefully, may I say, this bill before I ever intro- 
duced with Senator Proxmire a companion measure to one in the 
House. I had long arguments and discussions, and discussions with 
the attorneys that worked on this particular measure, with the people 
that were interested in the measure. I should say for the record it 
was several months before I introduced a measure along this line, 
simply because I wanted to see the full implications of it in terms of 
a type of Federal law that made as a Federal practice what we had 
authorized for State practices under the McGuire Act. After careful 
examination I felt that the merits of the bill were more than its 
demerits. 
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Now, gentlemen, I wouldn’t want to say this is a perfect bill. There 
may be amendments needed. I listened to the testimony of the oil 
company representatives, the oil wholesalers. Now, they have very 
different practices in the oil industry. I happen to think the whole 
oil industry needs a very careful examination, and I have so asked 
the Federal Trade Commission to make a complete economic survey 
of the oil industry. They have distribution practices which are not 
characteristic of the rest of the retail and wholesaling industry. ‘They 
have what we call dual distribution systems in the oil industry. 

Nevertheless, I held hearings for weeks, au couple of years ago, on 
so-called cut price warfare, gas price warfare up in New Jersey 
where, may I say to you, literally hundreds of outlets were destroyed 
by the predatory practices of some retailers, jobbers, and distributors, 
the big oil companies, until we were able to bring some reasonable 
degree of order back into the oil industry at the retail outlet. 

My counsel from the Small Business Committee shows me that 
Senator Proxmire had noted this for your record, in the Congressional 
Record, in one of the statements he has made. 

Now, Mr. Chairman, referring again to fair trade in its relation- 
ship to consumers, fair trade makes it possible for consumers to get 
the lowest economic prices for all his purchases considered in the 
aggregate—not bait prices on a few items and high prices on most 
other items. Let us look at this matter of prices closely. This is a 
favorite topic of fair trade’s opponents and it happens to be mine. too, 

Opponents have come to Washington with supposedly sensational 
disclosures that fair trade costs the American people some fanciful 
figure. How did they arrive at that figure? Well, simple enough. 
They sho oe for certain merchandise in certain stores at certain 
times, picking out bait merchandise sold as “bargains”. The results 
have been labeled “surveys”. Such investigators would have been 
unhappy and cried foul if others hand shopped the same stores at 
the same time for certain other merchandise, picking out the excep- 
tionally high-profit items. 

Let me say to my good friends here right now I am a druggist, and 
I know what prescriptions cost. I have been into these nonfair 
trade stores where they “gave away,” making so-called proprietary 
products look cheap to the consumer, then go get your prescription 
filled and see where the profit is. Go get your prescription in one of 
these stores. You have to get your money some place, you have to 
‘pay the help some place, so they take it out on you one place or 
another. You can’t keep these business houses open by just going 
around thinking somehow or other you are running a charity in- 
stitution. W ho is going to pay the help, who is going to pay the 
taxes, who is going to take care of the expensive “fixtures in ‘these 
stores, who is goin ‘to pay for the advertising? 

I have been in t these nonfair trade stores, I have filled thousands of 
Prrraataaa and I want to say to this committee that I think you 

can go into a fair-trade store in a fair-trade State and find that your 
cost of a prescriptions, the lifeblood of the drug store, is less than 
when you go into a nonfair trade store where they make you think 
somehow or other you are getting something cheaper until you walk 
in and have to buy a myacin drug by prescription. This is some- 
thing that needs to be laid out on this table. 
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I have been reading these discount house ads, I have been reading 
this testimony, and I] am one of the men that has been in the business, 
and I think I have some idea of what it takes to operate an establish- 
ment. I know what the studies are from Yale University and Har- 
vard University of profits, net and gross, and I know that you can’t 
operate an establishment on cut-rate prices. You have to make it 
some place. It costs you a lot of money to hire a druggist. They 
are hard to find, they are high-cost. help, they are professional people. 
You have to have druggists on duty all the time. You have licenses, 
fees, you have heavy taxes. Your fixtures are high-priced. Refrig- 
eration, all kind of built-in costs, and if anybody in this room thinks 
that you can make this money, to pay these kinds of costs out. of 
9, 3 and 4 percent margins on goods, gross margins, you are wrong. 
So if you give it away over here you have to make it up over here, 
and you either make it up on one other item that is supposedly in 
competition with the nonfair trade item, or you make it up behind 
the prescription case, or you make it up some place else. You just 
have to make it. 

I only know of this one business. I know what has happened to 
the appliance industry. I know that all over America, where there 
used to be little shops where you could go in and get good appliances. 
trade name appliances, where you could be reasonably sure that you 
were getting a General Electric or a Westinghouse or one of these fine 
trade name appliances. ‘Today in those same stores they say they 
won't handle them. I will tell you why. Why, just going around 
being a good samaritan handling their goods for nothing. These 
things are now cataloged, advertised in the big department stores, 
where they have other ways to make up for the losses they have to 
take on this counter. 

You go into any big store, Mr. Chairman, and every square foot of 
that space in that store is measured for profit. I have worked in these 
stores. A good store manager has to yield so much profit per square 
foot of floor space, and if you have items upon which you can make 
nothing, you have to make up something over here over and above 
of fair profit. You just can’t give it away. 

Senator Enere. Will you explain this to me. We have been sit- 
ting in these hearings for days, and time and again I have said where 
are the owners of these trademarked goods? They haven’t shown up 
here. We have had a handful of them, but the fellow who has a right 
to profit in my opinion is a man who builds a nationally known name 
at great expense, and then has it peddled at a cut-rate price to the 
consumer, and gets into the sort of box that you speak of where a lot 
of retailers say we are not going to handle that because the fellow 
down the street is giving it away at a loss leader. 

Now, these trademark people it seems to me have a good argument 
when they say we have a proprietary interest in seeing the good name 
of an article carried from their factory to the ultimate consumer and 
not peddled as a loss leader where the name of the nationally known 
brand is used deliberately for the purpose of getting people in the 
store. 

Where have they been in these hearings? We have had retail drug- 
gists in profusion. We haven’t had the small business organizations 
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of this country before this committee, and we haven’t had the owners 
of these name brands. They are sitting on their haunches. 

I asked a fellow in here the other day, “Where are they?” and he 
says, “I will tell you where they are, they are not so hot for this fair 
trade bill because when fair trade goes on, the pressure backs up at 
other levels of distribution, the wholesaler and the distributor, and it 
backs right into their lap, and they don’t like it.” 

Now, it makes me very uncertain about this legislation when the 

ople who have the highest equity in protecting a name brand don’t 
come before this committee and demand the right to do it. 

Senator Humpurey. Well, Senator, you raise a very important 
point, and I am unhappy about this situation. Let me tell you this, 
though, that the manufacturer of a trademarked product, or a trade 
brand product does not suffer as much from the hresioipwe of fair 
trade practices as the retailer does. He has national advertising where 
he may lose an outlet over here he picks up another bigger one over 
here for his commodity. 

He still continues to sell, at least for a period of time. I think it is 
very short-sighted on the manufacturer’s part. For a period of time 
he continues to sell at his profit margin. Remember, he establishes his 
profit margin before it ever goes out to the cutrate store. The manu- 
facturer still get his price. hTe only one that doesn’t get the price is 
the retailer in this instance, who takes a smaller margin upon the 
the established fixed price that the manufacturer establishes when 
he ships the goods to the outlet, and a lot of this is what we call direet 
shipping. A lot of this merchandise bypasses even the jobber, com- 
pletely short circuits the wholesale system. 

Now, I think it is unfortunate that more of the manufacturers 
haven’t been here, and I think your question is well taken, and I be- 
lieve it requires much more systematic probing, and inquiry than we 
have been able to give it here this morning, and surely a more satisfac- 
tory answer than I am able to give, but I would say this: Remember 
that under the enforcement procedures provided in this law, the manu- 
facturer will have to go on into the courts to enforce. He maybe 
doesn’t look with much relish upon that additional responsibility, par- 
ticularly if he is a short-sighted one and feels that he can get the vol- 
ume of goods that he would like to get out into the market to these lim- 
ited outlets of cutrate prices, but 1 must confess that it surely would 
strengthen the case for the bill if more of the manufacturers were to 
make their voice heard and their testimony available. 

Now, finally, I wish to quote you with the A. C. Nielson research 
agency. I know this is a private agency, it is the world’s largest, 
however, market research agency. This company gathers figures for 
the Nielsen index, not to prove or disprove anything about fair trade. 

Upon request the Nielsen Co. made a survey to discover the price 
experience of the collective American consumer as distinguished from 
individual shoppers. It checked the weighted average prices of out- 
standing beaitils of drug products bought by the American consumers 
over a 6-month period, January to June 1958, in food stores and in 
drugstores in the fair trade and non-fair-trade areas of the country. 

The Nielsen survey proved that the weighted average price of each 
brand as paid by the collective American consuiner was approximately 
the same in both areas of the country. 
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Similarly, back in 1952 the Nielson Co. analyzed 1949 and 1951 
rice figures in order to ascertain what consumers in the 45 trade 

Btates taken as a whole paid for a list of the best known national brand 
drug products as compared with the price paid by consumers in the 
non-fair-trade States for the same products. 

Overall, in 1949, the consumer in the fair trade States paid one-tenth 
of a cent less, on the average, per product than did her non-fair-trade 
sister. And in 1951, during a 6-month period, the fair trade State 
consumer paid 1.4 cents less per product on the average than the non- 
fair-trade consumer did. 

Now, I want to make clear these are aggregate price figures. The 
Nielsen surveys made it abundantly clear how successful certain spe- 
cial business interests which oppose fair trade have been in obscur- 
ing this whole issue. 

Many, in fact I can say most, of the items cited as examples of price 
gouging by fair trade concerns are in reality either a misguided re- 
action to loss leader advertising, as I outlined before, or the more 
sophisticated type of predatory price gouging known as preticket- 
ing—that is, false price claims. 

For example, it is not uncommon to see an item marked “Regular 
$5—now selling $2.75,” an artificially marked up price which the per- 
son who engages in price juggling knows will never exist in the retail 
market. This goes on day after day and most people think they 
are getting a bargain when the truth of the fact is that they are being 
victimized by unethical and illegal business practices. 

Special business interests which oppose fair trade have taken other 
turns equally unfounded but as equally illusive and obscure. 

They contend, for instance, that fair trade increases the profits of 
the manufacturers of articles fair traded. Now, elementary logic 
exposes that false claim since fair trade relates not at all to the sale 
price obtained by the manufacturer but to the sale price obtained by 
the retailer. The only benefits a producer gets out of fair trade is the 
protection of his trademark and the stability of his distribution 
system against the havoc caused by price wars. 

I was trying to say a moment ago, insofar as the manufacturer is 
concerned, his profit is better without fair trade. The question there 
is whether or not he has the long view, which I believe he should 
have, as to the importance of a large number of outlets, and a more 
stable marketing system under fair trade as compared to a fewer 
number of outlets with price competition in some of the larger metro- 
politan areas. 

Then there is the charge that fair trade destroys competition, and 
I think this is the charge that needs careful examination. In this 
connection, I invite the subcommittee’s attention to paragraph 5 of 
the bill, S. 1083, or the House bill. Paragraph 6 authorizes minimum 
resale prices only for merchandise that “is in free and open competi- 
tion with merchandise of the same general class produced by others.” 

In other words, rather than destroy competition, fair trade abso- 
lutely relies on it. The bill expressly states that without competition 
there would be no fair trading. 

May I say, most respectfully, when you get your telephone bill, that 
is fair traded. There is no competition. Prices are set, too. I grant 
you there is Federal regulation, or State regulation, but a guaranteed 
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profit, and the same thing is true of the private utilities. I am not 
opposed to this, don’t misunderstand me, but there is where you have 
monopolistic practices by the nature of the industry, and again not 
being critical, you establish what is a fair price; but that prior price 
is established not merely for the consumer, that fair price is estab- 
lished also for the producer or the distributor in the instance of a 
utility. 

Now, this bill expressly states that without competition there can 
be no fair trading. A fair trade act, like the Robinson-Patman Act, 
the Federal Trade Commission Act, and other antitrust laws, limits 
unbridled, unfair competition in order to promote fair competition 
and thus prevent the growth of monopoly power. 

The truth of the matter is that fair trade is only one form of resale 
price maintenance. There are many varieties of price maintenance 
specifically molded to a particular industry. 

The exclusive agency system, for instance, permits a manufacturer 
to stipulate the size of the market area to be served, the handling of 
competing products, and the minimum resale price for his product. 
Violation of this price authorizes the manufacturer to cancel the 
agency agreement immediately. 

Consignment selling, to which Senator Engle referred, is another 
method of maintaining minimum resale prices. By retaining title 
to the merchandise until sold by the retailer, the producer is able to 
set the retail price. The newspaper industry has devised its own 
method of consignment sales—and a mighty effective one. It is clear 
the Nation’s publishers are convinced that uncontrolled resale prices 
would result in a loss of circulation. I am kind of interested in why 
so many groups are against fair trade for everybody else. The news- 
papers Nave the best fair trade system in the world. 

You don’t see any cutrate prices, do you, on the large magazines? 
If you do, they come off the stand, and you don’t see them out on the 
street. corner, and I am not complaining about it, don’t misunderstand 
me. All I say is that all of the papers are not like the Cincinnati 
Inquirer, which gave to the fair trade program a very fine editorial, 
June 4 “The Case for Fair Trade” and states it in a sensible, mature 
manner without going around picking the obvious abuses and then 
generalizing from those minute details. 

It takes a broader view, and gives a sensible, reasonable, considerate 
treatment to problems of fair trade, the advantages and even the 
disadvantages. 

Senator Scorr. Would the Senator put that in the record? 

Senator Humpurey. Yes, I will ask, if it is agreeable with the com- 
mittee, to place that in the record. 

Senator Tuurmonp. Without objection, this editorial referred to 
will follow the Senator’s statement in the record. 

Senator Humpnrey. Many services have a fixed fee or charge. I 
am thinking of doctors’ fees, attorneys’ fees, haircuts, and many 
others. 

We have milk marketing orders to stabilize the resale price of 
milk and minimum wage laws to protect the workingman. Import 
controls are still further examples of retail price protection. 

Now, the common philisophy behind all these methods of retail 
price maintenance is the belief that the law of the economic jungle 
is not to apply to American economic life. Abstract economic theories 
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on the fancied advantages of unbridled competitions are being widely 
aired in debates on fair trade. I don’t see fair trade in terms of eco- 
nomic abstractions. I see it in terms of people, of human beings with 
hopes and ambitions and needs and fears. I think it is about time 
that we maphee playing around with the adjectives of geometry in 
trying to label resale price maintenance as horizontal or vertical price 
fixing, and started thinking in terms of the human equation instead. 

Those of us who have had the over-the-counter experience with 
fair trade know the relevance of the human factor. We know the 

redatory pricing practices which prevailed before fair trade brought 
insecurity and bankruptcy to thousands upon thousands of families 
whose livelihood depended on small business. 

In conclusion, gentlemen, let me recall to your minds that the liberal 
tradition has always believed that numerous and prosperous inde- 
pendent businessmen form a bulwark against concentrated economic 

wer and absentee ownership. President Franklin Roosevelt signed 
the Miller-Tydings Act which for the first time made interstate fair 
trade contracts lawful as applied to interstate transactions in States 
that had fair trade laws. President Truman signed the McGuire Act 
which extended the provisions of the Miller-Tydings Act to all dis- 
tributors of articles subject to interstate fair trade contracts, non- 
singers as well as signers. 

Briefly, my support of fair trade legislation in the final analysis is 
based on this same liberal tradition of protecting each individual’s 
political and social rights by promoting a high standard of living for 
each individual and by preventing any trend towards collectivism, 
whether public or private. In this case, it means maintaining numer- 
ous and prosperous independent businessmen. 

I support fair trade just lke I support price supports for farmers, 
marketing agreements, collective bargaining for workers, and of all 
the people that should not come in and oppose fair trade, it is the 
workers, who with their union contracts that I support provide a fair 
price for labor well performed. They are entitled to it. I don’t 
believe in scab labor. I believe in good union contracts. I believe 
in a fair price for a man’s labor, and I believe that when a man has 
gained proficiency and skill, he is entitled to ask a better price. That 
is why doctors have their organizations, lawyers have a closed shop, 
and they set fees. 

This is why skilled workers, craftsmen, building tradesmen, com- 
petent skilled men and women set their price for their wages, and when 
they don’t get it, Mr. Chairman, they have strikes until they get a 
reasonable set limit, and I believe in this. I know it has some dis- 
advantages. I know that you can say—I heard many people say— 
well, if we ddn’t have these high labor costs, we could have cheaper 
consumer prices. 

I want to add that if you didn’t have these labor costs, you would 
have cheaper consumers. Who are the consumers? The workers. 
And who are the consumers? The fellow that runs that little gen- 
eral store out in Minnesota is a consumer, and he isn’t going to be 
much of a consumer unless he can make a living, and he can’t make 
a living against discount houses who are able to borrow large amounts 
of capital, who have advantages in the economic market place that 
are not quite available to the average person. So I believe in that 
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kind of system, Mr. Chairman, and that is why I am here this 
morning. _This is an unpopular position, I well know. 

I was admonished before I walked into this room, “Don’t testify 
for fair trade, Senator Humphrey, it will hurt you.” That may 
be true. If it only hurts me, well and good, and it will help some- 
body else. It will help thousands and thousands of people in this 
country, Mr. Chairman, that deserve a chance to make an honest 
living, and I am here to tell you that if you knock down these bul- 
warks that have protected the American economy so that a retailer 
can be a retailer in fact, and not just a line employee of a large 
company, if you are going to protect that kind of system, you are 
going to have to have some kind of law like this. This may not be 
the perfect one, and I want to say to you, Mr. Chairman, I think 
we ought to examine it carefully for any weaknesses. I think the 
questions that Senator Engle brings up are highly pertinent, intelli- 
gent questions that need to be reconciled. I am not one that believes 
the committee ought to rush pellmell into these things, you know 
that, but I think you have to realize you can’t have a bill that is going 
to satisfy everybody. 

Of all the bills that have been made unpopular by press comment, 
by attack, this is it. I must have a propensity of being able to get 
ahold of unpopular bills. For example, the farmer today is the 
forgotten man in this economy, and I am his friend. I will stand 
up and fight for him against all odds. I happen to believe that the 
unskilled worker is entitled to a better minimum wage. I know this 
doesn’t make me very popular among some of the retail federations, 
The very same people patting Humphrey on the back for fair trade 
are saying, “Look at that Humphrey, he wants to extend the minimum 
wage.’ You bet I do, I surely do, and I don’t care whether they 
like me on Tuesday and dislike me on Wednesday. 

The point is I think you have to take a position, and in this instance 
I believe that this will do well by the private economy of the Ameri- 
can economic system; just as I believe in the minimum wages, ex- 
tension and expansion; just as I believe price supports are helpful; 
just as I believe, may I say, that regulatory bodies like the ICC 
are helpful, and as some of our other protections in the economic 
structure are helpful, 

Thank you. 

Senator Scorr. Mr. Chairman, may I comment that we Senators 
generally prefer to be liked on Pupedey rather than any other day, 

Senator Humpurey. That is a good day to be liked. 

Senator Enexe. Preferably the first Tuesday in November. 

Senator THurmonp. Senator Humphrey, I for one certainly feel 
most kindly toward the little businessman, and I don’t know of any 
group of people who have contributed more to our small towns and 
communities than our druggists. I am concerned about the effects of 
this bill, and I would like to ask you one or two questions. 

How many States now have fair trade laws? 

Senator Humrurey. I believe there are presently 43 States that have 
fair trade laws. However, in those 43, 14 I believe have had the non- 
signer clause declared unconstitutional; had the rest of the law, how- 
ever, still in force. There are two States, Utah and Nebraska, I be- 
lieve, that have declared the laws unconstitutional, under their State 
laws. 
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We have a very effective fair trade law, may I say, in Minnesota. 

Senator THurmonp. The supreme courts in 14 States have declared 
the law unconstitutional ? 

Senator Humpurey. Only the nonsigner portion of the law. The 
rest of the law is operative. 

Senator Enair. We have a list in the record, Mr. Chairman. 

Senator THurmonp. In 14 States, they have stricken all or a part of 
the fair trade laws on the ground that they contravene the principles 
of the State constitutions. 

I am just wondering if it wouldn’t be better if the State wants it to 
let them have it, and if they don’t want it, don’t force it on them. 

Senator Humrnrey. Well, this was the principle behind the Ma- 
guire Act. 

Senator TutrmMonp. Minnesota has a fair trade act. 

Senator Humpnrery. Yes, sir. 

Senator THurmMonp. Now, if they want that law, why shouldn’t they 
go ahead and be allowed to have it. But why should a Federal law 
be passed to force it on Texas, Missouri, or Vermont, which have re- 
fused to accept the law, or on numerous other States where the supreme 
courts have declared it in contravention of the State constitution ¢ 

Why not work through the State legislatures and the State supreme 
courts, and if their constitutions have caused these fair trade laws to 
be stricken, they can amend the constitution, if the people want to. 
Why come into Washington and get the Congress to pass an act 
which automatically strikes down any State law or any State con- 
stitution ? 

I know that is the easiest way to do it, to come in here, and that is 
the reason we centralize so much power in Washington, because it is 
the easiest way to work. If you get Congress to pass a law, the State 
statute goes out the window, the State constitution goes out of the win- 
dow, but is that sound philosophy? Is that the policy which our fore- 
fathers had in mind when they wrote the Constitution and estab- 
lished this kind of Government ? 

They meant to give certain powers to the Union to do for all the 
States things the Union could do for the States better than the States 
could do for themselves, but all other things they meant to reserve 
to the States to handle themselves. 

Now, this is a matter that States can handle themselves. If they 
want it, they will adopt it. If they don’t want it, they won’t adopt it. 

Now, why force it on them if they don’t want it? 

Senator Humpnrey. Mr. Chairman, my response to your question 
is simply this, that by the nature of our economy, with transportation 
and communication such as it is, and also by the nature of the devel- 
opment of our economic system, with large numbers of businesses 
doing business in several States, a business is able to establish what 
you might call “escape hatches” from these laws. 

A company, for example, that is in a non-fair-trade State, or in 
one that has the nonsigner clause inoperative, can do business openly 
in a fair trade State, thereby making the law a fair trade law of that 
State less effective. 

In other words, you permit another State or a business from another 
State to come in and undermine the law of your State, and that, may 
I say, is not States rights, either, because it seems to me that the 
best. way to have States rights is that the law in that State should be 
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reasonably well protected. If you are going to have the States right 
program, lets have it all the way along the line. But if a discount 
house in New York City or in Washington, D.C., I should say, can 
openly market goods in a fair trade State to the disadvantage of the 
people in that State, and in violation literally of that State law, but 
no way that they can enforce it, it seems to undermine the State law. 

Now, I grant you again, Mr. Chairman, and I want to tell you this, 
I had long thought and meditation on the matter, and several pretty 
heated arguments with some of the people that are strongly in sup- 
port of this legislation. It is no secret, and I will place it on the 
record, that I had some very tough arguments, and it was weeks and 
months before I introduced my bill, because I was concerned about 
the very thing that you are bringing up right now, I reconciled those 
doubts not by any pressure, not by any allegiance. I don’t make a 
nickle out of retail business. I want the record quite clear on that 
score. 

I have a sentimental interest, period—out of years and years of 
experience and family affiliation. But I make nothing out of it, I 
will get nothing out of it, and if I thought there was any conflict 
of interest I wouldn’t vote for it, and maybe in the light of some 
of the ugly rumors that I have heard on occasion, I shall remove 
myself from the vote on the bill. I want it understand that my 
brother runs a retail drugstore—not I; I used to, but not now. 

This isn’t a druggist bill. This relates just as surely to women’s 
clothing made by Munsingwear out in the Twin Cities—recently 
gone to Mississippi—as it relates to Ipana toothpaste. Many times 
this bill has been identified as simply a druggist bill. That is not 
true. It applies equally well to electrical appliances, fuse plugs, 
hardware material, general merchandise. It just happens that the 
druggist happens to be open earlier in the morning and stays open 
longer at night and performs a few more services, so maybe he is 
more active or restless. When I think of the long hours I used to 
put in, I am tempted to say, maybe he is just tired and irritable. 

Senator Enere. This bill could apply to the prefabricated house. 

Senator Humpurey. [ think you are right, and may I say that 
when I built a home in Minnesota, the labor that I contracted for 
was union labor. I had a pretty good idea what the price was going 
to be per hour, every day, rain or shine, and I had a pretty good idea 
what the price of shingles was going to be, too. 

Senator THurmonp. Let me proceed with a few more questions 
and then [ will turn you over to these other gentlemen. 

This bill would apply to infants’ and children’s wear, wouldn't it? 

Senator Humpurey. Yes, sir, it could. 

Senator THurmonp. It would apply to sporting goods ¢ 

Senator Humenrry. Yes, sir. 

Senator Tuurmonp. It would apply to women’s wear and men’s 
wear ¢ 

Senator Humpnrey. It could. 

Senator Tuurmonp. It would apply to furniture and furnishings? 

Senator Humrenrey. It could. 

Senator Tourmonp. And to appliances, radios and TV’s. 

Senator Humpurey. It could. 

Senator TuurmMonp. Cameras and photo supplies. 
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Senator Humpurey. It could and most of them do at the present 
time. 

Senator THurmonp. It would apply to lumber and building mate- 
rials. 

Senator Humpnrey. Any brand of goods, yes. 

Senator THurmonp. It would apply to shoes, gifts, and bakeries. 
wouldn’t it ? 

Senator Humpnurey. I didn’t get the latter. 

Senator THurMoND. Shoes. 

Senator Humpeurey. Yes, if they are branded goods, Nunn-Bush, 
for example, the price is already set pretty well. 

Senator THurmonp. It would apply to any general merchandise. 

Senator Humpnrey. If the manufacturer so desired, just as he 
can now in most of the States. 

Senator THurmonp. It would apply to books and stationery ? 

Senator Humpnrey. Yes, most all books already do this. They 
have the price in the jacket of the book. 

Senator THurmonp. It would apply to automobile dealers? 

Senator Humpurey. Well, I guess that has been characteristic 
since the automobile industry started. 

Senator THurmonp. It would apply to jewelry, wouldn't it, and 
what about watches ? 

Senator Humpurey. May I add on automobiles that the price there 
would be subject to considerable variation depending upon what you 
were willing to offer on a trade-in, and that 1s what is being done at 
the present time. If you want to get a price cut on a car, I think you 
gentlemen know this, you get a better price on the trade-in. 

Senator THurmonp. It would apply to jewelry such as Bulova 
watches. 

Senator Humpnurey. Trademarked jewelry, yes, if they so desired. 

Senator THurmonp. It would apply to hardware? 

Senator Humpurey. Trademaked, yes. 

Senator THurmonp. It would apply to farm implements, 
wouldn't it? 

Senator Humpnrey. Again you get into trade-in practices. 

Senator THurmonp. In fact, Senator, if you pass this bill, aren't 
you just about regulating the price of everything? 

Senator Humrurey. No. 

Senator THurmonp. Everything that the American consumer buys? 

Senator Humpurey. No. 

Senator THurmMonp. What is it this would not apply to? 

Senator Humpurey. Well, nontrademaked goods. It surely would 
not apply to large amounts of foodstuffs; it would not apply to any 
area not in competition, and may I point out, Mr. Chairman, that 
in many instances—— 

Senator Tuurmonp. What about foodstuffs if it is marked? For 
instance, Libby’s roast beef? It wouldn’t apply to that? 

Senator Humpurey. Well, if there is such a thing, it could, if it 
were trademarked. 

Senator THurmonp. Wouldn't it apply to Heinz dill pickles? 

Senator Humpnrey. May I say the only problem that you would 
run into, the main problem on food is the daily variation of market 
prices, because of the perishable nature of the goods. 
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Senator THurmonp. It would apply to any foodstuffs where there 
was a brand involved, wouldn’t it / 

Senator Humpurey. If you wanted to burden yourself with that 
responsibility. I must say I am of the opinion that most of the people 
in business are reasonably intelligent, and I have the feeling they 
wouldn’t want to burden themselves with this kind of structure, par- 
ticularly where there are wide market variations by the hour or day 
in price of goods. 

Senator ‘'HurMoNpD. Now, aren’t you—if the Congress should pass 
this bill, are you not only saying to a State, “We are going to force 
it down your throats whether you want it or not, and even though 
your supreme court has declared it unconstitutional in violation of 
the State constitution, yet we few people in Washington are going 
to thrust it on the people of the State anyway,” you say that to them, 
are you not? 

Senator Humpnrey. Well, if that is your interpretation of what 
we say—what we say is that the Congress determines that these are 
certain trade practices that we feel are fair and just and out to be 
established, just like we say to any wholesaler in the State of Min- 
nesota, or South Carolina, under the Robinson-Patman Act you can’t 
engage in price discrimination. - 

Now, you may have laws in the State that do not deny price dis- 
crimination. As a matter of fact, many States do not have the kind 
of law which would prohibit price discrimination, but in goods that 
moved in interstate commerce, the Robinson-Patman Act puts a pro- 
hibition, regardless of what the State law says, or State constitutional 
provision says upon price discrimination at the wholesalers level. 

Senator Tuurmonp. There is no question about that if this law 
passes—it would deprive the States of their thought in this field now, 
there is no question about that. 

Senator Humpurey. It would buttress the States attempting to 
enforce their fair-trade laws. As I said before, 43 of the 49 States 
have fair-trade laws that are constitutional; 14 of those have had the 
nonsigners clause declared unconstitutional. But understand that it 
was the whim of 40-some State legislatures, the duly elected repre- 
sentatives of the people of 43 States, that the provisions of the 
McGuire Act with the nonsigner clause be the law of the State. 

Senator THurmonp. Wasn’t that passed in most of those States 
under pressure of certain groups ? 

Senator Humpnrey. That may be. 

Senator THurmonp. I[ have been a State senator, and I know the 
influence of pressure groups. Now, as a matter of fact, weren’t these 
laws passed in those State legislatures as a result of the work of cer- 
tain pressure groups which caused them to feel that the people of the 
States wanted them, when in reality there was a serious question about 
that ? 

Senator Humpnurey. I wouldn’t want to say legislatures bow to 
pressure groups. I would say pressures were brought to bear 

Senator THurmonp. Don’t you think Congress bows to the pressure 
of pressure groups / 

Senator Humpnurey. Not always. There are a lot of pressures I 
wish it would bow to that it doesn’t. 
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Senator THurmonp. Senator, I know you have to go, and I don’t 
want to keep you longer than necessary. 

There is no question that this law would cause people to pay more 
for products, is there / 

Senator Humrenrey. I disagree with that, because I do not believe, 
No. 1 

Senator THurmonp. Then what is the purpose of the law, if it is 
not to protect the druggists who are pushing it ? 

Senator Humpurery. It doesn’t just protect the druggist. 

Senator Trurmonp. It would automatically apply to other people, 
too, but the druggists are the chief proponents. What is the purpose 
of the law if it is not to give those covered by it a larger profit? 

Senator Humpnrey. The purpose of the law is to see to it that 
items that are well known, nationally advertised, into which the manu- 
facturer puts millions of dollars of advertising in many instances, are 
not made the pawns in a vicious economic jungle, or the pawns in a 
vicious economic warfare. In other words, the purpose of the law is 
to bring some reasonable degree of order into the marketplace of 
retailing. 

Now, I say, and I think there is evidence on my side, that in the 
aggregate of the total number of commodities that a consumer buys 
in fair-trade are: is, as compared to a non-fair-trade area, that the total 
consumer market. basket in the fair-trade area will be no more than 
in the non-fair-trade area, and it is based upon one simple rule of 
economic life. You can’t make money giving stuff away. You have 
got to make it someplace else, and you “can’t make it someplace else 
unless somebody buys it. The same consumer in the ultimate, in the 
totality of things, that buys the cheap cut-priced item is also the per- 
son that is going to buy the overpriced item in order to make up for 
the losses of the cheap cutrate-priced item. It is that simple. 

You can’t have an automobile dealer giving more allowance on 
trade-ins year after year than the possible profit on the new car 
without the fellow going broke. 

Now, you can say, “isn’t it wonderful for the consumer, he gets more 
for the trade-in than it is worth.” But ultimately you lose an outlet, 
and if you lose enough of them, you are not going to have anybody 
that will take the trade-ins because he doesn’t need it. He will say, 
“If you need a car, take it at my price. 

Senator Tuurmonp. Are the retail druggists suffering today be- 
cause of the lack of the law? 

Senator Humpnurey. I think they think so. I am not closely as- 
sociated with them any longer. 

Senator THurmonp. The druggists are the chief proponents of 
the law. 

Senator Humpnrey. They make the most noise about it. Maybe 
they would be better off if they let others take more leadership on it. 
I happen to have been for fair trade since 1935, and my father was 
active in it in 1936. I didn’t have to get pumped up. I have been 
pressuring them. I have been talking to druggist conventions for 
20 years, attended at least 15 of them as a druggist, citizen, as a 
mayor, and as a Senator, and every time I have been there I have told 
them to get busy about fair trade before the get driven out of business. 

Maybe I am responsible for some of their enthusiasm, made them 
overly enthusiastic. 
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Senator Tuurmonp. Druggists haven’t been hurt worse than other 
people in business, have they ¢ 

Senator Humpurey. I don’t know. They are pretty good mer- 
chants. It is one of the best businesses to be in, I would say. 

Senator THurmonp. I have a chart before me that shows failure 
rates of retail trade per 10,000 stores, and infants’ and children’s wear 
runs 190 out of 10,000. Druggists run only 35 out of 10,000. In 
fact, there are only two categories that have had fewer failures than 
druggists—that is groceries, meat and produce, and farm implements. 
Therefore so far as failures, they have had very few failures com- 
pared with business as a whole. 

Senator Humpurey. Would you like to come to our office and see 
the accounts in my store? I will show you where we make our money, 
Senator—prescriptions, period. If we didn’t have the prescription 
counter 

Senator Tuurmonp. I am glad the druggists are doing well, but 
the point I am making is this, that the failure of druggists is only 
35 out of 10,000, whereas the failure in infants’ and children’s wear is 
190 out of 10,000. In all businesses, according to this chart, they 
have done worse than the druggists, except two. 

Senator Humpurey. I am not representing them, they will take 
care of themselves. 

Senator THurmonD. Since they are the chief proponents of the bill, 
I thought the facts ought to be laid on the record. 

Senator Humpurey. Maybe they are more generous in their atti- 
tude. If I may interject this, Senator, they are not the only witnesses. 
Let me see the list of witnesses that appeared before the House of 
Representatives. We have the hardware dealers, the Simmons Co.— 
they make mattresses. There have been jewelers, National Hardware 
Association, tobacco dealers, clothiers, appliance dealers, a glass com- 
pany—there have been all kinds of people come in. 

It is true, and I surely wouldn’t want this record to reveal anything 
but. that it started with the National Association of Retail Druggists 
back in the 1930's. 

Senator THurmonp. Isn’t an evil of a fair-trade bill the mainte- 
nance of artificially high consumer prices ? 

Senator Humrnurey. No, sir, no more may I say than price support 
on the cotton is an evil. 

Senator Tuurmonp. Did you know that 

Senator Humpnrey. Or to have import quotas to maintain textile 
prices. 

Senator THurmonp. Did you know after the Supreme Court of 
Ohio ruled that nonsigner clause unconstitutional that automatic cof- 
feemakers sold for $19.95 that had been selling for $39.95, and did 
you know that electric frying pans sold for $13.75 that had been sell- 
ing at $19? 

Senator Humpnrey. I remember when Vicks used to sell for 19 
cents and cost us 23. It doesn’t take brains to sell it for 19 cents, and 
we lost 4 cents on every bottle. But my father said this is our com- 
modity, and if we go broke selling it, we will do so until the people 
in the ready-to-wear business get out of the Vicks VapoRub business. 

Just because a coffeemaker sells for $19 when it used to sell for $39 
and the fellow selling it loses money, I don’t think that is good 
business. 
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Senator THurmonp. On May 7, 1952, Congressman Celler put in 
the Congressional Record at pages 4909 and 4910 that 100 Bayer 
aspirin in the District of Columbia sold for 46 cents, and the District 
of Columbia had no fair-trade bill, whereas in Virginia, which does 
have a fair-trade bill, they sold for 59 cents, and in Maryland sold for 
59 cents with a fair-trade bill. 

In other words, the consumer paid 28 percent more to buy aspirin 
in the two fair-trade States than that which he paid in the District of 
Columbia, with no fair-trade bill. 

Senator Humpnrey. And I can show you in the same store you got 
Bayer aspirin for 46 cents, you can get offbrand aspirin and pay more 
than you did in anon-fair-trade State. You are talking about my kind 
of work. Aspirin is acetylsalicylic acid, period, and whether it is 
Bayer aspirin or whether it is Thurmond or Humphrey aspirin, it is 
aspirin. It so happens Bayers have put up a very fine soluble prod- 
uct, and they have done a great job of advertising. They have 
brought to the attention of the American public the great therapeutic 
value of aspirin. 

Now, you can buy aspirin for 59 cents in fair-traded areas, and that 
is a very limited profit to the druggist, I say most respectfully. You 
can at 46 cents in the non-fair-trade area. But I can show you an 
offbrand aspirin in the so-called non-fair-trade store that sells for more 
than the known brand in the fair-trade store. 

Do you know where they make it up? When you walk into that 
store for Bayer’s at 46 cents a good merchandiser, if he trains his 
help right, has them say to you, “Listen, how would you like to have 
some oF oft company X aspirin at 29 cents?” You can get 100 aspirin 
tablets for 29. We have sold 100 aspirin in our store for 13 cents, and 
still made a profit. So the smart merchant doesn’t sell all his 46-cent 
Bayer; he gets you to pay 29 cents for aspirin that you can buy in a 
fair trade store for 21 cents. Now, that is the difference between run- 
ning a business and just letting it run you. 

Senator THurMonp. Isn’t it strange there is such a discrepancy in 
the fair trade price of Bayer aspirin in a fair trade State and in a 
non-fair-trade State? 

Senator Humpnrey. Not if you understand the merchandising 
practices. 

Senator THurmonp. And Phillips Milk of Magnesia sold in the 
District of Columbia for 34 cents, sold in Virginia and Maryland for 
39 cents, 14 percent more. 

Ipana toothpaste sold in the District of Columbia for 47 cents, or 
27 percent more, and 20 Gillette blue blades that sold in the District 
of Golumbia, a non-fair-trade area, for 87 cents, sold in Virginia and 
Maryland for 98 cents, or 11 percent more. 

Now, these are just instances that have been brought before the 
committee of what consumers have to pay. The evidence is they pay 
more where there is a fair trade law. 

Now, if you want to make the consumers of this country pay more 
for what they buy, you may be on the right track to advocate a fair 
trade bill. 

Senator Humrnrey. Washington, D.C., is the highest living cost 
city, practically, in the United States. It costs more to live here 
per month than it does in Virginia or Minnesota. It costs more in 











536 NATIONAL FAIR TRADE LEGISLATION—1959 


the city of Washington, D.C., for medical care, for drugs, groceries, 
and rent than it does in Minneapolis, Minn. That is a matter of Goy- 
ernment statistics, a matter of Government record. This is a high-cost 
city. If fair trade is such a, terrible blow to the consumer, why is this 
the case? When you put all this in the aggregate, someplace along the 
line you have to pay for it. . 

Senator Scorr. Will the chairman yield for one question? 

Senator THurmonp. Yes. 

Senator Scorr. I have run into one of the Washington stores and 
gotten something called cyclo-something-or-other, one of those diet 
aids, and it cost me $2. I went into my own little drugstore in the 
community of Chestnut Hill, Philadelphia—I mean it cost me $3 in 
Washington. I went into the store in Philadelphia and it cost me $2. 

I am wondering if they aren’t getting back at us for the low price 
of some of these things by charging us for the kind of thing that you 
go for without any realization of its price, something you never heard 
of the price before, like these diet aids, for instance. 

Tam sure the Washington store gypped me—either they gypped me 
a dollar, or the Philadelphia store was undercutting. I still don’t 
know what was happening. I only know it cost me a buck more 
down here. 

Senator Humpurey. It costs more to buy a daily newspaper here 
than at home. 

Senator Scorr. I still don’t know what happened to me. 

Senator Humrpurey. It costs more to buy a newspaper here than at 
home... They have AP and UP at home, and I can get it for a nickel 
out there, and it is 7 cents here. My town is unionized as much as 
this one. 

I repeat, Senator, it costs less to live in Minneapolis per month for 
a worker, professional man or a family, than it does in Washington, 
D.C., in non-fair-trade in Washington, D.C. These non-fair-trade 
areas don’t seem to offer consumers, in the aggregate of the total 
market basket, much of a bargain; it doesn’t seen to add up so well. 
And, by the way, the number of independent outlets in some of the 
metropolitan areas such as this one is diminishing. 

I wouldn’t dispute the prices that you have in reference to Vir- 
ginia and Maryland and the District of Columbia. 

Senator Tuurmonp. It was. brought out here this morning by Mr. 
Ellis in his statement. that the Gulf Oil Co., or any major oil com- 
pany, would have the right to fix prices of its branded products to 
all levels of the price by permitting Gulf to sell the same grade and 
quality of gasoline to unbranded distributors who can sell at any 
price they please in competition with the branded distributors—I 
would like to get your comment on that. 

Senator Humpurey. Senator, I would want to discuss this with 
counsel of the committee. I listened to Mr. Ellis’ statement, in part, 
this morning, and I held hearings for about 3 weeks 2 or 3 years ago 
on the pricing practices of the oil industry, and I must say that I 
would have needed the wisdom of an Einstein to have understood 
how they do these things. 

There are unusual business practices in the oil industry. I am 
not passing judgment on them, I just say they are unusual—dual 
distribution practices are not like what you have in most retailing, 
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and there are other practices relating to the direct sale from the proc- 
essor (that is, the refiner to the companies) to the outlets, that are most 
unusual. There have been more price wars in the retail oil industry 
than almost any other industry, and they have been very devastating. 

I will say this, that as a result of our hearings about 3 or 4 years 
ago on the New Jersey gasoline price war, certain fair trade prac- 
tices were instituted, and we have a host of letters and communica- 
tions from the retailers in New Jersey thanking us for our efforts in 
trying to bring some rule of reason into their economy. 

‘T believe Senator Proxmire referred to that. 

Senator THurmonp. The Senator realizes under this bill that the 
little retail merchant would be at the mercy of the manufacturer 
who will have the power to fix the prices at which the goods will be 
sold. 

Senator Humpnrey. Yes: if you mean the retailer—that the manu- 
facturer would be able to establish what he considers to be a fair 
rice for his commodity that the retailer would be required to sell 
it at that price—I understand that, providing the goods are in 
competition. 

Senator THurmonp. Now, the Senator as he spoke this morning 
about big steel companies managing to sell at the same price, and I 
believe the Senator feels the prices of steel have been run up—— 

Senator Humrurey. Yes, sir. 

Senator THurmonp. Why wouldn’t the same principle apply if 
some of the big manufacturers of toothpaste or any other commodity 
got together around a lounge, or over the telephone or any other 
way and determined that they would keep that price up? Wouldn’t 
the consumers suffer in the end ? 

Senator Humpurey. | would say if we give the Federal Trade 
Commission the funds that it needs for its enforcement staff, it needs 
about twice what it has presently, and I would like to go on record 
for the same, and if we would fortify the Antitrust Division of the De- 
partment of Justice, so that it was a real effective Antitrust Division, 
and that if it would keep a watchful jaundiced eye on all of these 
operations, it might have a very salutary effect. 

Without fair trading, Mr. Chairman, there is the opportunity for 
a good deal of pein fixing that takes place in an informal, intangible 
type of atmosphere. But with good enforcement, good investigation, 
and with effective, prompt enforcement, I think you would find that 
there would be very little possibility for this type of activity, price- 
fixing activity, by collusion. And, by the way, I want to advocate, and 
I know this committee doesn’t have jurisdiction over appropriations, 
but I think it is nothing short of a tragedy that the Federal Trade 
Commission today has as limited a staff as it has to do an effective job 
of policing and enforcement, and that the Antitrust Division is as 
Bory staffed in terms of numbers of personnel as it presently is. 

hese are areas that need to be strengthened. 

Senator Tuurmonp. The questions that have been propounded this 
morning are in an effort to explore the effect of the piece of legisla- 
tion we are now considering. Of course, we will propound questions 
to other witnesses as we have been doing to bring out all facets of this 
matter so that the subcommittee will have the benefit of the opinions 
a various witnesses on these points that might be considered 

efects. 
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We are pleased to have you with us. We wish to thank you for 
coming before us and giving us the benefit of your opinion on this 
piece of legislation. , 

Senator Humrpurey. I have enjoyed it. I want to compliment the 
chairman and his committee on a very probing discussion, one that 
has been enjoyable to me, and [ hope of some benefit to the committee. 

Thank you. 

(The editorial previously referred to is as follows :) 


U.S. SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
July 28, 1959. 
The Honorable Strom THURMOND, 
Chairman, Subcommittee on S. 1083, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 

Dear SENATOR: Enclosed is a brief regarding the constitutionality of the Fed- 
eral fair trade bill, S. 1083. As you can see it was prepared by Dr. Norman J. 
Small, legislative attorney, American Law Division, Library of Congress. I 
would very much appreciate it if you would consent to include this brief in the 
official transcript of the fair trade hearings. 

Kind personal regards. 

Yours very truly, 
Huspert H. HUMPHREY, 
Chairman, Subconmittee on Retailing, 
Distribution and Fair Trade Practices. 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
July 21, 1959. 
To: Hon, Husert H. HUMPHREY, 
From: American Law Division. 
Subject: Constitutionality of Federal fair trade bill (S. 1083; 86th Cong.) 


From their inception our antitrust laws have been construed as prohibiting 
price fixing on the part of those trading in interstate commerce. Not long after 
the adoption of the Sherman Act, however, the Supreme Court acknowledged 
that express statutory authorization would suffice to render resale price main- 
tenance entirely lawful. Thus, in denying injunctive relief in 1911 against a 
nonsignor who knowingly undersold the vendor’s trademarked merchandise, the 
Supreme Court uttered the following statement: ‘Nor can the manufacturer, by 
rule and notice, in the absence of contract or statutory right, even though the 
restriction be known to purchasers, fix prices for future sales” (Dr. Miles Medi- 
cal Co. v. Park and Sons Co., 220 U.S. 220, 405). It will be noted that in the 
cited case, the court did not base the validity of resale price maintenance upon 
agreement and statutory authorization, but upon agreement or statutory ap- 
proval. In the light of the facts embodied in the controversy to which the 
quoted opinion pertains, it therefore becomes exceedingly difficult to accept the 
conclusion now being set forth that Congress cannot constitutionally authorize 
traders of branded merchandise in interstate commerce to enforce observance 
of resale prices by nonsigners apprised of the vendor’s price policy. 

Before embarking further upon an evaluation of the contentions of invalidity 
now being put forth by opponents of S. 1083, it may be appropriate to note the 
comments of a judge who, by present-day standards, might be viewed as a con- 
servative. Dissenting in the Dr. Miles medieal case, Justice Holmes offered this 
conclusion : 

“I think we greatly exaggerate the value and importance to the public of 
competition in the production or distribution of an article (here it is only 
distribution) as fixing a fair price. What really fixes that is the competition 
of conflicting desires. We, none of us, can have as much as we want of all the 
things that we want. Therefore, we have to choose. As soon as the price of 
something that we want goes above the point at which we are willing to give up 
other things to have that, we cease to buy it and buy something else. Of 
course, I am speaking of things that we can get along without. There may be 
necessaries that sooner or later must be dealt with like short rations in a ship- 
wreck, but they are not Dr. Miles’ medicines. With regard to things like the 
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latter it seems to me that the point of most profitable return marks the equilib- 
rium of social desires and determines the fair price in the only sense in which 
I can find meaning in those words. The Dr. Miles Medical Co. knows better 
than we do what will enable it to do the best business. We must assume its 
retail price to be reasonable, for it is so alleged and the case is here on de- 
murrer; so I see nothing to warrant my assuming that the public will not be 
best served by the company being allowed to carry out its plan. I cannot believe 
that in the long run the public will profit by this court permitting knaves to cut 
reasonable prices for some ulterior purpose of their own and thus to impair, if 
not to destroy, the production and sale of articles which it is assumed to be 
desirable that the public should be able to get.” (Dr. Miles Medical Co. v. Park 
and Sons Co., op. cit., p. 412). 

In the attack on the constitutionality of Federal fair trade legislation, two 
major arguments have been employed; namely that, (1) the measure, contrary 
to the separation of powers principle and the due process clause of the fifth 
amendment, would surrender to private entrepreneurs the power to originate 
legislation in the form of price fixing, and would permit businessmen to enforce 
observance of prices thus established by invoking remedies which only govern- 
mental instrumentalities are competent to grant; and (2) that the contemplated 
legislation is not a legitimate exercise of the congressional power to regulate 
interstate commerce (art. 1, § 8, cl. 3). To sustain the issue of unconstitutional 
delegation, reliance has been placed almost entirely upon two holdings of the 
Supreme Court rendered during the depression era, one invalidating the National 
Industrial Recovery Act, and the second, the Bituminous Coal Conservation Act 
of 19385 (Schechter Corp. v. U.S. (1985) 295 U.S. 495, 521-522, 537-539, 541-542; 
Carter v. Carter Coal Co. (1936) 298 U.S. 238, 281-283, 310-311). Were these 
decisions relevant to the instant controversy, they undeniably would be more 
than adequate for purposes of sustaining judicial condemnation of the proposed 
legislation as unconstitutional. However, the pertinency of the aforementioned 
cases to fair trade legislation has been examined by Federal courts on several 
occasions and in each instance has been found wanting. 

Thus, in validating the Illinois resale price maintenance statute in 1936, the 
Supreme Court had ample opportunity to apprise the merits of the unconstitu- 
tional delegation argument and disposed of the same by concluding that this 
constitutional infirmity was not discernible in the Illinois law. Unlike the 
congressional enactments invalidated in the previously cited cases, the Illinois 
fair trade law was found to contain precise standards, in conformity with which 
private businessmen were authorized to establish resale prices, and set forth 
with unmistakable clarity the procedure to be followed in enforcing compli- 
ance therewith. In short, the Illinois statute did not grant, as was true of 
the unconstitutional Federal enactments, carte blane authority to private in- 
dividuals to originate and devise the rules whereby their business relations 
with others were to be governed and thereafter to obtain governmental ratifi- 
cation of their conduct and aid in effecting observance thereof. 

How emphatically the Court rejected the contention that fair trade legisla- 
tion entails an unlawful delegation of legislative discretion is most convincingly 
disclosed in the following statement : 

“We find nothing in this situation to justify the contention that there is an 
unlawful delegation of power to private persons to control the disposition of 
the property of others, such as was condemned in * * * Carter v. Carter Coal 
Co., 298 U.S. 238,, 311. In these cases the property affected had been acquired 
without any preexisting restriction in respect of its use or disposition. The 
imposition of the restriction in invitum was authorized after complete and un- 
restricted ownership had vested in the persons affected. Here the restriction, 
already imposed with the knowledge of the appellants, ran with the acquisi- 
tion and conditioned it” (Old Dearborn Co. v. Seagram Corp. (1936) 299 U.S. 
183, 192,194). {Emphasis supplied.] 

When confronted with these disclosures, as set forth in the last cited case, 
opponents of the proposed Federal fair trade legislation have had recourse to 
a variety of arguments in an attempt to prove that the validity thereof cannot 
be sustained by reliance on the Old Dearborn decision, First they contend that 
States are not compelled by the due process clause of the 14th amendment 
to observe the separation of powers principle; and therefore a holding by the 
Supreme Court sustaining the exercise of legislative power by other than the 
State legislature is devoid of any significance for purposes of determining the 
constitutionality of a surrender of legislative discretion by the Congress. To 
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this line of reasoning the correct answer to be given is that although States 
are not constitutionally obligated to observe the separation of powers principle 
in constructing their Government, their freedom of action extends only to 
an allocation of legislative power to other than the legislative branch of their 
Government. Insofar as they attempt to surrender legislative or other govern- 
mental power to private individuals whereby the latter are enabled to limit 
the freedom of their fellow citizens, the States are constrained by the due 
process clause of the 14th amendment no less severely than is the Congress 
under article 1, section 1, and the due process clause of the fifth amendment. In 
short, any attempted State delegation of legislative power to private citizens 
unquestionably would be condemned as unconstitutional (Carfer v. Caldwell 
(1906) 200 U.S. 293, 297; see also Hurtado v. California (1884) 110 U.S. 516, 
535-536) . 

On the ground that the real purpose of a resale price maintenance statute 
is not to safeguard the goodwill of the manufacturer or distributor but rather 
to sustain inefficient retailers from the competition of other retailers who, by 
superior merchandising methods, are able to reduce their distributive costs and 
consequently to sell for less, it is now contended that the theory of the seller’s 
retention of title in his trademark and his need for protection thereof, on which 
the Old Dearborn case is founded, is no longer supported by the evidence. To 
establish the falsity of this older premise it is stated that one has only to exam- 
ine the legislative record wherein there is to be found abundant proof that “re 
tail dealer associations, rather than manufacturers, have been the outstand- 
ing protagonists of fair trade legislation” and the manufacturers are merely 
“unwilling proponents of such measures.” Insofar as the latter are disposed to 
litigate nonobservance of resale price schedules set forth in contracts which they 
have negotiated, it is alleged that they do so, not with a view to protecting them- 
selves against any tangible loss or injury, but rather to escape “the wrath” of 
angry retailers who threaten to boycott the vendors’ products unless they are 
spared from harm by more effective enforcement of resale price maintenance 
agreements. Fair trade lawsuits thus inspired are said to afford ample proof 
that the nonconforming merchants vending merchandise at prices below those 
established by the seller harm not the vendor but rather those of his customers 
who have agreed to abide by his prices. 

By virtue of such vendor-vendee relationship the conclusion is said to be un- 
avoidable that the nonsigning purchaser, or retailer, acquires unqualified title 
to the merchandise which he resells, and to the extent that he is constrained by 
resale price maintenance legislation to yleld to the dictates of a seller who, in 
law, is a total stranger to him, such retail purchaser is arbitrarily deprived, 
without due process of law, of his liberty to dispose of his own property as he 
pleases (Eli Lilly and Co. v. Schwegmann Bros. (1953) 109 F. Supp. 269, 270-272). 
Such a deprivation could become constitutionally tenable only by the introduction 
of evidence that the price fixing authorized by a Federal fair trade law was 
necessary to promote the public interest in maintaining interstate trade on a 
fair, competitive basis or to further police power objectives such as Congress is 
competent to foster through exercise of the commerce clause. For the reasons 
already stated this evidence is alleged to be lacking. 

Secondly, opponents of Federal fair trade legislation maintain that the Old 
Dearborn case affords no aid in establishing the constitutionality of the former 
for the reason that this decision was limited to a controversy embracing signers 
of a resale price maintenance contract. To the extent that only parties to a con- 
tract are involved, they are prepared to concede that no denial of due process 
can result: for through enforcement of a fair trade statute a price-cutting buyer 
would merely be obliged to live up to his agreement, and hence cannot plead 
unconstitutional interference with his liberty of action and his freedom to dis- 
pose of his own property as he sees fit. In the light of the Supreme Court's 
reaction, as hereinafter set forth, to this due process contention, such interpre- 
tation of the Old Dearborn decision, even if accurate, would have dubious value; 
but the fact is that the Old Dearborn case was adjudicated on the premise that 
the offending buyer was not signatory to any resale price maintenance contract. 
Thus, on page 187 of its opinion, the Court asserted that “the contract was as- 
sailed by appellant [buyer] below as ineffective, and for present purposes we 
accept that view.” [Emphasis supplied.] i 

In a final effort to devalue its significance, the Old Dearborn case also is | 
attacked as being predicated on an assumption that subsequently will be rejected 
by the Supreme Court as being at variance with the facts (Schwegmann Bros. | 
v. CaWwert Corp. (1951), 341 U.S. 384, 388-389). Specifically, it is argued that | 
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the Supreme Court in the Old Dearborn decision erroneously assumed that the 
vendor of a branded commodity retained a property right in the trademark 
thereon which a legislature, consistently with due process, is competent to 
protect. This assumption is evident in the following statement: 

“Appellants [the buyer] own the commodity; they do not own the mark or 
the goodwill that the mark symbolizes. And goodwill is property * * *, injury 
to which * * * is a proper subject of legislation * * *, Distinctive trade 
marks * * * are legitimate aids to the creation or enlargement of * * * good 
will. It is well settled that the proprietor of the goodwill is ‘entitled to pro- 
tection as against one who attempts to deprive him of the benefits resulting from 
the same’ * * *, The ownership of goodwill * * * remains unchanged, not- 
withstanding that the commodity has been parted with * * *. There is a great 
body of fact and opinion tending to show that price cutting by retail dealers is 
not only injurious to the goodwill and business of the producer and distributor of 
identified goods, but injurious to the public as well” (Old Dearborn Co. v. Sea- 
gram Corp., op. cit., pp. 194, 195). 

Embodying as it does an attack based principally on the ground of unconsti- 
tutional denial of due process, the last mentioned argument presents what is 
perhaps the most effective legal criticism that can be devised against the 
validity of the proposed legislation. Thus far, however, there is not the slightest 
indication that the Supreme Court is, or will become, receptive to this line of 
reasoning. On at least two occasions since rendition of the Old Dearborn 
opinion, it has rejected opportunities to appraise the merits of the aforemen- 
tioned argument. Thus, when the U.S. district court judge in the Second 
Schwegmann case suggested the advisability of a reversal of the Old Dearborn 
ease based on the contentions just presented, his recommendation was com- 
pletely ignored by the court of appeals in an opinion sustaining the constitu- 
tionality of both a State fair trade law and the Federal McGuire-Geogh Act 
(USO 15-45). By denial of certiorari, the Supreme Court refused to review 
the latter opinion (Schwegmann Bros. Giant Super Mkts. v. Eli Lilly and Co. 
(1953) 205 F. 2d 788; cert. den. (1958) 346 U.S. 856, 905). Subsequently, in 
an appeal from a State court ruling upholding as valid another State fair trade 
law and the Federal act, and rejecting the issues of unconstitutional delegation, 
denial of due process, and unlawful price fixing, the Supreme Court again denied 
review. In fact it dismissed said appeal “for want of a substantial Federal 
question” (S. Klein on the Square, Inc. vy. Lionel Corp. and Masters, Inc, v. 
General Electric Co. (1954) 307 N.Y. 220; 120 N.E. 2d 802, 805; cert. den. (1954) 
348 U.S. 860, 892). Thereafter, another Federal court of appeals sustained the 
McGuire-Keough Act without even alluding to the arguments submitted in oppo- 
sition thereto (Sunbeam Corporation v. Richardson (1957) 243 F. 2d 501, 503). 

In the light of this judicial record, the proposed Federal fair trade legislation 
would seem to be immune from attack on the grounds heretofore considered. 
If the Supreme Court could perceive no substantial constitutional issue in the 
previously cited decision of the New York Court of Appeals, which embraced all 
of the contentions most likely to be marshalled against 8S. 1083, if enacted, then, 
short of a wholly unanticipated and abrupt reversal of long established prece- 
dents which the Supreme Court only recently refused to reappraise, it becomes 
exceedingly difficult to ascertain the basis upon which the Court could be induced 
to invalidate the proposed measure. 

The delegation and due process contentions that might be advanced in liti- 
gation arising from adoption of S. 1088 are indistinguishable from those which 
have been repeatedly rejected in the decisions construing State fair trade laws. 
Consequently, any prediction that, in litigation precipitated by enactment of 
S. 1083, the Court will resolve these issues any differently appears to be thor- 
oughly unsound. Not being retroactive but prospective in its application, the 
measure would not subject vendees to arbitrary and unforeseeable restraints in 
disposing of branded merchandise. By the very precision of its terms, the pro- 
posed legislation would put vendees on notice that acquisition of trademarked 
articles may be conditioned by the resale price maintenance policies which a 
manufacturer or distributor, under warrant of authority granted by this meas- 
ure, would become privileged to impose. It is therefore incorrect to describe even 
a vendee who is not signatory to a resale price maintenance contract, but who 
has been advised of its terms, as a total stranger to the fair-trading distributor. 
Such vendee’s acquisition of branded merchandise having been conditioned by 
the provisions of such contract, he is not in a position to contend that his title 
is unqualified and therefore that he is at liberty to resell at any price he may 
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choose. Only a vendee whose title to branded merchandise has been retroac- 
tively subjected to the terms of a Federal fair trade law could correctly advance 
this contention; but the prospective operation of the contemplated measure 
effectively precludes utilization of such an argument. 

To contend at this late date that price fixing is valid only when made applicable 
to a business affected with a public interest or imposed in an emergency en- 
dangering public health or safety is to advance an argument founded upon 
principles of constitutional interpretation long since discarded by the Court. 
“Upon proper occasion and by appropriate measures [a] * * * State [is now 
deemed competent to] regulate a business in any of its aspects, including the 
prices to be charged for the products or commodities it sells” (Nebbia v. New 
York (1934) 291 U.S. 502, 537) ; and since “the authority of the Federal Govern- 
ment over interstate commerce does not differ in extent or character from that 
retained by the States over intrastate commerce,” it follows that no constitu- 
tional infirmity would attach to price fixing authorized by the proposed measure 
(U.S. v. Rock Royal Co-op. (1939) 307 U.S. 533, 569-570; Olsen v. Nebraska 
(1941) 313 U.S. 236, 244-245). 

One other argument going to the constitutionality of the proposed measure re- 
mains to be appraised ; namely, that 8. 1083, if adopted, would not be a bona fide 
regulation of interstate commerce. Although embodying a much more amplified 
regulation than that imposed by the McGuire-Keogh Act (U.S.C. 15:45), S. 1083, 
as an exercise of the Federal commerce power (art. 1 § 8 cl. 3), is not appreciably 
different from that act; and inasmuch as the McGuire-Keogh Act has withstood 
the test of constitutionality, there is every reason to believe that the proposed 
measure, if enacted, will be sustained by the Court as an equally valid utiliza- 
tion of the commerce clause. Indeed the Supreme Court has already acknowl- 
edged that when fair trade proposals approximating the scope of S. 1083 were 
previously under consideration by the Congress, it was “not without significance 
that while the proposed legislation was vigorously assailed in other respects * * * 
[no] * * * constitutional objection was urged” (Old Dearborn Co. v. Seagram 
Corp., op. cit., p. 190). An equally persuasive intimation of validity also is to 
be found in the older Dr. Miles Medical case wherein the Court suggested that 
resale price maintenance in the form now sought to be employed could be 
sanctioned by statute (Dr. Miles Medical Co. v. Park and Sons Co., op. cit., p. 
405). 

With these observations of the Supreme Court in mind it is understandable that 
lower Federal courts have not considered themselves obligated to employ more 
than a sentence or two in rejecting challenges to the validity of the McGuire- 
Keogh Act as a regulation of interstate commerce. “As to interstate commerce 
it is now settled that the power of Congress is * * * plenary” (Schwegmann 
Bros. Giant Super Mkts. vy. Eli Lilly and Co., op. cit., p. 793). The refusal of 
the Supreme Court to grant certiorari for purposes of reviewing that decision 
or the decision of the New York Court of Appeals, also upholding the McGuire- 
Keogh Act, as well as its avoidance of any comment on the validity of that act 
in McKesson and Robbins v. U.S. (1956) 351 U.S. 305, induced another Federal 
court of appeals subsequently to add the following succinct statement. “The 
foregoing is certainly persuasive that the Supreme Court views the McGuire 
Act as not invalid on constitutional grounds” (Sunbeam Corporation v. Richard- 
son, op. cit., p. 503 ; see also: (1953) 346 U.S. 856, 905; (1954) 348 U.S. 860, 892). 

Inasmuch as the proposed legislation would accord a limited exemption, exer- 
cisable at the option of the seller, from the present statutory ban on price fixing 
as a restraint of interstate trade (U.S.C. 15:1), its lack of uniformity in op- 
eration presumably would afford the only ground for challenging it as a regula- 
tion of interstate commerce. Since not all distributors will elect to utilize the 
resale price maintenance privilege granted by the measure, it probably will be 
contended that a proposed regulation, which may or may not be employed at 
the election of the vendor, can scarcely have more than a tenuous connection 
with its declared objective, the promotion and protection of interstate commerce. 
Enchancement of interstate trade, it will be argued, is unlikely to be attained 
by a regulation which participants in interstate commerce are at liberty to 
ignore; for the very enjoyment of such an option provides all the evidence 
necessary to demonstrate that the proposed measure is utterly devoid of any 
substantial relationship to interstate commerce and is nothing more than an 
arbitrary concession to private businessmen to engage in price fixing as they 
see fit. 
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Upon more careful examination this argument appears to be addressed to the 
expediency or practicability of the contemplated enactment rather than to its 
constitutionality as a regulation of interstate commerce. With the former con- 
sideration the Court repeatedly has stated it has no concern. As long as there 
is a reasonable basis for the conclusion of Congress that resale price mainte- 
nance will “promote the distribution in commerce of merchandise which is 
identified by a trademark * * *,” the Court will not go behind such finding 
for purposes of determining whether the proposed measure is a reasonable 
exercise of the commerce power. For satisfactory disposition of the lack of uni- 
formity contention, all that needs to be noted is that the uniformity rule has 
been employed by the Court only as a test of the validity of State legislation 
affecting commerce and not of the constitutionality of Federal legislation regu- 
lating interstate trade (Clark Distilling Co. v. Western Maryland R. Co. (1917) 
942 U.S. 311, 327; Prudential Insurance Co. v. Benjamin (1946) 328 U.S. 408). 

NORMAN J. SMALL, 
Legislative Attorney, American Law Division. 


[From the Cincinnati Enquirer, June 4, 1959] 


THe CASE FOR Farr TRADE 


Few subjects in our modern economic life have been discussed as vehemently— 
and with less real comprehension of the underlying principle—as fair trade. 

The popular concept is that fair trade laws are enacted to keep people from 
getting bargains, or to prevent healthful competition, or to make the public 
pay more for manufactured goods than they are worth. 

To see what fair trade really means, and how it operates, let’s suppose you 
organize a company. You’re going to manufacture electric irons—good electric 
irons, the best that can be made. You pay for research, to obtain the latest fea- 
tures in your product. You buy expensive machinery, hire skilled craftsmen, 
organize a merchandising and advertising campaign to create a popular demand 
for your irons. 

Your electric iron is not cheap, but you are convinced that the public will 
pay a fair price for a really good iron. 

First, though, you must sell them to appliance dealers throughout the coun- 
try—unless you intend to operate thousands of retail stores yourself, which 
would be uneconomical if not impossible. 

The thing that the appliance dealer wants to know is—can he sell them, or 
will he get stuck with them? 

In your case, it being a good iron and properly promoted, he can be convinced 
of its salability. But he might be stuck with them in another way. Suppose, 
after he’s purchased a good inventory and sold some to his best customers, a 
discount house or the like around the corner starts selling them “at wholesale”? 

His best customers will accuse the dealer of having “gyped” them. And if 
the retailer tries to meet the “wholesale” price, he is soon out of business. 
After all, he is renting his store, paying his help and keeping going on the usual 
traditional spread between wholesale and retail prices. 

This doesn’t have to happen too often, or too long, before you and your good 
iron manufacturing company are caught in a deadly vise. Once your product 
has gone the round of the discount houses and the “special sales,” how many 
retailers are going to stock up on your iron? And when you lose the promo- 
tion and merchandising support of the ethical retailers, even the discount 
houses and special sellers will lose interest in you. Or they’ll demand special 
price concessions that would make it impossible for you to continue manufac- 
turing a good iron. 

Fair trade, in essence, requires all dealers in your product to observé the 
suggested price. It is a protection for the independent retailer as well as the 
manufacturer of trade-name wares. 

It does not end competition. Non-fair-traded products are subject to any price 
manipulation. And there always is the compelling factor of rivalry between 
manufacturers in the various fields. 

What is so heinous about permitting a man—you, in the electric iron busi- 
hess—to suggest a retail price that will be adequate to keep you and your 
retailers in business? 
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The issue is being threshed out in Congress and the State legislatures. The 
public, we think, would do well to look at the broad principle involved. The 
“bargains” available when fair trade breaks down may be very illusory. 


Senator THurmonp. We will take a 10-minute recess and then 
continue. 


(A short recess was taken. ) 
Senator THurmonp. Al] right, we will resume the hearing. 


Congressman Dingell. 


STATEMENT OF HON. JOHN D. DINGELL, MEMBER OF CONGRESS 
FROM MICHIGAN 


Senator THurmonp. Congressman Dingell, would vou care to put 
your statement in the record ? 

Mr. Dincety. Yes, I will give you one copy for the record. 

Senator Tuurmonp. We are glad to have you with us, and with- 
out objection your entire statement will be put in the record, and you 
may feel free now to present and add anything additional that is not 
in your statement. 

(The complete statement is as follows :) 


STATEMENT OF Hon. JOHN D. DINGELL, DEMOCRAT OF MICHIGAN'S 15rH DISTRICT 


Mr. Chairman and members of the committee, for the record my name is 
John D. Dingell, and I am a Member of Congress from the 15th District of 
Michigan. 

I want to thank this committee and its distinguished chairman for the 
privilege of appearing today to testify against fair trade legislation. 

The real nature of “fair trade’ in the bills S. 10838 and H.R. 1253, is fixing 
of prices at the retail level, invariably higher than they would be under free 
competition, by the manufacturer of branded merchandise, without regard to 
wishes of retailers who sell the product or consumers who purchase it. The 
only thing required to establish such a program is notice of a nebulous sort 
from the manufacturer to the retaliers. Obviously, this is a most radical de- 
parture from the free competitive capitalist economy always used in the 
United States. In addition, the thrust of the bill is to place fair trade enforce- 
ment in the hands of wholesalers and retailers. The provisions on damages 
are patterned after the New York fair trade law, which has been interpreted 
so that damages are presumed. 

Before the United States embarks on a nationwide program of this sort, we 
should have clear understanding of the effects of resale price maintenance, 
both practical and theoretical. 

Fair trade became a part of the law of most of the States during and follow- 
ing the depression. The legislatures of four States, Alaska, Texas, Vermont, 
and Missouri resolutely refused to adopt it. Courts of 16 other States have 
held their fair trads laws unconstitutional as violative of their public policy. 
A good example of the expression of the State courts on fair trade is found in 
the opinion of the Supreme Court of Arkansas, the State from which the 
author of H.R. 1253 comes: 

“The right of appellee to sell its own property at a price agreeable to it is a 
right guaranteed by the Constitution since it is a valuable property right. 

* » * * * * « 


“It is frightful to think a device so easily concocted could destroy the con- 
stitutional bulwark protecting our personal liberties and the public welfare.” 
(Union Carbide and Carbon Corp. v. White River Distributors, 224 Ark. 558, 275 
S.W. 2d 445 (1955).) 

Equally enlightening are the statements of the courts of two of Arkansas’ sister 
States, Georgia and Nebraska, which said as follows: 

“We are also familiar with the modern trend to allow the Government to more 
and more encroach upon the individual liberties and freedoms. So far as we 
are concerned, we will not strike down the constitution of our State for this 
purpose; neither will we follow the crowd. The scheme described in the peti- 
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tion now under consideration permits a manufacturer, under the guise of 
protecting his property rights in a trade name and trademark to control the 
price of his product down through the channels of trade into the hands of the 
ultimate consumer, and into the hands of persons with whom he has no con- 
tractual relation whatever. This statute clearly violates the provisions of the 
due process clause of the constitution of the State of Georgia. (Oox v. General 
Electric Company, 211 Ga. 286, 85 S.E. 2d 514 (1955).) 

“Liberty within the constitutional meaning includes absence of arbitrary and 
unreasonable restraint upon a person in the conduct of his business and the 
handling of his property * * *. 

“Tt can hardly be questioned that this phase of the act within the constitutional 
meaning and within these concepts has the effect of permitting deprivation of 
liberty and property without due process of law. The most outstanding feature 
is, as has already been made clear, that retailers through legislative authority 
but without legislative standards for fixing prices are placed uncontrollably and 
solely in the hands of a producer and one retailer as to the minimum price at 
which they may sell the particular type of merchandise to which the contract 
between the two relates” (McGraw Hlectric Co. vy. Lewis & Smith Drug Co., 159 
Nebr. 717, 68 N.W. 2d 608 (1955).) 

Finding the system of fair trade crumbling everywhere in the courts, and 
watching it become more and more unworkable as manufacturers abandoned 
the practice in droves, its proponents now turn to the Congress of the United 
States to have such a system imposed upon the whole country by Federal fiat. 

Before dealing with the specific defects of such measures it must be observed 
that these bills are among the most ferociously lobbied pieces of legislation of 
this or any Congress. Legislation with real merit does not need such tremendous 
pressure for enactment. It should be noted that the pressures have come princi- 
pally from the National Association of Retail Druggists, and a few satellite 
organizations, all composed of retailers and wholesalers. To illustrate the 
intensity of the lobby pressure, in a number of State legislatures a fair trade 
bill was lobbied through with the identical typographical error. 


FAIR TRADE LEGISLATION IS NOT IN THE INTEREST OF THE AMERICAN CONSUMER 


These bills will cost consumers between $1.4 and $12.4 billion a year in in- 
creased costs, according to one reputable economist who testified before the House 
Interstate and Foreign Commerce Committee. That is inflation of the most 
extreme sort. Assuming the cost to the consumer to be as some middle point, 
say $5 billion, the inflationary impact of fair trade legislation is immense. 

A recent ad appearing in daily papers in Washington, D.C., showing prices in 
retail outlets of the same chain drugstore in Maryland, which has fair trade, in 
Virginia and the District of Columbia, which do not have fair trade, reveals what 
the consumer pays extra for fair trade. For 17 nationally advertised fair traded 
items a housewife in the District of Columbia or Virginia would have paid 
$71.48. Her unfortunate “sister” making the same purchases under fair trade in 
Maryland would have paid $100.22 for identical items. The only thing which ac- 
counts for the difference is “fair trade.” The hearings of the House Committee 
on Interstate and Foreign Commerce literally bulge with similar examples. 

An unbiased Department of Justice study in 1956 of prices of 736 products 
in drugstores in Washington, D.C., showed prices 28 percent higher on the 
identical items in fair trade areas. In other words fair trade cost the con- 
sumer 28 percent more on these items. Another Justice Department study 
showed that 245 appliances purchased in the District of Columbia, a non- 
fair-trade area, sold for 27.7 percent below fair trade prices. In these studies 
prices were uniformly lower in non-fair-trade areas than in fair trade areas, 
by a substantial margin. In addition, the cost of enforcement of fair trade 
by the manufacturer, running to enormous figures must ultimately be paid for 
by the consumer. General Electric alone spent more than $900,000 per year 
on enforcement of fair trade on only a part of its line. Corning Glass spent 
$100,000 per year for fair trade on only several items like glass pie plates and 
baking dishes. It is impossible to get the real enforcement expense to all 
manufacturers, but these figures show the immense cost of it. 


FAIR TRADE IS DAMAGING TO OUR ECONOMY 


Traditionally, the United States operates under a system of free competitive 
capitalism. Operating in this way we have been able to achieve economic 
growth and prosperity which are a marvel to all the world. 
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The purpose of this legislation, in the words of one of its more candid spon- 
sors, is to establish a system of retailing where, “There will not be any price 
competition, and there should not be * * * and what is really wanted is a 
floor fixed under prices.” 

The dangers of such a thing is plain to economists, and to a man they oppose 
S. 1083 and H.R. 1253. 

What happened under such a system of resale price maintenance is common 
knowledge to almost every serious student of economy and marketing. The 
whole manufacturer to retailer system shifts from one which is traditionally 
American, with high volume and low but reasonable markup per unit, to low 
volume high individual markup; manufacturers’ volume drops, retail sales 
fall off, jobs and consumption declines. The clearly inflationary nature of such 
a pricing system is obvious. 

At a time when Europe is retreating from its system of price maintenance, 
cartels, area prices and marketing controls and other agreements by manu- 
facturers and retailers, it is unthinkable that the United States should adopt 
such practices. 

Listen to the words of the European Productivity Agency of the Organization 
for Buropean Economic Cooperation (project No. 238, (1958) ) : 

“The rate of progress of productivity is generally retarded and in some 
respects may be totally arrested by resale price maintenance.” 

This study further indicates that in the last 5 years Denmark, France, 
England, Ireland, and Norway have enacted laws prohibiting or at least limiting 
the use of retail price maintenance. 

Our neighbor to the north, Canada, prohibited all forms of retail price main- 
tenance in 1951, after the MacQuarrie committee issued a report that found 
the practice of resale price maintenance, or fair trade, 

“* * * must be viewed as manifestations of a restrictive or monopolistic 
practice which does not promote the general welfare. * * * It represents a 
real and undesirable restriction on competition by private agreement or ‘law,’ 
and its general tendency is to discourage economic efficiency.” 

After the enactment of this law in 1951, Canada reexamined the effects of 
outlawing fair trade and again decided against the practice of retail price 
maintenance. 

The proponents and opponents of a piece of legislation are always a good 
indicator of its nature. Labor organizations, consumer groups, farm organiza- 
tions, like the Farm Bureau, and all reputable economists oppose the bill 
To their everlasting credit newspaper editorials are in overwhelming opposition 
to fair trade. 

All departments of the Federal Government have vigorously recommended 
against enactment of this legislation. The Department of Justice and the Fed- 
eral Trade Commission urge against its enactment most vigorously, characteriz- 
ing such measures as “pro tanto repeal” of the very antitrust laws enacted to 
preserve competition and protect the small competitor. Against these spokesmen 
for the consumer are alined the National Association of Retail Druggiste 
(NARD), a few trade organizations, retailers and a scattering of unenthusi- 
astic manufacturers. 

The Federal Trade Commission has gone so far as to say that it found re- 
sale price maintenance was unsound economically, tended to destroy com- 
petition and at least in certain areas favored large concerns. 

Although the system of fair trade or resale price maintenance ostensibly 
is aimed at permitting “vertical price fixing,” that is from manufacturer to 
wholesaler to retailer, the Federal Trade Commission in testimony before the 
House Judiciary Committee in 1952 said that the fair trade laws allow what 
is in practical effect horizontal price fixing; that is, price fixing across the same 
levels of distribution, with all its harmful results. 

“Moreover, when the nonsignor clause is added to resale price maintenance, 
the effect is the de facto nullification of our Federal laws against horizontal con- 
spiracy, notwithstanding the fact that the proposed legislation expressly pro- 
hibits horizontal price fixing. Nothing is more clearly established in Federal 
policy than the principle that horizontal price fixing shall not be tolerated. 
The proposed legislation pays lip service to that principle, yet its effect would 
be that a minimum price fixed by contract with one retail distributor would be 
come the minimum price for all other retail distributors of the manufacturer’s 
product who were placed upon notice of the existence of the contract. The 
rigidity and uniformity of the price would be exactly that of the most rigid 


horizontal price fixing conspiracy; the level of the price would be likely to be | 
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at least as high as in a horizontal conspiracy ; and the public control over the 
reasonableness of the arrangement would be as nonexistent as in the case of 
a horizontal conspiracy” (hearings February 27, 1952). 

The National Association of Retail Druggists, the loudest advocate of fair 
trade legislation, was fined in 1947 on a plea of nolo contendere charging them 
with having engaged in a conspiracy to fix the retail and wholesale prices of 
drug items, to eliminate price competition among retail druggists, and to re- 
strain competition. This conspiracy was perpetrated despite the existence of 
a consent decree filed in 1907 perpetually enjoining the association from en- 
gaging in activities such as boycotts, etc. So there can be no doubt as to the 
nature of the practices engaged in, here is what the Assistant Attorney Gen- 
eral in charge of the Antitrust Division told the House Judiciary Committee 
in the 82d Congress: 

“They threatened to refuse to handle, or to boycott, or to urge their customers 
and prescribing physicians to accept substitutes for drugstore items, where 
margins of profits had not been approved, and refused to carry in stock, boy- 
eotted, and urged their customers to accept substitutes for such drugstore items; 
agreed to sell drugstore items whose retail prices had been established by pro- 
ducers at prices not below those so established and sold said drugstore items 
at prices not below these so established ; persuaded, induced, and compelled pro- 
ducers of drugstore items to establish wholesale prices in relation to the retail 
prices demanded by defendants; threatened producers with lack of cooperation 
in the sale of drugstore items on which the wholesale prices were not established 
at levels bearing the relation to retail prices demanded by defendants and re- 
fused to cooperate in the sale of such drugstore items” (hearings, February 12, 
1952). 

Lest it appear that this is just an isolated situation, there have been at least 
nine major proceedings instituted before the Federal Trade Commission where 
resale price maintenance was an important factor in practices in restraint of 
trade and other violations of the antitrust laws. 

Similarly the Antitrust Division of the Department of Justice has success- 
fully prosecuted no less than 24 major antitrust cases where the civil complaint 
or criminal indictment, or both, alleged that practices under and pursuant to fair 
trade served as a means of fixing prices in violation of section I of the Sherman 
Act. In each case the court found the defendant guilty, criminally, there was 
an assessment of civil penalties and a finding for the Government, or a plea of 
nolo contendere or a consent decree entered, in each instance confirming the 
Government’s allegations that practices authorized and used under fair-trade 
laws were the basis for the antitrust suits. 

In the past, State fair-trade laws have been used as the basis not only for price 
fixing, but for harassment, boycotts, price fixing, vicious pressuring of manu- 
facturers and retailers, intimidation, coercion, and discriminatory practices of 
the most outrageous and unconscionable sort. Anyone who doubts this should 
read my minority report on H.R. 1253 and should consult the 1945 report of the 
Federal Trade Commission to the Congress on resale price maintenance. Manu- 
facturers have been pressured to adopt fair trade, those who have adopted it 
have been pressed to fix higher and higher markings for the retailer. 

On one instance Pepsodent Co. discontinued fair trading toothpaste. That 
manufacturer was returned to the fair-trade fold in a manner described by an 
officer of the Northern California Retail Druggists Association at the 37th an- 
nual convention of the NARD in 1935. 

“Mr. Chairman, fellow druggists, the Pepsodent Co. was operating in the State 
of California under the California Fair Trade Act. In all the time that they 
were operating under the Fair Trade Act they made no attempt to enforce their 
contract and like a bolt of lightning from the blue sky they informed us that 
the California fair-trade contract was canceled, and the general sales manager, 
Mr. Kermott, came out to California, called upon me in the California office 
to make excuses, and he had with him one of the California salesmen. I ex- 
pressed ny henrtfelt sympathy to the two young men who were in my office 
because I told them they would have the toughest time any salesmen had had 
in any territory. We passed a resolution at our meeting—and we published that 
resolution in our journal, and we sent that resolution to every member in 
California—in which we urged and advised them to discontinue the sale of any 
product that had canceled their fair-trade contract. Brothers, it was a slap in 
the face of our Fair Trade Act. It makes no difference what firm it was. It 
was unwarranted. It was the first cancellation. And to my great delight and 
the great delight of our executive committee all the druggists in California 
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refused to sell Pepsodent toothpaste or Pepsodent products. They put them in 
the basement. Some were enthusiastic enough to throw them into the ashcan, 
I wouldn’t bring this out except that I want you to really understand how the 
sales of Pepsodent products in all of California dropped off” (cited in FTC 
Report (1945), p. 143). 

One of the principal proponents of fair-trade legislation has occasion to refer 
to this in writing to a manufacturer of toilet preparations on February 10, 19386, 
saying as follows: 

“* * * to the Pepsodent Co. and some others in regard to what concerted 
action by the druggists of this country did to their volume * * *” and threat- 
ened that: ‘‘* * * if we start a campaign through our journal, carrying it through 
the officers of each State, and local association in this country, you are going to 
find that it will cause you more trouble and take away more business from you 
than you ever realized * * *.” 

Many other examples of pressure, coercion, boycotts, open and covert intimida- 
tion and other pernicious practices are found in the minority report of the 
House Judiciary Committee in reference to H.R. 6925, 82d Congress, 2d session, 
pages 35-39, and in the report of the Federal Trade Commission to the Con- 
gress in 1945 on “Resale Price Maintenance.” 


S. 1083 AND H.R. 1253 ARE UNCONSTITUTIONAL 


These bills seek 'to delegate to private persons the power to fix prices. 
This has always been considered to be a governmental function, indeed, one 
which in the United States has always been denied even to the Federal Govern- 
ment, by the people and the Congress, except in time of war. 

These measures seek to take from the retailers the valuable property right 
to sell its own property at a price and in a manner which is agreeable to the 
retailer. I would urge a careful reading of the excerpts from opinions of the 
Supreme Courts of Arkansas and Georgia cited above on this point. 

This is of course a violation of the due process clause of the fifth amendment 
of the U.S. Constitution. 

The question of delegation to private persons of the power to fix prices has 
twice been before the Supreme Court of the United States, and both times it 
was held invalid as an unlawful delegation of legislative power. 

In Schecter Poultry Corporation v. United States, 295 U.S. the court said: 

“The Government urges that the codes will ‘consist of rules of competition 
deemed fair for each industry * * * by the persons most vitally concerned and 
most familiar with its problems’ * * * But would it be seriously contended that 
Congress could delegate its legislative authority to trade or industrial associa- 
tions or groups so as to empower them to enact the laws they deem to be wise 
and beneficial for the rehabilitation and expansion of their ‘trade or industries? 
* * * The answer is obvious. Such a delegation of legislative power is unknown 
to our law and is utterly inconsistent with the constitutional prerogatives and 
duties of Congress” (p. 537). 

Judge Cardozo, in a concurring opinion, said: 

“The delegated power of legislation which has found expression in this code 
is not canalized within the banks that keep it from overflowing. It is uncon- 
fined and vagrant. * * * 


* * * * * * * 


“This is delegation running riot. No such plenitude of power is suspectible 
of transfer.” 

In Carter vy. Carter Coal Co. (298 U.S. 238 (1936)) a statute provided that 
boards composed of producers, labor representatives, miners, and others could 
prescribe minimum prices and wages. The Court held this to be an unlawful 
delegation of legislative authority to private persons. The Court said: 

“The power conferred upon the majority is, in effect, the power to regulate 
the affairs of an unwilling minority. This is legislative delegation in its most 
obnoxious form; for it is not even delegation to an official or an official body, 
presumptively disinterested, but to private persons whose interests may be and 
often are adverse to the interests of the others in the same business * * * And 
a statute which attempts to confer such power undertakes an intolerable and 
unconstitutional interference with personal liberty and private property.” 

The radical provisions of S. 1088 and H.R. 1253 will help neither manufac- 
turers nor retailers. The bills are clearly not in the interest of the small 
retailer or manufacturer. 
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These bills contain a section authorizing suits by retailers to enforce the fair 
trade practices of the manufacturer. This is literally an invitation to spying and 
harassment of small retailers by disgruntled competitors, who may now use the 
Federal right of action so eloquently warned against by its author, my friend 
and committee chairman, the Honorable Oren Harris, in 1952. 

“As a consequence of these decisions we bring the McGuire bill to you today. 
It is purely and simply enabling legislation. It says to the States of Arkansas, 
California, Tennessee, and the other 45 States, ‘You are permitted, under your 
own State procedure, to provide legislation to effect fair trade within your own 
poundaries.’ That is all it does. That is what we are here for. So the philoso- 
phy involved here today, the issue which we must pass on, is a fundamental 
issue. That is, are you going to permit the State of Mississippi to enact through 
its legislature legislation on this subject as a State under the Constitution is 
authorized to act, or are you going to say that such legislation is a burden on 
interstate commerce and the Federal Government is going to step in and say, ‘You 
cannot do that, even though the Constitution gives you that right’? 

* * * * a * * 

“Tf you set up a Federal fair-trade policy you establish a Federal cause of 
action in the courts. You might even bring Government agencies into it, and 
consequently you may have a Government bureau down in my State and in your 
State jumping on this little business or that little business, and of course you 
know what will be the result there. So, consequently, we bring to you the prob- 
lem, not trying to establish Federal policy, as the gentleman from New York 
would try to bring in here to confuse the issue.” 

The ubove quotation is from the CONGRESSIONAL Recorp of May 7, 1952, page 
4913. 

Further, small retailers, who cannot compete on the basis of location or serv- 
ice will see themselves deprived of the right to compete on price, their one basis 
of competition on nationally advertised merchandise. The result will be that 
sales cn branded goods will go to big stores and chains with big advertising 
budgets and fringe benefits like delivery. 

Small manufacturers unable to resist retailer pressure may find themselves 
forced to fair trade their products at prices too high to remain competitive with 
the larger manufacturers. 

While this is happening, the large retailers and chainstores will receive multi- 
ple blessings and competitive advantages under the act. Because of volume 
purchases they will handle fair traded goods at much higher profits than the 
small retailer. These profits will be converted into additional advertising and 
promotion, bonuses and rebates of various sorts, trade-ins, bonus stamps, and 
advantages yet unrealized, all of which will be used against the small retailer. 

Supermarkets, the 5- and 10-cent stores, department stores and other sellers 
who have the advantage of large volumes discount purchases and which now 
market by far the greater portion of cosmetics, patent medicines, toothpastes, 
ete., will be stimulated by a still higher markup to enter that field of retailing 
fair traded items with an even greater vigor and larger advertising budget, to 
the detriment of the small retailer. 

The clincher to the arguments of the proponents is that in some mystical way 
fair trade will help the little merchant. Dun & Bradstreet, with no ax to grind, 
in a study of the problem recently made a flat statement that there is no statisti- 
cal basis to believe that presence or absence of fair trade is in any way re 
sponsible for success or failures of retailers in the various States. 

Despite the cries of need for fair trade from the druggists, and their gloomy 
predictions for the retail drug industry, one fact stands forth clearly, the drug 
industry had the lowest rate of failures of any industry. 162 in 1957 and 165 
in 1958, for the whole country. According to the April 1958 issue of the Ameri- 
ean Druggist, retail drug sales for the first 2 months of 1958, the last available 
figures, were up 10 percent over the 1957 rate. The January 13, 1958, issue of 
the same publication shows sales in 1956 were 11.3 percent higher than 1955, 
when fair trade is supposed to have begun crumbling on the State level, and 
1957 prices were up another 11.3 percent. The January 12, 1959, issue notes 
a 3.5 percent anticipated rise in drugstore sales. U.S. News & World Report 
announced that drugstore sales were up one-half billion dollars, or a $7 billion 
annual volume, an increase of about 7 percent. 

S. 10883 and H.R. 1253 will not in any way stop so-called loss-leader selling, 
predatory price cutting, or sales at unreasonably low prices to injure competi- 
tion. Indeed, the bill is silent on pricing anything but branded and fair traded 
items. On at least several occasions proponents of S. 1083 and H.R. 1253 have 
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rejected anti-loss-leader legislation to outlaw the very practice of which they 
complain most loudly and use as justification for enactment of these bills as a 
substitute. The Robinson-Patman Act expressly forbids selling at an unreason- 
ably low price to injure competition, and 31 States have anti-loss-leader laws 
of one form or another. To attack loss-leader selling by a nationwide fair trade 
law is like burning down a house to roast a pig. 

Fair trade has never worked in practice for many reasons, principal of which 
is that neither consumer, retailer, nor manufacturer will submit to the strait- 
jacket of fair trade. All will diligently find, and aggressively use, a tremendous 
number of means to evade it. The manufacturer, whom spokesmen for the bill 
would have us believe favor it, do not. They gladly will dump to known price 
eutters and discount houses while holding and enforcing fair trade contracts 
against their retailers. 

The reasons why manufacturers oppose fair trade, even while paying lipservice 
to it are many; for example, the high cost of enforcement, some $900,000 a year 
for General Electric and in excess of $100,000 per year for Corning Glass which 
markets only a few fair-traded items. The practice seeks to deny manufacturers 
the benefits of selling through high-volume low-cost outlets which are the cream 
of the manufacturer's sales. 

Contrary to statements of the proponents, discount houses thrive under fair 
trade. Fair trade gives the discounter an obvious standard to point to as proof 
of savings. During the heyday of fair trade in New York City, discount houses 
increased from 500 to 2,000 in just a few years. 

The NARD, through its spokesmen, wept bitter tears for the plight of manu- 
facturers who are denied the blessing of fair trade for their products. The 
assumption being that consumers for some mystical reason lose faith in brands 
and merchandise which they can buy cheaply from price cutters. This argu- 
ment needs no refutation to the intelligent consumer, who buys the best quality 
as cheaply as he can. He has never lost faith in Chrysler, General Motors, and 
Ford autos or General Electric refrigerators and electric ranges. Every house- 
wife buys food by Carnation, Borden, Quaker, Kellogg, Swift, Armour, Heinz, 
Hormel, and Kraft, and her husband buys Goodrich Rubber tires and products, 
all of which are standards in their respective industry, and all are eagerly 
sought by consumers, often as loss leaders. There are hundreds of other examples 
available. 

If G.E. and many other manufacturers really believed this argument, they 
would fair trade every item they make. General Electric would obviously mar- 
ket everything under fair trade, as would all other manufacturers, fighting brand, 
off brand, and standard nonfair traded brands. 

The Canadian Commission on Restrictive Practices said as follows: 

“No positive evidence was submitted which would indicate that a consumer's 
attitude toward a branded article become less favorable if he found that he could 
purchase it at a lower price, and in fact the evidence which was given as to the 
qualities of certain branded articles which were bought in brief periods when 
a substantial price reduction was advertised, points in the opposite direction.” 

Obviously, a measure which flies so much in the face of practical economic 
fact, and indeed attempts to repeal the law of supply and demand will never 
work. 

Even the States with fair trade laws in force find fair trade has broken down 
for want of manufacturer enforcement. Many manufacturers, once vigorous 
fair traders, like GE or Schaeffer Pen Co. have abandoned the practice alto- 
gether. 

If resale price maintenance is enacted into law, the United States will be 
taking a long step back to Government controls of all segments of the economy. 

Moreover, the evils attendant on the enactment of such legislation, unreason- 
ably high prices, high inflationary pressure, coercion, intimidation, boycotts, 
harassment, restraints of trade, and assorted violations of antitrust laws make 
it imperative that it should not pass. 


Mr. Dincetx. I would like to state that this bill is highly inflation- 
ary and is against the interest of the consuming public. I would 
urge the committee to give very careful attention to the price survey 
which was conducted by the U.S. Department of Justice, which I 
have inserted in my minority views. 

I would point out to the committee that the survey which was 
made by the Department of Justice was made by an unbiased, dis- 
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interested Government agency, with no axe to grind, not seeking to 

rove either the merit or the evil of resale price maintenance, which 
is really the proper name for fair trade, which is, after all, only a 
misnomer. 

Mr. Chairman, I will point out also to the committee and urge 
the committee to study the views of the various State supreme courts 
which have held fair trade laws to be unconstitutional, including the 
court of the home State of the author of the bill in the House, and 
I would urge the committee to consider the constitutionality of this 
insofar as the Federal Constitution is concerned, particularly in the 
light of the Schecter Poultry case and the Carter Coal case both of 
which would make this bill unconstitutional. 

Along those lines, Mr. Chairman, I would like to insert at this point 
in the record a statement which appeared by Mr. Essell Thomas in 
the December 8, 1959, Drug Topics, where a group of fair traders 
considered this bill incurably defective. 

Senator Tirurmonp. Without objection, we will incorporate these 

apers in the record that I want incorporated. 
The documents are as follows:) 


Ries New Fark TRADE BILL AS INCURABLY DEFECTIVE 
(By Essell Thomas) 


WASHINGTON.—The Federal fair trade bill (H.R. 10527) sponsored by the Na- 
tional Association of Retail Druggists is incurably defective and will fail if 
enacted and tested in court, according to John W. Anderson, president, Ameri- 
can Fair Trade Council. 

AFTC, it is reliably reported here, has a fair trade bill of its own drafted 
which it plans to push in the new Congress. In a telephone interview from 
Miami, Mr. Anderson refused to verify the report. However, he authorized the 
following comment: 

“We (AFTC) are advised by counsel that the Harris bill is incurably defective 
and will suffer the same fate as the Miller-Tydings Act and the McGuire Act if 
it is enacted and later meets a Supreme Court test.” 


TIED TO TRADEMARK LAWS 


It is not known what approach the AFTC bill follows but speculation ties it 
té the trademark laws. Capitol Hill sources say only that it differs considerably 
from the Harris bill which is an amendment to the Federal Trade Commission 
Act. 

AFTC this year announced its preference for an “antimonopoly amendment” 
to the Lanham Trademark Act, but no bill embodying this idea was introduced. 

AFTC’s absence from the congressional fair trade fight this year was noted 
by Representative Oren Harris Democrat of Arkansas, who introduced H.R. 
10527, in his recent speech before the NARD convention at Philadelphia. 

He ended his talk by mentioning some opposition fair trade promoters can 
expect to meet in 1958. Then, throwing an obvious barb AFTC’s way, he added: 

“The American Fair Trade Council which has always promoted fair trade 
legislation, curiously enough, is standing on the sidelines this time. They are 
neither supporting nor opposing the bill. The council didn’t even testify during 
the hearings on the bill.” 

Entrance of a new fair trade bill in the legislative arena might delay progress 
I fair trade legislation if it splits backers of the principle, observers here 

eve. 

Even without this divisive element, supporters of the Harris bill don’t expect 
final congressional action until 1960. An extended delay might be fatal, they 
say. 

Fair trade opponents, some of whom claimed this year they were not given 
sufficient time to be heard, are expected to be more vocal and active in 1959. 

They will include affected Federal agencies, discount stores, various econo- 
mists and lawyers, and organized labor. However, the bill’s backers are still 
confident they can win. 
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Present plans call for House action first, then Senate action. The House 
hearings are not expected to start until late February or early March as it 
usually takes at least 2 months to reorganize each new Congress. 

There is also speculation the House hearings may be broadened to include a 
Federal antiloss leader biil and the AFTC bill, if introduced. 

Meanwhile, it was learned that the special fair trade subcommittee of the 
Senate Interstate and Foreign Commerce Committee is not expected to hold 
further hearings this year. 

Subcommittee chairman ALAN BIBLE, Democrat of Nevada, earlier said ad- 
ditional hearings might be scheduled after the November elections on 8. 3850, 
the fair trade bill introduced jointly by Senators Huspert H. HUMPHREY, Demo- 
erat of Minnesota, and WILLIAM PROxMIRE, Democrat of Wisconsin. 


Mr. Drncetz. It was interesting to me to see that a group of fair 
traders would point out this bill is incurably defective. 

If we are going to turn the consumers of the United States over 
to a situation of this sort, we ought first of all to understand whether 
or not there is adequate reason for it, and as you so well pointed out 
on many occasions this morning, we have to consider the economic 
climate of the various industries. 

The principal proponent of this, Mr. Chairman, is the National 
Association of Retail Druggists. I had the Library of Congress get 
me failure figures, and the latest for the drug industry are 165 failures 
in 1958, which was a recession year, and only 162 in 1957, which was 
still a worse recession year. Out of some 70,000 stores, and among 
retail sales groups this is one of the lowest levels of failures in the 
country. 

Senator Tuurmonp. Will you give the figures again ? 

Mr. Dincett. The failures in 1958 were 165. In 

Senator THurMonp. 165 out of how many? 

Mr. Dincett. About 70,000, and 162 in 1957 out of approximately 
the same figure. 

Mr. Chairman, it would be interesting to note that last year—let 
me just show you the heading of the January 12, 1959, issue of the 
American Druggist, where the American Dru uggist predicts—quotin 
from the opening page—that drug sales will pass the $7 billion mar 
in 1959. That is predicted at a 314-percent increase. 

The U.S. News and World Report in last week’s issue said there 
was going to be a half billion dollar raise in drug sales. This is one 
of the best raises in any area of the retail sales industry. 

Mr. Chairman, I would like to put in here an article which appeared 
in the Washington Post, from the Kiplinger News magazines, which 
shows just how well druggists and retail druggists do. I think that 
would be very interesting. 

Senator Tuurmonp. Without objection, it will be incorporated in 
the record. 
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(The clipping is as follows:) 


Boom AND INFLATION AHEAD—OUTLOOK Goop FoR SMALL BusINEss; How To 
Pick ONE FOR YOURSELF 


(By W. M. Kiplinger—Last of 12 articles) 


In 25 years, 2 million additional businesses will be needed. Will you, or 
should you, be the owner of one of them Don’t hesitate to consider it—just be 
careful. 

Small business is not going to become extinct. No, there is evidence to support 
the idea that small business will have an upsurge in the late 1960’s and through 
the 1970’s. And remember, few businesses start big—now-bigs were once small. 

Advantages of owning your own business are numerous. If you are alert 
you can grow with the boom, keep pace with inflation. Your investment grows 
as the business grows. You do get a better break on taxes than the salaried man. 

Don’t neglect the risk either. It is great and growing. Competition is stern, 
in nearly all lines of business. There is a scramble for qualified help, for 
locations, good franchises. 

Amateurs, take note. Business is getting more “pro.” Professionals who know 
management technique, cost control, marketing, and merchandising, make com- 
petition even tougher. 

The riskiest businesses are these: In manufacturing lines: Furniture, elec- 
srical machinery, leather and shoes, textiles, apparel. All have above average 
death rates. 

In retailing, these lines are toughest to make go: Infants’ wear; women’s 
ready-to-wear; men’s wear; sporting goods; furniture, furnishings; appliances, 
radio and TV; women’s accessories; lumber and building marterials; and 
bakeries. No lack of demand in most of these lines, just lack of know-how. 

Which lines are safest? In manufacturing: Lumber, printing, food process- 
ing, chemicals, drugs, paper. 

In retailing: Grocery stores, auto accessories, farm equipment, hardware, 
drugs, photo supplies. 

There will be changes in this picture. So keep up with changing consumer 
tastes, suburban growth, other shifts which create and affect business op- 
portunity. 

First years are the hardest for all new businesses. In a given year 40 percent 
of all the firms that fail have been in business less than 3 years, 59 percent have 
been operating 5 years or less, 23 percent for 5 to 10 years, and 17 percent 
for more than 10 years. 

These are rates for boom years: Minor shakeouts, a slight recession, and 
death rates climb fast for the new firms. The new businessman is always short 
on competitive know-how, short on cash and credit. 

With this warning, now consider your own chances. If you are serious 
about becoming your own boss, it is not a moment too soon to begin making 
plans—even if you don’t hope to have the capital or the know-how for several 
years. The more thought, study and planning, the better. 

Here are some tips to help you make the decision, look ahead to the day you 
open shop. 

Be honest with yourself. Do you have the drive, the experience, perseverance, 


optimism, confidence to go it alone? Your health and stamina above par? 
Yes, and brain? 


Pick a business you like. 

Don’t be afraid to ask advice. Talk to bankers, suppliers, real estate men, 
salesmen, advertising and merchandising men. 

Be sure you have enough money, or a place to get it. Getting established 
takes time—months when outgo is high, income low. And your early mistakes 
will cost you money. 

Be cost conscious, keep books. Good records, kept up to date, help you make 
decisions, let you know how you stand. 

Learn to sell. This applies to all lines of business. You must sell yourself, 
your place, your product or service. 

Will you be any better off in business for yourself? Look at the typical 
figures below for 27 business lines. Remember that some take far more capital 
than others, should pay bigger returns. Then look at the owner’s salary 
and profit, before taxes, in the average business firm of the type listed. 
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Average salary Average salary 

Kind of Business and profit Kind of Business and profit 
Auto accessory and parts___-- $10, 158 | Grocery stores____________ ~_- $5, 505 
BebNGee.i Sree Lo 7,598 | Grocery and meat_________.___ 7, 957 
Bareandé taverus. ... 2 7,431 | Hardware stores_________-__- 9, 021 
Camera and photo supply-_-_.___ 10, 057 | Jewelry (cash) —..._._____.___ 6, 650 
Candy, nut stores_________.__- 3, 653 | Jewelry (credit) ..._._______ 13, 376 
Children’s wear________-.~.._- 6, 400 seqnor erores.-.- 8 ae 
Sea he 14,9383; Lumber and buliding mate- 
Drygoods and general mer- tea ee enka 25, 556 

0 SE ee 7, 8387 | Meat markets________________ 7, 675 
Family clothing____......____ 10, 597 | Men’s furnishings___.__.___._.___ 8, 602 
Farm equipment. ....-......_. LU, Fe | eemrnarangs. 7, 369 
iil a at TE ies eee OG 6, 931 
lt, iene lh a lbplenmn l 6, 335 | Women’s specialty____.____._._._ 6, 027 
Gascon yau0Ns. 6, 605 | Women’s ready-to-wear______. 8, 0&4 
Gift, novelty stores__.___._.__-- 3, 978 


Compare these figures with your present salary and prospects. Only you 
can tell whether it will’be worth the risk, the work, and the worry. 

Go back to inflation, and how it affects the cost of going into business. Ten 
years ago, you could swing a motel business with an initial outlay of $10,000- 
$15,000. Many did it. Now the minimum is $50,000 cash, and that is risky. 

The story repeats in every line. Rents go up. Land, too. Cost of furnishings, 
machinery, equipment, things you need to open up for business will cost more, 

The other side of the coin. Once established, you are better protected against 
inflation than the salaried men. The cost of what you buy goes up, but so do 
your prices. You don’t have to take the licking on a rising escalator. 

A final word. Those who will profit most from the next boom are those who 
are ready to be part of it, own their own businesses. Those who are alert, and 
prepared to meet the new boom head on. There will be opportunity. 

Mr. Dincetzt. Mr. Chairman, I was interested in a number of things 
the distinguished Senator from Minnesota had to say about this bill. 
I think he overlooked a number of facts. 

First of all, every Government agency is opposed to this bill. The 
Department of Justice and the Federal Trade Commission, time after 
time, have said this bill constitutes a pro tanto repeal of the antitrust 
laws of the United States, and I think we have to recognize these are 
laws which are passed for the protection of small business and for a 
continuance of competition in this country, under both Democratic and 
Republican administrations. 

These agencies have consistently opposed this legislation under 
Democratic and Republican administration. No one has satisfactorily 
been able to establish whether or not the Federal Government is going 
to be compelled to enforce this proposed law, but there is one enforce- 
ment provision in this bill, Mr. Chairman. This bill provides for 
enforcement by retail druggists, and it authorizes a form of blackmail, 
boycott, harassment and coercion of the most scandalous sort. It 
authorizes a disgruntled competitor to go in and shop a small retailer 
and to actually bring him into court under situations where the de- 
fendant has very little 

Senator TuHurmonp. Under your construction of the bill, do you 
think any member of the public would be authorized to enforce it, or 
just people affected by it ? 

Mr. Dincexx. It would be druggists principally. I doubt. seri- 
ously 

Senator Tuurmonp. In all the furniture and clothing businesses, 
why wouldn’t any of them have authority to enforce it ? 
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Mr. Dincett. They would if the merchandise of that sort were sub- 

ject to fair trade. However, traditionally in the clothes and furniture 

usiness, there has never been fair trade, and they are basically healthy 
industries. 

Senator THurmonp. It is your opinion that anybody to whom the 
law applies would have the authority to enforce it ? 

Mr. Dince.i. Absolutely. 

Senator Tuurmonp. But not the general public ? 

Mr. Dincetu. No, the general public is not considered in this piece 
of legislation at all. I refer you to the views of the author of this bill 
in the House which I quote in my minority views where he was dis- 
cussing what would happen if we had a Federal bill of this sort, back 
in the days of the McGuire Act. Hesaid: 

If you set up a Federal fair trade policy, you establish a Federal cause of action 
in the courts. You might even bring Government agencies into it, and conse- 
quently may have a Government bureau down in my State and in your State 
jumping on this little business or that little business, and of course you know 
what will be the result there. So, consequently we bring to you the problem, not 
trying to establish Federal policy, as the gentleman from New York would try 
to bring in here to confuse the issue. 

In other words, there has been a big swing in the attitude of the pro- 
ponents of this particular piece of legislation, from States Rights to 
out and out federalism of the most extreme sort. 

Now, Mr. Chairman, this bill is so laden with vice and evil that it is 
difficult adequately to point out all of the defects which are present in 
this limited time. The bill provides for payment of attorney fees by 
a defendant in this situation. This is a unique situation in juris- 

rudence. 

The bill does something else which I think is considerably worse. 
It appeals by legislative action the decision in the McKesson-Robbins 
case. This 1s accomplished in section 6 of the bill. I don’t have it 
before me, but it states in effect that a manufacturer who has his own 
wholesale outlet can go ahead and fair trade his products. In other 
words, he can compel other wholesalers with whom he is in competi- 
tion to adhere to prices which he fixes. This was held by the Supreme 
Court of the United States to be a violation of the antitrust laws. I 
recall from the transcript of the proceedings here, McKesson-Robbins 
which will be beneficiary of this section put some $14,000 into the fi- 
nancing of the endeavor to secure this fair trade bill. 

This has a result considerably more evil than would appear from 
the McKesson and Robbins. Companies like Kodak will be permitted 
to fair trade their items, when they have not only a wholesale outlet, 
but when they have wholesale and retail outlets. This would be true 
in areas in the cosmetic industry, where cosmetics are wholesaled and 
are also retailed through salons owned by cosmetic manufacturers. It 
is also true in the tire industry. In other words, they are fixing prices 
not only for their own product through their own outlets, but will be 
able, in defiance of the present antitrust law, to fix prices for all of their 
competitors under the bill if enacted. 

Now, Mr. Chairman, I would urge the committee with every bit 
of vigor I have to consider what happened under the State fair trade 
laws, and to consider some of the reasons that the State courts held 
these particular laws to be unconstitutional. They are delegation of 
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legislative power run riot, without standard. They are delegation of 
a power to fix prices which we have always denied the Congress and 
the various State legislatures, except in the most extreme cases, to 
private individuals. Not only private individuals, but private indi- 
viduals who are manufacturers, who have no basic concern for the 
consumers’ interest. For this reason the various courts throughout 
the country have stricken this type of legislation down. 

I would point out to you, Mr. Chairman, on occasion after occasion, 
Mr. Emanuel Celler, chairman of the House Judiciary Committee, 
has offered a loss leader bill as a substitute for this so-called fair trade 
bill and it has been rejected by the fair trades. 

I notice I am getting close to the time, Mr. Chairman, but I do 
have more I would like to say here. 

Senator TuurMoND. We will set the time for reconvening at 2:30. 
We will take a recess at this time. 

(Whereupon, at 12:28 p.m., the subcommittee recessed until 2:30 
p.m, the same day.) 

AFTERNOON SESSION 


Senator THurmonp. The subcommittee will be in order. 

We will resume with Congressman Dingell. 

Mr. Drnceti. I want again to thank you and the committee for the 
courtesy you have extended, and express my deep appreciation for 
the kindness and consideration, and for the time you have given me. 
{ know you have a busy schedule. 

I would like to continue and give you some of the things that have 
happened under the fair trade laws enacted in the past. 

As I have told the committee, this proposed fair trade law is aimed 
at being a self-enforcing statute. In other words, the druggists them- 
selves would be enabled to carry out the enforcement provisions of 
this act, if it becomes enacted, both through individual druggists and 
through the National Association of Retail Druggists, through the 
very well organized and very complete fair trade enforcement organi- 
zations which they conduct. They have even organized this thing 
along congressional district lines. 

Now, for further proof on this, Mr. Chairman, I would very strongly 
recommend to the committee the study on Resale Price Maintenance 
submitted to the Congress on December 13, 1945, by the Federal Trade 
Commission, which is not an organization that has any ax to grind. 
It is, as you know, an organization set up by the Congress of the 
United States to enforce the antitrust laws and see to it that competi- 
tion remains in our free capitalistic economy. 

If we are going to entrust this immense power to the tender mercies 
of Mr. Dargavel, I would like to read what he has to say on this 
subject of fair trade. He is quoted in a letter he wrote February 10, 
1936, when he said to one manufacturer, on this subject : 

We are going to let the druggists of the country know exactly what is going 
on and call their attention to the fact that it is very foolish for them, as indi- 
vidual druggists, to give you window displays, etc., when on the other hand 
you are doing everything possible to destroy this business and see that there 
is no profit in handling your merchandise. 

What he was saying there was if this corporation to which he 
wrote did not go along with fair trade and fair trade a certain item 
that he was going to start a boycott or blacklisting procedure, which 
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he and the National Association of Retail Druggists did on many 
occasions to this and other manufacturers. 

Subsequently in an issue in February 1936 of the NARD Journal, 
an article appears as follows, referring to one corporation which had 
not gone along with fair trade according to the wishes of the NARD: 

We have gone over the list of the manufacturers exercising their right to 
inaugurate fair trade contracts in the 10 States having such permissive laws, 
but in no case have we noted ———— corporation’s name. 





The name of the corporation was omitted. Subsequently another 
organization in the NARD group was quoted in some correspondence 
of theirs: 

This about completes our program up to the present time excepting that we 
are constantly hammering at the manufacturer to come in under the act— 
and then the Federal Trade Commission inserts the name of the 
Illinois Fair Trade Act— 


and in this program we shall be relentless. 


In the meeting of the Nebraska Pharmaceutical Association Febru- 
ary 20, 1936, Mr. Dargavel said this: 

As another example of organized effort, let me ask you what happened to 
one company that withdrew from operating under the fair trade act in Cali- 
fornia. Did the druggists of California do nothing about it? They did not! 
Every bit of merchandise of that company that was on their shelves was removed 
and sent back to the jobbers. The druggists operated as individuals and exer- 
cised their individual right. The volume of this company was affected to the 
extent of 40 percent. They lost that much business and soon were calling for 
help. They wanted to get back in the good graces of the druggists. That is 
an example and shows what can be done if you treat friends in a friendly 
manner and treat enemies in the manner they should be treated. 

Later we find another statement of Mr. Dargavel’s to the sales 
company of a manufacturer of toilet preparations. He wrote a letter 
on February 10, 1936, which says: 

I am sure that if we start a campaign through our journal, carrying it throug 
the officers of each State and local association in this country, you are going 
to find that it will cause you more trouble and take away more business from 
you than you had ever realized. I can refer to the Pepsodent Co. and some 


others in regard to what concerted action by druggists of this country did to 
their volume. 


What he was referring to there, Mr. Chairman, was that Pepsodent 
had gone off fair trade in California, under the California statute, 
and having done so the druggists began to pressure Pepsodent to 
go back on fair trade. Pepsodent ultimately did, because of the pres- 
sure that was referred to by Mr. Dargavel. Not only did they do 
that in a very brief period of time but Pepsodent also came up with a 
$25,000 contribution to the fair trade fund of the NARD. 

Now, I have just quoted you a letter from Mr. Dargavel, and here 
again is what Mr. Dargavel had to say in a speech on February 11, 
1936 about manufacturers who cooperate. He said such strategy paid 
off handsomely, 

Did the druggists out there appreciate what they—Dr. Miles Co.—had done? 
They certainly did. They got behind the products of this manufacturer and the 


sale of the products of this company increased 200 or 300 percent in 1 year’s 
time. 
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In other words, what the druggist do to manufacturers is, first they 
pressure them to accept fair trade. Having done so, you will find in 
the report on “Resale Price Maintenance” to the Congress by the 
Federal Trade Commission, they force them not only to stay on fair 
trade, but they also force them to fix higher and higher margins of 
profits for the druggists. This the NARD accomplishes by | means 
which have caused them to twice be indicted and fined under the 
antitrust laws. The means used are boycott, harassment, and pres- 
sure of the most unlawful and intense sort. 

Mr. Chairman, this is just one of the many evils inherent in this 
particular bill. I would point out if there is need for a change in 
the marketing system which we have in this country in the drug in- 
dustry, the committee ought to give serious thought to the high mark- 
up of ethical pharmaceuticals. I seriously urge the committee to 
withhold action on this legislation until such time as Senator 
Kefauver’s committee has time to make a thorough scrutiny of the 
high markup on ethical pharmaceuticals in this country, and to find 
how much out of line the cost to the consumers is of these drug 
products. 

Now, Mr. Chairman, I would like to say that the almost unanimous 
opinion of economists, of consumer organizations, labor organiza- 
tions, and farm organizations like the Farm Bureau, is in opposition 
to this particular bill. 

I only know of one economist that is for this bill, but I could name 
a hundred or a thousand who are in opposition to it. 

I would point out that the almost unanimous opposition of editorial 
opinion of newspapers of this country has been made manifest, and I 
will submit for the record at this point, Mr. Chairman, with the per- 
mission of the Chair, a representative, but by no means complete, 
group of editorials which I have culled from the newspapers at 
random around the country on this particular subject, articles by news- 
papers like the New York Times and the Christian Science Monitor 
which have come out with editorial opposition to fair trade. 

Senator TuurmonD, If there is no objection, we will be glad to have 
those included in the record. 

(The editorials referred to read as follows:) 


[From the Tennessean, Nashville, Tenn., Mar. 26, 1959] 


CoNSUMERS HAVE THE Power To Kirt Farr Trave Move 


People often write in to complain that, though things are not going to suit 
them in Washington, they have a feeling of helplessness when it comes to doing 
something about it. 

Well, they are not as weak as they think: and they can do something about it. 

They can, for instance, mobilize their strength to fight the lobbies which now 
are trying to push through Congress a bill to permit manufacturers to fix retail 
prices. This is the so-called fair trade law which has been tried and found want- 
ing. It embodies the principles of the trusts against which sentiment is solidi- 
fied, and it makes a mockery of free enterprise. 

This new price-fixing bill is conceded a fair chance of passage unless the legis- 
lators are made aware of consumer opposition. If it should become a law, 
manufacturers would be able to fix the retail price to suit themselves and do it 
by decree. Agreements from the retailer who believes in the old idea of free 
competition would not be necessary. 

Recognizing the evils involved, several big manufacturers have abandoned 
fair trade practices which have already been outlawed as unconstitutional in 17 
States. But the practices will be made constitutional if the manufacturers have 
their way. 
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Fortunately, the Federal Trade Commission and the U.S. Department of 
Justice are now solidly lined up with the consumers. Chairman John Gwynne of 
the FTC has put the issue this way: 

“The fixing of retail prices is inconsistent with the American system of free 
competitive enterprise and is contrary to public policy as expressed in the 
antitrust laws since 1890.” 

But the manufacturers, who would cry “dictatorship” if the Federal Govern- 
ment went into the price-fixing business, refuse to see anything incongruous in 
their attitude. 

If the lobbies are successful, the Nation’s consumers will be in for multimillion- 
dollar losses which they can ill afford on top of higher taxes which threaten. 

These consumers, however, have it in their power to stop the thing in its tracks 
by letting their representatives in Congress know that they will be accountable 
for their votes on the issue. It is as simple as that. 

There is nothing fair about “fair trade” and the people should insist that their 
welfare comes before that of the lobbies. 





{From Des Moines Register, Mar. 28, 1959] 
FarrR TRADE ISssSuE Up AGAIN 


The argument over the claimed advantages and disadvantages of the fair 
trade system of legalized price fixing has been going on so long that it would 
hardly seem necessary for Congress to hold hearings on the bill before it. 

It has been debated in the legislatures of most of the States. Forty-five 
States have at one time or another over the last 25 years enacted laws permitting 
the practice. 

The issue of constitutionality has been argued again and again in the courts. 
In 16 instances, the State courts have held the law or some portion of it un- 
constitutional. 

No State legislature has repealed a State fair trade act once it was passed, but 
in a good many States so little effort has been made to keep it in force that it 
has been virtually nullified. 

Responsibility for enforcement has rested almost entirely with manufacturers 
of brand name products who have insisted on, or have been pressured by re- 
tailers into, maintaining a fixed retail price for their products. The practice 
suffered its most severe setback a year ago when a number of large manufactur- 
ers of electric appliances announced they would no longer attempt to make or 
enforce price-fixing agreements. 

This break in the ranks of the price fixers is responsible for the renewed 
efforts this year to get Congress to enact a law that would impose the practice 
on all States irrespective of the desires of the States themselves. Heretofore 


the Federal law has merely authorized the States to pass fair trade acts or re- 
ject them. 


Two features of the fair trade practice have aroused most of the objec- 
tions to it. One is that it runs counter to accepted principles of competitive 
enterprise in business. The other is that it has subjected individuals to condi- 
tions in the conduct of their business to which they did not specifically agree. 
By signing a contract with one retailer in a State to abide by a fixed price for a 
specific product, the manufacturer of that product may automatically force all 
other retailers handling his product to abide by the terms of that contract. 

Manufacturers admittedly have the right to attempt to persuade all retailers 
to sell their products at a fair price. However, the fair trade principle goes far 
beyond this. It involves an attempt by the manufacturers and dealers to get 
the State or Federal Government to enforce price agreements. 

The years of experience with fair trade have made a valuable contribution to 
better understanding of the practice. 

This experience has shown, according to a survey made by the U.S. Depart- 
ment of Justice, that where the fair trade laws are actively enforced the price 
that is paid by the public is exceedingly high. 

The survey revealed that prices for a list of 132 common drugs, household ap- 
Pliances, and other articles averaged 17 percent higher in cities where fair 
trade practices were in force than in cities where they were not. 
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In some fair trade cities the prices paid by consumers were much higher 
than that average. in a number of cities included in the survey where fairy 
fair trade practices were not operative the savings to consumers were startling. 
In Washington, D.C., prices were 32 percent below those in fair trade cities. In 
Kansas City they were were 31 percent lower and in Dallas they were 29 per- 
cent lower. 

With that kind of experience on the record, it would seem that Members of 
Congress would be exceedingly wary of subjecting the entire Nation to a law 
that is already on the skids in most of their home States. 


BUCKING THE TIDE 
{From Washington Post, May 20, 1959] 


Since 1953, 17 States have thrown out their so-called fair trade laws as un- 
constitutional, and many major manufacturers of once fair-traded items have in 
consequence abandoned this retail price-fixing scheme altogether. Consumers 
throughout the country have benefited from from the broadening of competition 
which has resulted. But the small independent druggist and other not-so-small 
retailers for whom fair trade has been a handy commercial crutch viewed the 
trend with great alarm. 

So alarmed have they become, in fact, that these businessmen who only 7 
years ago were in Washington demanding the McGuire Act to sanctify their 
State fair trade laws—waving high the banner of States rights—have done 
a complete about face. They now appeal for a Federal fair trade act to take 
over from the crumbling State laws the job of enforcing minimum retail price 
agreements. And, amazingly enough, they have persuaded a lopsided majority 
of the House Commerce Committee—headed by that stalwart States righter, 
Representative Oren Harris—to report favorably on this bill. 

That such legislation would be against the interests of the American con- 
sumer is clear enough. Estimates of the probable cost of a Federal price-fixing 
law like that which the House committee favors run from $1 to $10 billion a year. 
What is perhaps less clear, but without much doubt equally true, is that a 
Federal fair trade law would not benefit the retailer in the long run, either. 
Assuredly it would invite extension of the minimum wage laws to millions of 
employees not now covered, for if the Federal Government has any business in 
the retail pricing field, clearly it ought no longer to be foreclosed from the retail 
wage and hour field. The amendment by which the House committee hopes to 
head off such action would probably not stand a legal test—and in any case 
it is certain to open a general States rights debate over fair trade. 

Beyond this consideration, however, merchants who want fair trade price- 
fixing ought to consider whether they really want to live in a rigid market 
of that kind and whether the consumer reaction to the abolition of much retail 
competition would not be likely to harm business substantially. If the retailer 
is to be placed at the mercy of his brand-name manufacturers, would he not 
lose the opportunity for pricing and sales initiatives so essential to business 
promotion and growth? Would he not in effect become a mere subsidiary of the 
manufacturers, unable to adapt his merchandising program to local conditions 
and opportunities? 

There can be no doubt that the consumer wants the full benefit of the free 
enterprise system in retailing. We suspect that the thoughtful retailer knows 
that his true interests lie in the same direction. 


{From Waterloo (Iowa) Courier, Mar. 26, 1959] 
U.S. Pricke-Frxine (Farr TrApE) Britt ContTRARY TO PusBLic INTEREST 


The laws and merchandising practices which parade under the title of fair 
trade are actually mere price-fixing methods designed to stifle competition. 

True, cutthroat competition is not necessarily in the interest of consumers. If 
a big, well-capitalized company sells consistently below cost until local competitors 
are driven out of business, it may later charge excessive prices if it obtains a 
monopolistic situation. But most such practices are subject to prosecution under 
the antitrust laws. 
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The so-called fair trade laws require all merchants to sell products at a price 
fixed by the manufacturer. iowa has such a statute, although attempts by 
national manufacturers to follow price-fixing practices have broken down rapidly 
jn recent years. lowa has an even worse situation in regard to Cigarettes, re- 
quiring a fixed markup by State law. 

What is the net effect of fair trade price fixing where the effort is successful? 
Robert A. Bricks, first assistant in the Justice Department Antitrust Division, 
told a congressional committee this week that compliance with such laws increased 
retail prices by 17 percent, according to a Department survey. He reported that 
nationwide price fixing would cost consumers billions of dollars a year. 

However, 16 State courts have now invalidated their fair trade laws; and 
advocates of price fixing are seeking enactment of a Federal law which would 
require every retailer to sell the product of a manufacturer at the price set by 
the manufacturer. As Bicks noted, this would be the least desirable time to 
adopt a law which could only create higher prices, inflation, and more economic 
uncertainty. 

This is not to deny that there are problems involving competition between 
reputable, established merchants, and fly-by-night operators. The consumer, if 
interested only in price when purchasing appliances and other merchandise, will 
ultimately be cheated if he ignores the availability of servicing and the value of 
the merchant's good name. 

But the solution to such problems does not lie in the elimination of price com- 
petition by law. Moreover, the clamor by certain merchant groups for price- 
fixing practices is bad public relations. The consumer tends to become disillu- 
sioned with business advocacy of the free enterprise system when he sees these 
groups advocating a system which is neither free nor enterprising. 


{From Oakland (Calif.) Tribune, Mar. 24, 1959] 


Farr TRADE BILL 


The Department of Justice has moved into the picture in the efforts to get a 
Federal fair trade bill through Congress and in doing so unlimbered a few lusty 
blows at this new effort to regiment the Nation’s consumer. 

Robert A. Bicks, one of the head men in the Antitrust Division of the Justice 
Department, told the House Commerce Committee that, for one thing, the proposed 
law would cost the American consumer at least a billion dollars a year and 
perhaps more. 

But aside from the purely economic aspects he pointed out that the proposal 
as submitted by Representative Oren Harris, Arkansas Democrat, contains some 
very definite assaults on the principles of competition in business. 

For one thing, he said, such a law would “signal the abandonment of our time- 
honored free enterprise ideals for the distribution sector of our economy.” For 
another, it would in effect repeal the antitrust laws for a wide area of retail 
business. 

Also that it “would substitute Federal mandate for State or local discretion in 
vital areas of how much all Americans pay for products needed for daily living.” 

Those are all valid and logical arguments and they should be respected. 


WHatr’s Farr Apovut Ir? 


New efforts to enact legislation to permit manufacturers of branded products 
to fix retail prices began last week in Washington. We hope they will be brief 
and unsuccessful. 

Congress began hearings on a national so-called fair trade bill which would 
operate everywhere, without regard to State laws and without the approval 
of distributors. It would permit maufacturers to set prices below which their 
products might not be retailed. 

That might be considered fair to certain retail merchants who fear com- 
petition, but it isn’t fair to 175 million consumers who would be put at the 
mercy of a ma rket rigged a la European cartel. 

This country has been fooling around with fair trade laws since several States 
enacted them in the depression 1930’s. In order to keep those laws from con- 
flicting with Federal antitrust regulations, Congress in 1937 passed the Miller- 
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Tydings Act which said, in effect, that the fair trade laws were exempt from 
antitrust provisions. Thus encouraged, retailers obtained such laws in 45 
States by 1950. 

But the Supreme Court held in 1951 that retailers who did not sign pricing 
agreements with manufacturers could not be forced to charge specific retail 
prices. Thus the Miller-Tydings exemption did not apply to nonsigners. Then 
came the McGuire Act of 1952, which legalized contracts specifying both mini- 
mum and maximum prices. It also authorized States, under their fair trade laws 
to make the fixed prices binding on wholesalers and retailers who did not sign 
contracts with manufacturers. 

Since 1952, however, courts in Hawaii, Puerto Rico, and 15 States have de- 
clared the nonsigner provisions of fair trade laws unconstitutional. Several big 
manufacturers, recognizing the trend, abandoned fair trade practices. 

We must say that we agree wholly with the Federal Trade Commission and 
the Department of Justice in their opposition to fair trade laws. Chairman 
John Gwynne of the FTC has summed up the issue neatly in this language: 

“The fixing of retail prices is inconsistent with the American system of free 
competitive enterprise and is contrary to public policy expressed by Congress in 
the antitrust laws since 1890.” 

Manufacturers should be free to charge whatever the trade will bear for their 
products. But they have no business telling retail merchants what they, in 
turn, should charge. That destroys initiative and undermines the competi- 
tive system which is the foundation of a free American economy. 

If Congress has faith in the free enterprise system, it will reject fair trade 
legislation. 


{From Binghamton (N.Y.) Press, Mar. 19, 1961] 
Fatr TRADE Not Farr TO CONSUMERS 


The price fixers are at it again. They’re trying to ram through Congress a 
fair trade law to operate everywhere, regardless of State laws, that would per- 
mit manufacturers to fix the retail prices of appliances, drugs, and other 
branded products. 

Fair trade laws operate oppositely in principle from antitrust laws and are 
opposed by the Federal Tradé Commission and the Justice Department. The 
euphemistic label “fair trade” doesn’t conceal from consumers that such laws 
are against the public interest and in violation of the American system of free 
competitive enterprise. 

The transparent objective of such laws, or at least their effect, is to eliminate 
competition and boost consumer prices. It is a travesty of economic decency 
that a move of this sort should be launched at this time against tax-burdened, 
inflation-harassed consumers. 

Fair trade laws are aimed at discount houses which have become popular 
as American consumers have exercised their American right to shop around 
and get the most and best they can for their rubber dollars. Fair trade is 
not a little responsible for the popularity of discount houses. 

Under the free American system no manufacturer should have the power to 
control the price of his product in retail markets or after it has passed from 
his hands. Such a manufacturer would whine like a pup if the prices of his 
raw materials were price fixed. 

Federal fair trade laws of the past have had a hard road to travel in wide- 
spread violation, and in invalidation in State courts. State fair trade laws 
have been almost uniformly invalidated by courts as being in violation of State 
constitutions. 

Members of Congress too often owe their elections to support of militant 
pressure groups which seek to prey economically on the people as a whole. 
Fair trade is predatory, aimed at benefiting and protecting the few at the 
expense of the many. 

Existing fair trade statutes, such as the McGuire Act (based on contractual 
pretense) should be repealed. Instead, the “fair traders” in desperation try to 
compound the evils of past legislation in new. 

As regards current fair trade proposals, the Federal Trade Commission 
reaffirms its past opposition. Chairman John W. Gwynne writes: 

“The fixing of resale prices is inconsistent with the American system of free 
competitive enterprise and is contrary to the public policy expressed by Congress 
in the antitrust laws since 1890.” 
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[Charlotte (N.C.) Observer, Mar. 30, 1959] 
WHERE Is FREE COMPETITION UNDER THE Farr TRADE Laws? 


Eight years ago the U.S. Supreme Court knocked the props from under the 
fair trade laws—those laws that say a dealer is obligated to sell a manufac- 
turer’s product at a certain price even though he has made no agreement to 
that effect. 

This, said the Court, is “price fixing by compulsion.” 

Since then the courts of 15 States, plus those of Hawaii and Puerto Rico, have 
held similarly. There is little doubt that the trend is running against such laws, 
and for the very best of reasons. It is because of this trend that the effort is 
now directed toward a national law of blanket application. 

In the eyes of the Justice Department, such a law would be “an affirmative 
approval by Congress of the elimination of competition. * * * The bill would 
supress competition at the manufacturing level and at all levels of distribution. 
* * * (It) would enable price rigidity by proprietors which would not neces- 
sarily take into account the changing economic conditions of a free competitive 
system.” 

To the Federal Trade Commission it would pervert the letter and spirit of the 
antitrust laws, prevent the healthy backwash from consumer to producer which 
keeps prices from getting out of hand—in short, make it a crime to give the 
public a bargain. 

To the Commerce Department, it would amount to Federal endorsement of the 
right of manufacturers to set prices at all levels—‘‘a dangerous precedent con- 
trary to current concepts of property rights.” 

To the Agriculture Department, it suggests the maximum that “price com- 
petition is healthy throughout the distributive system and should be encouraged 
rather than prevented.” 

Justice sees also “an unwarranted encroachment on the sovereignty” of 
the States. Congress has no business imposing trade restrictions that the States 
have just rejected, the Government’s lawyers contend. 

The Justice Department says it made a survey 3 years ago of eight cities not 
covered by fair trade laws. It checked the prices of 182 common drug, house- 
ware, appliance, and similar articles. It found the prices for these commodities 
averaging 19 percent below the fair trade prices fixed for other areas . 

We can readily understand the inclinations of a manufacturer who has built 
up a “brand” name and wishes to protect both the name and the price he thinks 
should match it. Neither is it hard to understand the views of many retailers 
who handle such merchandise and see themselves undersold or “discounted.” 

Their views, while understandable, should by no means become the public 
policy of the country, adding to the rigidities that already beset the pricing and 
merchandising structure. 

If something is wrong with competition, the answer is more of it and not less. 


[Statesville (N.C.) Record, Mar. 27, 1959], 
A FeperAL Farr TRADE BILL 


When a Federal fair trade law was first proposed by price fixers intent on 
Plugging the gaping holes left by recent court decisions, it was considered unlike- 
ly that such a bill would pass. After all, it was aimed at the consumer, 
wasn’t it? And Congressmen would scarely be willing to go on record in favor 
of a measure which would immediately raise the prices of many things their 
constitutents buy. 

But now the failure of the proposal seems far less certain. This because con- 
sumers aren’t organized the way manufacturers and retailers are. The National 
Association of Retail Druggists, for example, has raised a war chest to finance 
lobbying for the bill. And with good reason: Many fair traded drugstore items 
sell for profit margins ranging from 100 to 1,000 percent. 

A 1956 survey by the Government revealed that in areas where fair trade 
prices were enforced, consumers paid prices averaging 28 percent higher than 
did consumers in areas where free enterprise and supply and demand established 
the price. 
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Although the Justice Department has gone on record as being opposed to fair 
trade laws, along with the Departments of Commerce and Agriculture, the 
Federal Trade Commission, the American Farm Bureau, and the General 
Federation of Women’s Clubs, the opposition is nowhere near as militant as 
the powerful fair trade lobby. And lobbies, it has been clearly demonstrated too 
often, can by pressure and guile overcome the wishes and interests of the public. 


[From Buffalo (N.~ -ourier-Express, Mar. 25, 1959] 
WHat’s Fate IN “Farr TRADE” PRICES? 


Proposals for Federal legislation to let manufacturers fix retail prices of 
brand merchandise have aroused the firm—and, we believe, proper—opposition 
of both the Federal Trade Commission and the Department of Justice. 

The proposed legislation would enable any manufacturer of brand goods to 
fix the retail price of his products merely by serving notice to distributors. Any 
retailer who then sold for less would be violating Federal law. 

It seems to us that a Justice Department spokesman, Robert A. Bicks, first 
assistant in the Antitrust Division, went to the heart of the matter when he 
told the House Committee on Interstate and Foreign Commerce that such 
Federal fair trade procedure “signals the abandonment of our time-honored 
free enterprise ideals for the distribution sector of our economy.” He added 
that it would stifle competition, raise prices, and impose Federal restrictions 
on States which had rejected the same proposals. 

As long as a manufacturer gets his price for a product, why should he have 
the right to set that product’s retail price? If a retailer can afford to sell for 
less than a competitor, why shouldn’t the hard-pressed consumer avail himself of 
the benefit? We believe price fixing is repugnant to the American people, and 
that goes for efforts to put it over thorough Federal legislation bypassing States’ 
objections. 





[From Greenville (S.C.) News, Mar, 27, 1959] 
THOSE QUOTATION MARKS AGAIN 


Proponents of the “fair trade” laws, having lost fights in many State courts, 
including South Carolina’s Supreme Court, have now redoubled their efforts in 
Congress. 

On the opening day of the session, Representative Oren Harris, of Arkansas, 
introduced a “fair trade” bill. Because he is chairman of the House Commerce 
Committee which will consider the proposal, the odds are heavily in favor of 
its receiving the best of treatment. 

“Fair trade” laws are not fair. They hurt the retailer by refusing him the 
privilege of selling goods at a price he chooses rather than one chosen for him 
by a manufacturer. And they hurt consumers by increasing the prices of the 
goods sold. 

Those who favor “fair trade” laws say they protect small merchants. This 
is a dubious theory at best. Most successful small merchants are successful be- 
cause they offer something more than price, for it is an observable truism 
that most inveterate price cutters cut more than prices. 

“Fair trade” laws won’t stop the trend in some fields toward larger retail units 
any more than the failure to adopt those laws will accelerate it. But there 
will always be a demand for the personal services and friendly atmosphere 
offered by smaller stores. 

The bad theory behind “fair trade” is compounded by the way it was put 
into practice. The minimum prices established by manufacturers did not have 
to be accepted by all sellers, nor even a majority of them. A minority could 
agree and thus force all sellers to follow suit whether they wanted to or not. 

This was the reason why most State courts threw out the laws. Beaten in 
the States, the “fair traders” are now going to Washington for help in complete 
disregard for States rights. 

We feel about “fair trade” as the Wall Street Journal recently expressed 
itself about “liberal” politicians. The words don’t mean what they imply to 
most people. That’s why we put quotation marks around them, just as news: 
papers do in the case of “Prince” Mike Romanoff. 
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[From Austin (Tex.) Statesman, Mar. 27, 1961] 
Farr TRADE LAW Is ARCHFOE OF OUR COMPETITIVE FREE ENTERPRISE SYSTEM 


The so-called fair trade law, which is an arbitrary conception on the part of 
manufacturers that actually is not fair at all, and is a brazen effort to make 
meaningless the antitrust laws which penalize collusion in price setting, is again 
peing shored up to enable it to better reach into consumers’ pockets. 

The McGuire Act, now law, permits a manufacturer to set the retail price of 
his product arbitrarily and force all retailers to charge that price if just one 
retailer agrees to the price set. These other retailers, in highly competitive 
callings, have no voice in the matter. 

Yet it has been shown repeatedly that manufacturers who force dealers to 
conform to the arbitrary price tag the manufacturers set at the same time are 
allowing, if not actually abetting, so-called discounters to buy and display their 
wares ata price lower than has been set for others, 

Competition has been called the life of trade. To fair trade philosophy would 
stitle competition and make the price of a given article the same everywhere on 
penalty of prosecution of the dealer who deviates, and of being what amounts 
to the victim of a boycott of further supplies. 

Fair trade simply means continued control of goods after they have passed 
from the hands of the manufacturer or processor. 

The advocates of fair trade continually prate of the advantages that the con- 
sumer derive from it. But to prevent the consumer from deriving the dividends 
of shopping around is to place that part of the economy affected by fair trade in 
a static position. 

Fair trade means that someone is after more of your dollar than they are able 
to get now under the system of competitive free enterprise. And so they want 
you to be forced to pay through the nose by making competition impossible. 

Fair trade is protection of a few at the expense of the many. It capitalizes on 
helplessness. It is a moral iniquity. It is a legal monstrosity that finds price 
setting and stifling of competition forced down the throats of consumers despite 
the fact that no case can be made for it than that it is a violation of the anti- 
trust laws. 

Congress should repeal the McGuire Act as a travesty both on publie credulity 
and the economy. 





[From New York Times, Apr. 13, 1959] 
THe “Farr TRADE” BILL 


The Interstate and Foreign Commerce Committee of the House of Representa- 
tives is scheduled soon to vote on a radical piece of legislation whose enactment 
into law would do damage to the interests of every consumer as well as to basic 
principles of our society. This is the Harris bill, now being pushed by advocates 
of so-called fair trade legislation to repair the defeats they have suffered in the 
courts and legislatures of 19 States and Alaska. Put most simply, the bill would 
make it a Federal offense for any retailer to sell a product for a price below that 
set by its manufacturer, provided only that the product has for some time been 
part of a “shipment in commerce.” Thus the sanction and threat of Federal 
Government power would be put behind uncontrolled private price decisions 
imposed upon all further sellers and buyers of such a product. 

This effort to outlaw price competition is obviously subversive of the free 
competition which is basic to our way of life. The proponents of this measure 
would do well to ponder the likely future consequences of their success should 
they win. They should not be surprised if one such consequence were the de- 
mand for Federal control over manufacturers’ prices. The recent chagrin of 
domestic oil interests which have seen their success in winning compulsory Fed- 
eral control over oil imports open the door to Government control over prices 
of oil and oil products teaches an instructive lesson in this regard. 

From the consumer’s point of view passage of this bill holds a threat of 
higher prices and further intensifying inflationary trends. The magnitude of 
this threat is clearly indicated by a Department of Justice survey conducted in 
1956. That survey found that in 8 non-fair-trade cities consumers could save 
27 percent in buying some 77 items at the lowest prices prevailing in those 
cities as against the prices for the same goods charged where they had to be 
sold at their fair trade prices. 
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From the point of view of public policy, the Harris bill is clearly obnoxious 
both in principle and in terms of its probable impact upon our economy. It is 
to be hoped that the House committee will decisively vote it down. 


Mr. Dincetx. I would point out that Business Week, a reputable 
business publication, has come out with a substantial editorial in 


T 


opposition entitled “Fair Trade: For Whom?”, which I will also 
insert, Mr. Chairman. 


[From Business Week, May 23, 1959] 
Farr TrRaDE: For WHOM? 


By a 20 to 9 vote, the House Commerce Committee has approved Representa- 
tive Oren Harris’ bill to legalize retail price fixing on a national basis. 

By the simple expedient of issuing notices, a manufacturer or distributor of 
a brand-named product could require retailers, regardless of State laws, to sell 
the product at a specified price. Individual contracts with retailers aren’t 
necessary. What’s more, this latest version of the so-called fair trade laws 
would be far simpler to enforce than its predecessors. In fact, since the bill 
takes the form of an amendment to the Federal Trade Commission Act, the 
FTC is afraid it could be required to assist manufacturers and dealers in 
prosecuting violators, even though the FTC is dead set against the bill. 

The bill is an obvious weapon to plug the loopholes of the McGuire Act, 
which permits States to use fair trade laws. But last year many manufacturers 
dropped factory-fixed prices when the State laws proved unenforceable. The 
Harris bill would solve that sticky problem. 

Such a bill, backed by a powerful lobby of small retailers, has no place in 
the kind of economy we enjoy today. Perhaps in the depressed 1930's a case 
could have been made for fixing minimum prices on national brands. But there 
are already too many built-in ratchets in our economy that keep pushing prices 
upward—farm supports, protective tariffs, commodity subsidies, loan guarantees, 
wage escalators. The Harris bill would be another. It is an anachronism 
which, in the long run, would not help the manufacturer, the dealer, the national 
economy—or the consumer. 

Fortunately, there is not much danger of the bill becoming law. But the 
philosophy behind it—which, in effect, legalizes price fixing—is dangerous. It 
is symptomatic of the kind of thinking that has given protection to too many 
special groups. 

Mr. Drncett. I have inserted a long series of articles in opposi- 
tion to fair trade by newspapers around the country in the appendix 
of the Congressional Record. 

I would point out that for selling Alka Seltzer at 14 cents under the 
fair trade price a man in California went to jail. 

I would point out under the loophole in this bill which repeals the 
McKesson & Robbins decision of the Supreme Court, that one large 
pharmaceutical house, and let me explain this situation, one large 
manufacturing pharmaceutical house, CIBA, has used its own whole- 
sale unit as an outlet in competition with other wholesalers, while fair 
trading in competition with other wholesalers, has given a 14 percent 
discount to purchasers from its own wholly owned subsidiary whole- 
saler. CIBA has at the same time attempted to prevent other whole- 
salers merely from competing with it by giving the same 14 percent 
discount. P 

Now, Mr. Chairman, fair trade has never worked. One of the rea- 
sons is that there is a tremendous amount of productive capacity avail- 
able in this country, and it only earns money for management and 
for the owners ef the corporations which hold this wonderful asset 
as long as it is working and turning out goods. The minute goods 





| ih A i ee 


wv ey 


CO Ww ry 


Go OG & 


= 


- 


, 
, 


Ss 


NATIONAL FAIR TRADE LEGISLATION—1959 567 


cease to flow, the returns to manufacturers diminish, and manufac- 
turers while engaging in so-called fair trade practices will continue 
to dump to discounters, as they have. 

In fact, discount houses in New York City have always done very 
well, and. have increased from 500 to 2,000 in a period of less than 
2 years during the heyday of fair trade in that State. The reason 
for that was just simply this, that manufacturers, while engaging in 
$0- -called fair-trade practices would continue to dump to these price 
cutters in a State where there is a supposedly strong fair-trade law. 

Senator THurMonp. I see the distinguished chairman of the Inter- 
state and Foreign Commerce Committee has come into the room. 
Senator Magnuson, will you come around and join us? 

Senator Magnuson. I am just visiting today. Go right ahead. 

Senator THurmMonD. You may proceed, Congressman. 

Mr. Drincevi. And even companies like Sunbeam, while holding 

small retailers to so-called fair-trade contracts and enforcing fair 
trade, were dumping to large wholesale competitors, who, by reason 
of the dumping, were able to sell fair-traded commodities at less than 
fair-trade prices, and at less, indeed, in instances than the cost to the 
small retailer of the so-called fair-trade items. 

Now, Mr. Chairman, I want to comment very briefly on some things 
that have happened while I have been engaged in this legislation. I 
don’t like to get into personalities on a matter of legislation, but frankly 
this is one of the most feroc iously lobbied bills I “have ever seen. 

I have been subjected to pressure, harassment, threats of hostile 
action in my district at election time, and I have received mail which 
has been insulting, threatening, and coercive, to say the most gracious 
thing about it. 1 have been subjected to mail which has come out and 
said, “We are going to take care of you at election time if you don’t 
got along with us on fair trade.” As an example of that, Mr. Chair- 
man, I would like to insert in the record an article which appears on 
the stationery of the National Association of Retail Druggists, Office of 
the Secretary, over the signature of Mr. John Dargavel, and I would 
like to let the letter stand for itself, but before I do, I would like to 
read something from it at this point: 


You know what happened to the Governor of Louisiana and I am wondering 
if something like that is happening to you. By your actions, I wonder. I hope 
that is not true, and that you will get on a sane basis. 


He goes on and says: 


It would seem to me that you are a man with too much pride to be a messenger 
boy for some group or organization. 


He says further: 


If you simply oppose fair trade, that is your right. The fact is that you have 
gone out of your way, much further than you should have, and I am really 
surprised. You have done enough now to please the people you are fronting 
for, and do not tell me that you are not fronting for them and taking their 
orders. I do not think they should expect you to commit political suicide, which 
you are doing, in my opinion. 


He says: 


It would seem to me that you had better simmer down a little and not go 


out of your way to do things that are going to harm you. There is a day of 
reckoning if you do. 


Senator THurmonp. Did you want to put that in the record ? 
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Mr. Dinceti. Yes, Mr. Chairman. 

Senator THurmMonp. Without objection, that will be included in the 
record. 

(The letter referred to reads as follows:) 


THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, 
Encino, Calif., June 4, 1959. 
Hon. Joun D. DINGELL, 
Congressman—M ichigan, 
House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN DINGELL: It has been reported that you have made the 
statement that you have never seen any pro-fair trade articles. Of course there 
have been a great many published. However, I will admit there have been a 
great many published by the opponents who have an ax to grind. They are 
supported by large business establishments, discount houses, large department 
stores, 5 and 10 cent stores, etc. They do not seem to have any trouble getting 
in their propaganda whereas the proponents of fair trade do. 

The fact is, Congressman, the newspapers have the same attitude as you do. 
They do not want to be convinced. No one could convince you. Your mind is 
made up. You know you are just as wrong as you can be but you will not 
admit it. 

I do not know why you have have stuck your neck out as you have. <AsI told 
you when I met you, you are a nice fellow and you are intelligent. You are 
supposed to be a smart politician. Just why you would go to the extremes you 
have on this bill seems strange to me. 

It seems that the labor people, the CIO are telling you what to do and you 
are doing their bidding. I wish the NARD was in the same position they are. 
They are exempt from the antitrust laws and everything else. They, and you 
who support them, are against the small businessman making a fair margin of 
profit. 

I know it is useless arguing with you and Iam not going tododoit. You have 
been presented with enough facts already to know you are on the wrong side 
of the fence, and yet you stay there. It is a shame that you have gone as far 
as you have. It would seem to me that you better simmer down a little and not 
go out of your way to do things that are going to harm you. There is a day of 
reckoning if youdo. Just take it from me, and it is offered asa friend. You are 
a nice fellow and I do not have anything against you. 

If you simply oppose fair trade, that is your right. The fact is that you have 
gone out of your way, much further than you should have, and I am really sur- 
prised. You have done enough now to please the people you are fronting for, 
and do not tell me that you are not fronting for them and taking their orders. 
I do not think they should expect you to commit political suicide which you are 
doing, in my opinion. 

I hope that you will not go any further, and that things will work themselves 
out. You have a perfect right to vote against the bill, or any way you want to. 
At the hearings you conducted yourself in an extremely antagonistic manner and 
you did not even wait for a witness to answer you properly. Actions such as 
that are not excusable. 

You know what happened to the Governor of Louisiana and I am wondering 
if something like that is happening to you. By your actions I wonder. I hope 
that is not true, and that you will get on a sane basis. I do not mean that you 
should vote for the fair trade law, just that you be fairminded and not preju- 
diced and influenced by a lot of propaganda. 

The Department of Justice and the Federal Trade Commission have been 
against a lot of things you have voted for. They have been against fair trade 
for years. It is traditional and it does not mean anything. You use that ar- 
gument thinking it is a great one, along with the other arguments you used. 
I saw them passed up to you on slips of paper during the hearings. They kept 
you supplied with ammunition, or with what they thought was ammunition. 

It would seem to me that you are a man with too much pride to be a messenger 
boy for some group or organization. 

I am enclosing an article on fair trade. If we went through the files we 
could send many more to you. When you made the statement that you had 
never seen an article for fair trade I think you were mistaken, or you closed 
your eyes and did not read them when they were there. 
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There is nothing personal in this and I have nothing against you, although you 
have given us some cause to be that way. I recall the pleasant relationship I 
had with your dad and I have overlooked a number of things because of that. I 
am sure that if he has passed away that he would turn over in his grave at some 
of the statements and remarks you have made. 

With best wishes. 

Cordially yours, 
J. W. DARGAVEL, 
Eaecutive Secretary. 

Mr. Drneeixt. They did their best to defeat a Congressman from 
Texas at the last election, and I have no doubt they w ill try to do the 
same in my district. However, the political activities they have 
engaged in against Members who opposed their will has never hurt a 
Member. They worked against and have sponsored candidates in 
opposition to Congressman Celler , and it never hurt him a bit, 

They publish in “their journals invitations to members of the drug 
industry to participate in election activity against Members who 
oppose fair trade. They have gone out to say that people like myself 
are against the interest of the little m: in, and they have done the same 
thing to my colleague, Bruce Alger, of Texas. They even go so far 
as to say about Congressman Alger as follows, and this is in the NARD 
Journal of August 18,1958. They say: 

Notice to the members of the NARD. In the Texas Fifth District which con- 
sists of Dallas County, Representative Bruce R. Alger took a stand against the 
welfare of small business firms in opposition to H.R. 10527. He made plain 
that he is deluded and prefers to be counted among the advocates of cutthroat 
competition. 

I could cite a hundred other examples of threats and open and in- 
vested intimidation against Members of Congress by the proponents. 
These threats are really empty but appear most dangerous. 

The whole thing ‘about this bill is, Mr. Chairman, it isn’t going 
to do anything for the little retail druggist. It is going to set back 
the economy of this country years. It is going to cost the consumers 
an untold amount of money. It is going to be very hurtful to the 
people who must have prescription and patent medicines. 

I would for the record like to insert here a communication from 
Standard Drug of Richmond, Va., enclosing a survey made of some 
50 items. ‘The maker of the survey says th: at this could be multiplied 
by a hundred times, if need be. This would include most of the medi- 
cines, drugs, cosmetic s, toilet goods, cigars, cigarettes, and even extend 
to other commodities such as whisky, clothing, and food. 

The items all have trade names and cover items in use by the average 
American every day. 

On all of this he shows a substantial saving, to the consumer in not 
having fair trade of about 24 percent for a ‘long series of some 50 
items. This is the advantage of competitive prices as opposed to 
fair trade prices. 

(The matter referred to is as follows :) 


STANDARD Drug Co., 
Richmond, Va., July 13, 1959. 
Hon. Strom THURMOND, 
Member, U.S. Senate, 
Washington, D.C. 
Dear Str: This is the survey I promised to forward you in my letter of June 11. 
This only covers a fraction of the commodities this price fixing law will effect. 
Yours very truly, 
SAMUEL ROSENTHAL, President. 
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Tore Sere price in Tair trade Piates_- $266. 78 
Total selling price in nonfair trade States and District of Columbia_.-. 196. 97 
Total saving in nonfair trade States and District of Columbia__~ 69.81 

Total percentage saving in nonfair trade States and District of 
i i li a ncn ace as nce eile aac eee eligi eaam erage esac mipianien 26 


Note.—These non-fair trade prices were obtained on June 15, 1959, the fair-trade priceg 
are those of the manufacturers. 
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Creamalin tablets 
Do 


Neo Synephrine solution (14-percent 


Neo Synephrine solution (t-percent 
Privine nose drops 
Unicaps- - 
Do 
Do 
Theragrai 
Kaopectate 
Clinitest tablets - - - 
Do 
Gelusil liquid 
Do P 
Gelusil tablets 
a 
Desenek ointment 
Desenek powder 
Desenek liquid 
Lilly’s Insulin, U40, regular 


Lilly’s Insulin, U8®, regular 
Lilly’s Insulin, U40, Prot. zinc 
Lilly’s Insulin, U80, Prot. zinc 
Lilly’s Insulin, N PH, U40 
Lilly’s Insulin, NPH, Uso 
Lilly’s Homicebrin 


Do.. 
Lilly’s Reticulex, pulv 
Lilly’s Multicebrin Gelseals 
Old English Paste Wax. 
666, liquid. ----- = 
B.C. Powders. - - . 
4-Way Cold Tablets. - ; 
Phillips Milk of Magnesia, tablets 
Stanback 
J. & J. Adhesive 44 by 5 Yd- 
J. & J. Cotton 5% oz-_- 
J. & J. Bandage 2 by 10- 
Amident Tooth Paste_..-- 
Colgate Tooth Paste_ 
Ipana Tooth Paste 
Doan’s Kidney Pills 


Amident Tooth Powder-. -- a 


Fasteeth _- 

PPO scnettiee 
Polident ----.-- 

kent ace deat 
Barbasol Shave Cream, tube 
Palmolive Shave Cream, lather- 
Palmolive Shave Cream, brushless 
Noxema Shave Cream, jar-_- 
Williams Lather Shave. -- 
Aqua Velva_-_-.- j 
Old Spice Shave Lotion 
Cashmere Bouquet Tale 
J.&J. Baby Tale_..-- 

oo 
Tampax, regular... 
Kotex, regular 
Mennen Skin Bracer___- 
Gillette Blue Blades_- 

Do... : 
Gillette Thin Blades. 
Schick Injector Blades 
Lavoris- -. 
Listerine.__- 

oo 
Lysol ne 

0d... 
Zonite. 
Arrid__- 
Mum... 

Do... 
Cepacol__._- 
Stopnette Spray. . 
Stoppette Stick_-- 
Ban Deodorant eek ee 
Mennen’s Spray Deodorant 
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Size 


50’s 

200’s 

] ounce 
do 
do 

24's 

100” 

25" 


10 ounces 
36's 

100’s 

6 ounces 
12 ounce 
50's 


100’s 


1% ounces 
2 ounces 
10 cubic centi- 
meters. 
lo 
do 
do 
ao 
do 
20 cubie centi- 
meters. 
Pint 
100’s 
100’s_ 


Small. -. 


30 


Economy 
G6. 2: 3 


Was. 


Medium 
Large 
Small-_-- 
Large 


Large- -. 
do 


Giant 


10’s. 
12’s 


an sae 
20's 
IP a. dee 
a 
Large. -- 
Medium. -- 
Large. 
Small... 
Medium. -- 
Large. .. 
y ee 
Medium 


l-ounce__..-.-- 


3-ounce_._. 





Price 
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Available 

| prices in non 

Size Prices in fair fair trade 

| trade States | States and 

| District of 

Columbia 
ee a —— — ani 
Pond’s Cold Cream — saa - : Small___._-- $0. 45 $0. 39 
Do cuinaee - ....| Medium... anil 75 . 69 
Pond’s Vanishing Cream seins baie OS ——S Sea .45 . 39 
Do. Sicsncdh sindinien thinsdok eheuiesieie : ‘ Medium........- 75 . 69 
Breck Shampoo pared ; isi cenenes - 60 . 53 
Do a 8-ounce 1.00 . 67 
Drene Shampoo . 60 47 
Toni Home Permanent ‘ oe 2. 00 1, 28 
Prell Shampoo.. nied i Medium... e . 57 | 4 
Do : sisiiajecatan iin ; J | Large. ..- 89 79 
Jeris Tonic_... .| 8-ounce.... | .79 . 69 
Vitalis oa ‘ . ean scan 7-ounce.....---- aa . 89 .79 
Vaseline Tonic 4 ‘ # 2-ounce____ vel - 42 . 39 
Do ; ' : a 4-ounce - . 69 . 583 
Wildroot Cream Oil ae : ; isis iain . 59 . 54 
DC  ——— J » " i ‘ a ssmieaiie .98 .79 
Jergens Lotion_- 7 an 6-ounce... ae . 54 .43 
Fitch’s Shampoo... 8-ounce..........-- . 98 . 83 
El Producto (Bouquet) - Ee... — 5.75 4.93 
El Roi Tan, box ; sais | 4. 60 4.09 
Phillies Perfectos, box | do | 4. 60 4.03 
Muriel Senators, box ' | SS ene 4. 60 4.19 
White Owl, box____- case maa 4. 60 4.03 
G.E. No. 5 Flash Bulb i ‘ : shaticniens ntti 14 | .10 
Metamucil | Pound... 3. 51 2.79 
Coricidin, tablets | 25’s. . 98 . 52 
Abbott Sucary! Sod. Sol ‘i 4-ounce __ . 89 47 
Bufferin Tablets ..| 100’s 1.23 Be 
Myadec Capsules. _- ee i _do__. oe ¥, 68 6.89 
Meads Poly Vi-Sol | 50 cubic centi- | 3. 59 | 2.11 

meters. 

Dristan, tablets__- : 24’s - 98 . 53 
Absorbine, Jr 4-ounce. a 1. 24 | 73 
Zyma Caps 100’s_.-. | 6. 60 | 4.29 
Noxema Shave Cream... i | 4-ounce... ~ 45 39 
J. & J. Band Aids- : : ‘i Ce nessie wall . 63 | . 53 
ONE kita icc — <i ie edie 266. 78 196, 97 





Mr. Dincett. Now, Mr. Chairman, with regard to fair trade and 
what its real effect is, I think you should look, for example, at some of 
the pages of the American Druggist magazine, and I think you 
will find in here—for example let’s ‘take the January 12 issue, 1959— 
you will find on page 58 where they talk about Cepacol throat 
lozenges : 

More than 42 percent profit on fast-selling Cepacol lozenge deals. 


There is page after page after page of this sort of thing in the 
American Druggist magazine. In fact, the cornerstone and the altar 
of the National Association of Retail Druggists is a markup of 50 
percent. They call it a 33.3 percent markup, but it is actually, Mr. 
Chairman, a 50-percent markup. 

The idea, Mr. Chairman, is this: They say that anybody that sells 
less than fair trade is loss leading, and that is not true, obviously. 

If what you are concerned about is loss leader, why not make loss- 
leader legislation, but they say “No,” that is not e mough. 

Mr. Celler on the floor offered a loss leader bill in substitute for the 
McGuire Act and they said “No, we don’t want that, we want fair 
trade.” The idea being anybody who sells at less than 40- to 50-percent 
markup is selling at a loss. This is obviously not so. These people 
use this as a weapon against honest businessmen who, because of ef- 
ficiency, are able to sell for less. 
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There were people who testified before this committee who sub- 
mitted formulas for making profits of 10 or 15 percent overall. Surely 
the report of the Department of Justice is not misleading on cost to 
the consumer of having fair trade. 

I might comment on the Nielsen survey and say it is obviously with- 
out oreat merit. Proponents of that survey refused to turn over to 
the Department of Justice the basis upon which they made their 
study so it could be checked by the Department of Justice. Obviously 
if they had nothing to hide or if the surveys were valid they would 


_ have done so. 


Last of all, Mr. Chairman, I would refer you to the advertisement of 
Peoples drugstores which appears in House Report No. 467, 86th Con- 
gress In my minority view. You will see People’s drugstores, operat- 
ing in the District, Maryland, and Virginia, and perh: ips other States, 
list the Maryland price—Maryland being fair trade—S4.77 for Lilly 
trinsicon, with the District of Columbia and Virginia price, $3.77, 
showing a saving to the consumer by not having fair trade in those 
areas of $1. 

Lilly homicebrin, $1.26 in Maryland, fair traded. In the District 
of Columbia and Virginia, 99 cents. 

Now no one is going to tell me that People’s Drug is going to run a 
loss leader to steal buyers from its Maryland stores by loss leadering 
against its own stores in the District of Columbia and in Virginia. 

“Tf you go on down, you will find Lilly multicebrin, $5.08 in Mary- 
land, $3.39 in the District of Columbia and Vi irginia. 

Why do the consumers get this break? They get the break, Mr. 
Chairman, because there is no price fixing, no rigging. 

This bill is not in the consumer’s interest. 

Mr. Chairman, the only thing else I can say is if this Congress, a 
Democratic Congress, passes legislation like this, the people in the 
United States are going to be asking each and every one of us why 
we betrayed our trust to the people of the United States and passed 
legislation which will dip so deeply into their pocketbooks. If we are 
deeply concerned about inflation, we will do everything possible to 
see this bill dies. 

I am not known as a States righter, but I will say this. If this 
bill passes, this bill will be used to have the Federal Government run 
roughshod over the rights of every State which has held this particular 
form of legislation to be unconstitutional under the State constitu- 
tions, and to inflict a fair trade law on the State of Texas, on the State 
of Missouri, on the State of Vermont, and on the State of Alaska, 
which have never had fair trade statutes. 

In the District. of Columbia, where we have never had a fair trade 
law, there has not been a failure of a druggist in the last 10 years, 
and apparently the druggists in the District of Columbia are able to 
live, to compete, and to endure without the benefit of this fair trade 
in a fairly substantial way. In fact, perhaps they even have the ad- 

vantage, because their neighbors in Maryland do have a fair trade 
law. 

In conclusion, Mr. Chairman, the bill is not in the public interest. 
It should certainly be killed. If it can’t be killed, we should with- 
hold action in the Congress until after the Kefauver committee has 
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had an opportunity to show us the high markup that does exist 
this field, not on the retail level but on the manufacturer’s level. 

That is the conclusion of my statement, Mr. Chairman. 

Senator THurmonp. Is there any question in your mind that. con- 
sumers pay more for goods in fair trade States ? 

Mr. Dincetx. Not one iota, not the slightest question. I am abso- 
lutely satisfied they pay more in the fair trade States, and I believe 
the studies which I submitted, Mr. Chairman, with my minority re- 
port, adequately prove that statement. 

For example, according to the Department of Justice survey which 
I included in my minority report, you will find that the cost of drugs— 
and this isn’t just one or two items, it is a whole broad spectrum— 
averaged 28 percent more in fair trade States than in nonfair trade, 

Appliances average 27.7 percent. more. 

Senator THurmonp. In other words, from the consumer standpoint, 
you think the bill is objectionable ? 

Mr. Drncett. I think it is thoroughly objectionable. 

Senator TuHurmonp. Is it really to the advantage of the druggists 
and retailers that this bill be passed ? 

Mr. Dinerii. Absolutely not. 

Senator Tuurmonp. Now why? They claim it is, and strictly from 
their standpoint, now, why isn’t it to their advantage that it be 
passed ? 

Mr. Dineett. Mr. Chairman, if this bill passes, the little drug- 
gist or retailer who is unable to compete on the basis of, for exam- 
ple, oe services, location—because as you know a little druggist 

can’t get a prime location in a new shopping center, or on an inter- 
section of two busy streets in a city—is going to find that he isn’t 
going to be able to compete on price, whic h is the only basis on which 
he can compete today. He is going to find further, Mr. Chair- 
man, that he is going to be married to a high fair trade price, and 
he is going to have to adhere to it because his competitors will com- 
parison shop him under this particular bill. 

Senator THurmonp. It is your feeling that this bill would hurt 
the little drugstore? 

Mr. Drnceiyi. Without question. 

Senator Trurmonb. He might not be able to compete with the big 
drugstore ? 

Mr. Drnceti. Absolutely, and for a very significant reason. 

The big drugstore is going to be able to run loss leaders. This 
bill will not stop loss leaders to attract trade aw: iy from him. The 
big drugstore is going to have the further advantage, and I think 
this is very significant, Mr. Chairman, in that they “will be able to 
have their own private brands, where the little druggist will be 
married, let’s say, to a high price national brand. 

The competitor across ‘the street, or down the road, is going to 
have the advantage of his own private brand, every bit as good, certi- 
fied by the Food “and Drug Administration and by the appropriate 
State agencies, being identical in all respects, at a substantially 
lower price, often as much as half the price of the high fair traded 
item the little man is going to have to market. These private brands 
will in a very real sense be national brands, but at a lower price than 
the so-called fair-traded brands. 
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Senator THuRMoNpb. Now, the druggists and other retailers are 
not now under the fair labor standards law? 

Mr. Dinceuu. That is correct. 

Senator THurmonp. If the fair trade bill is passed, do you think 
that that might be an entering wedge of the Federal Government into 
those establishments that might lead to extending coverage to the 
druggists and others covered by this fair trade bill ? 

Mr. Dineeti. If these people come into the Congress and say 
that they are entitled to a Federal floor under their prices, they have 
absolutely no justification for saying that there shouldn’t be a floor 
under the wages that they pay. I can guarantee, Mr. Chairman, 
testimony of proponents on this particular subject will be used to 
bring them under the minimum wage law if and when that question 
arises. 

Senator THurmonpD. Once they call for and demand a Federal law 
be passed that gives them what they think is protection, have they 
not opened the door to another Federal law that is going to require 
them to adhere to the fair labor standards law in the proposed bills 
being advocated to extend coverage? 

Mr. Dineetu. That is an absolutely correct statement, Mr. Chair- 
man. Asa matter of fact, Iam not sure but what they haven’t already 
opened the door by having so vigorously said that this is a field in 
which the Federal Government should act and legislate. 

Senator THurmonp. Do you think by advocating this Federal law, 
they are inviting Federal intervention ? 

Mr. Dineewx. That is correct, Mr. Chairman. I think their state- 
ment that this is a field for Federal action can be interpreted to mean 
it is a field for Federal action in the field of wages and hours as well 
as in the field of retail prices. 

Senator TrrurmMonp. Once they ask for Federal action in one phase 
of their business, wouldn’t it be difficult to prevent Federal action 
in some other field of their business ? 

Mr. Dincewn. I think they would hear their own statements played 
back to them, with a great deal of distress on their part. 

Senator THurmonp. Congressman, I want to thank you for com- 
ing over and giving us the benefit of your views on this matter. I am 
sure you have added greatly to the information before the subcom- 
mittee. 

Mr. Dineeii. Thank you, Mr. Chairman. I do want to thank you 
and the subcommittee for the great courtesy and for the kindness 
with which you have received my testimony. 

Senator Trrurmonp. I knew your distinguished father, who was 
an able man, and I am glad to see his son doing so well. 

Mr. Dineen. Thank you, sir. I am sure Dad would be proud to 
hear his friend say that. He had great respect for you, as do I. 

Senator TuurmMoNpD. We are going to take about a 2-minute recess, 
and then we are going take the next witness, from Nebraska, whom 
Senator Hruska will introduce in just a few minutes. 

(A short recess was taken.) 

Senator THurmonp. Our next witness is Mr. Lee Smith, from 
Omaha, Nebr., and we have the able and distinguished Senator from 
Nebraska here, Mr. Hruska, to present Mr. Smith. 
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Senator Hruska. Thank you, Mr. Chairman, and thank you for 
taking him out of order as you have. 

Mr. Chairman, in Mr. W. Lee Smith of Omaha, we have one of 
my neighbors from that city, because he has a business which i 
located in the same building in the downtown district of Omaha in 
which my one- ‘time law office was located, and in which my senatorial 
office in Omaha is temporarily located until our Federal Building is 
completed. It is in the process of construction. 

I might say, Mr. Chairman, that Mr. Smith is a fellow Nebraskan 
of mine by choice. He originally came from the State of Virginia, 
We are proud of all our Nebraskans, we think they are fine folks, 
Some of us are Nebraskans by being natives of the State and choose 
to remain, but Mr. Smith chose to come there, and he has become 
a fine citizen, a civic figure as well asa business figure. 

He is a businessman, Mr. Chairman, of wide experience. He has 
a point of view on the proposed legislation here in which I am sure 
the committee will be very interested. This would be on two scores, 
One is that he is a man of considerable experience in the retail drug 
business, the drugstore business, and, secondly, because it was he who 
initiated and prosec uted the litigation in Nebraska which wound up 
in the Supreme C ourt of the State of Nebraska in which the State law 
on this subject was invalidated and held unconstitutional. 

The witness can tell you about his experience in that regard, 
but because of those two qualifications, I do believe that he will make 
a very excellent witness, and will give a point of view and some facts 
to substantiate that point of view in which your committee should be 
highly interested. 

My one regret is that I cannot remain throughout to hear his testi- 
mony because of other assignments, but I did want to take this oppor- 
tunity to introduce him to the committee, and to say that he will 
make a very splendid witness as his own performance will show. 

Senator THurmonp. Mr. Smith, we are delighted to have you here 
and pleased to have you introduced by Sen: itor Hruska held in high 
esteem by the Members of the U.S. Senate. 

You may proceed. 


STATEMENT OF W. LEE SMITH, OMAHA, NEBR. 


Mr. Smiru. Thank you, Mr. Chairman. 

Senator THurmonp. Would you like to place your written state- 
ment in the record to begin with, and then make such other comments 
as you care to? 

Mr. Smiru. I would, sir. 

This thing has many facets, and I would like to place a brief of my 
comments in the record, and then talk from it and review this matter 
so that we will get at the heart of this problem. 

Senator Taurmonp. I think it might save time, since we are going 
{o put your entire statement in the record, together with any articles 
or newspaper reprints you wish, if you will just in your statement 
other than the printed record give us what is not in the printed 
record—if you will give us any thoughts not in your printed statement, 
we will have that statement in the record of the hear ings. 
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(The complete statement and articles are as follows:) 





STATEMENT OF W, LEE SMITH OF OMAHA, NEBR., AGAINST FAIR TRADE BILL 8. 1083 


Mr. Chairman and distinguished Senators of the committee, as a patriotic 
citizen serving the average American family in my drug store in the great 
Midwest, I come before you today to register my very strongest objections to 
the so-called fair trade bill 8. 1083. 

I. The sorry history of fair trade price fixing in 45 States of the Union cover- 
ing the period from about 1935 to 1955 discredits in advance any proposed similar 
legislation on a national basis by the Congress of the United States. 

Before embarking upon any legislative venture, one must examine the back- 
ground of the situation and evaluate the prospects of success of the new proposed 
law. If it appears that S. 1083 would fail to contribute to the general welfare, 
and not be in the public interest; then it should not be enacted into law. 

There were State fair trade acts passed by 45 States of the Union in the early 
1930’s as a result of Federal enabling legislation. Scarcely a single one of 
these laws were written by the people of these States. Model bills were drawn 
up by Federal bureaucrats here in Washington and mailed to local flying squad- 
rons who lobbied them through State legislatures with the help of monopolistic 
minded trade associations, such as the National Association of Retail Druggists ; 
greedy manufacturers, and “kept” retailers. It is generally known that a typo- 
graphical error made by a stenographer in Tommy Cochran’s office in Washing- 
ton, later showed up, word for word, in seven different State fair trade acts. 
The awful truth is, that the large majority of State fair trade bills were never 
even read, let alone debated on the floor; before they were enacted into statutory 
laws of the States. Therefore, the sorry, sordid history that was written in the 
20 years of price fixing that followed, can be readily understood. 

Under State fair trade acts, manufacturers of branded merchandise could 
take a single retailer out to lunch or for a drink; get his signature on a minimum 
price resale contract, and thereby bind every distributor in the State. Armed 
with the infamous and illegal nonsigner clause, every distributor was forced to 
fix prices and no matter what store a consumer might walk into, the same identi- 
eal prices would hit him in the face. Thanks to the National Association of 
Retail Druggists, powerful pressure was exerted on all other leading manu- 
facturers and soon they were forced to fix the price of their branded products 
at practically the same identical prices as competitors had “fair traded” their 
brands. Some manufacturers rebelled but they were given the old “lead pipe” 
treatment of threat and boycott which brought them into the price fixing fold. 
Quite often they were forced to make a very handsome contribution to the “war 
chest” of NARD before their repentance was accepted. In this manner, every 
retail store in each fair trade State was forced to prostitute itself to price 
fixing and the deadening hand on monopoly was throttled around the throat of 
commerce. 

Our State of Nebraska passed the “Fair Trade Act of 1937,” and I must confess 
to you “a crime” that I was alleged to have committed under this law for which 
my store, Lewis & Smith Drug Co., Inc., was hauled into court by the MeGraw 
Electric Co. in 1954. I have always been a sworn enemy of tyrants of all kinds 
and especially of price fixing tyrants and when I founded my store in Omaha in 
1944, I found that so-called fair trade was a millstone around my neck in trying 
to get established, and properly serve the public in an efficient manner like I 
wanted to. With the recession of trade in 1949 I started running publie adver- 
tisements against fair trade. By 1954, I had become a prime target of vested 
interest price fixers but I also observed that I was receiving an increasing vote 
of confidence from my customers. Sales increased and more and more new 
customers came into my store every week. One day I was paid a “visit” by an 
attorney from Chicago for the McGraw Electric Co. who very firmly pointed out 
to me a “crime” I was committing. The “crime” was displaying on my counter 
in the back of the store a Toastmaster toaster with a card on it showing the 
“fair trade” price of $28 marked out and $19.95 “Special” inserted. My total 
gross margin for the year 1954 was only 17.1 percent of sales, and I refused to 
take a profit of $8.28, or a markup of 40 percent on the toaster which cost me 
only $14.72. McGraw pulled me into court but lost the case by unanimous 
decision all the way up through the Nebraska Supreme Court. By unanimous 
decision in the regular trial and again on a rehearing the Nebraska Supreme 
Court declared the Fair Trade Act of 1937 unconstitutional and null and void 
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from the day it was passed, which was 18 years before. This decision is cited 
on page 50 of the House minority report on H.R. 1253. 

During the 1% years of illegal price fixing in Nebraska of branded merchandise, 
our farmers sold their grain, produce, livestock, and dairy products in an openly 
competitive market for whatever prices the commodities would bring. Our 
skilled workers who labored each day in the railroad and farm machinery shops, 
in the meatpacking plants, and in the other food processing industries: bar- 
gained as best they could for higher wages and'better working conditions. There 
were no privileged classes among our people but they were soaked high, fixed, 
monopoly prices for branded merchandise shipped from Illinois, New York, New 
Jersey, and from many distant places elsewhere. Great shouts of approval went 
up from the people everywhere, when they saw the price fixing “King Ping” 
toppled from their distant thrones of power. 

State fair trade laws have been bitterly condemned by the people and discred- 
ited in the courts throughout the country. Consumers of the great Midwest were 
robbed of millions of dollars in the 18 years of illegal price fixing and they will 
not tolerate the delegation of sovereign powers of the U.S. Government to private 
persons and corporations for a second looting of their pocketbooks. The National 
Association of Retail Druggists, of which organization my store is a captive 
member ; seems to be a spawning ground for monopolistic price fixing schemes and 
it says that these price fixing fences must be mended by the enactment of a 
national price fixing fair trade law. It seems that monopolists, like all tyrants, 
are continually demanding more power to keep them on the throne, as powers 
once held firmly in their grasp slip through their fingers when the public becomes 
aroused, Senate bill 1083, bearing the cheap counterfeit label of “fair trade” is 
nothing but an attempt by vested interest pressure groups to legalize a price 
fixing conspiracy directed against unorganized consumers. Citizens are calling 
on you lawmakers to give no quarter to the hordes of lobbyists now descending 
upon Washington in an effort to high pressure the elected representatives of the 
people into enacting national price fixing into law. The greatest danger to our 
liberties, to our freedom, and to our national economy today is inflation and this 
bill would increase prices from $5 to $10 billion a year and further feed the fires 
of inflation. It is unthinkable that the Congress of the United States would 
deliberately legislate higher prices to line the pockets of greedy monopolists 
which might destroy our very democratic way of life. Bill S. 1083, if enacted 
into law, will economically and politically “castrate” the sovereign power of 
every State in the Union and self democratic government will become a mockery. 

II. Fair trade bill S. 1083 if enacted into law, will rob millions of people in 
the medium and low income groups and simultaneously subsidize the small 
minority of people who are in higher income groups. 

Let us consider for a moment the makeup of the daily shopping clientele in 
an average American town or city. The great majority is made up of every 
day workers, clerks, skilled craftsmen, and farm families who have sometimes 
driven 50 to 100 miles from their rural homes. They shop from store to store in 
search of bargains trying to make ends meet and also try to raise their standards 
of living with the limited amount of income which they have to spend. Most of 
them pay spot cash, wait on themselves, and then commandeer the wife and kids 
to lug the merchandise to the family car in a distant parking lot, or to the family 
home on a bus or streetcar. The family finds bargains and specials which mer- 
chants are anxious to sell, including the best brands of nationally advertised 
merchandise, when there is free and open competition. Fair trade price fixing 
kills all of this opportunity of the average family to exercise thrift and buy at 
the lowest prices obtainable, and the same fixed price hits them in the face in 
every store they enter, no matter what services are rendered in selling the goods. 

On the other hand, a small minority of everyday shoppers are in the higher in- 
come brackets and have adequate credit ratings to warrant big charge accounts 
and it is not uncommon for them to have free credit ranging from 30 to 60 days, 
and sometimes as long as 6 months. They can get their orders filled over the 
telephone and charge records made out and have free delivery to their homes 
in the suburbs three times a week. These people pay the same identical prices 
for fair trade branded merchandise as lower income families have to pay. This 
means that the large group of lower income shoppers is actually paying the 
credit carrying charges and the expensive services extended to the privileged 
few in the higher income brackets, absolutely free. 
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Is it fair and just to rob the man of limited means by edict of the Federal 
Government to give free credit and many other luxurious services to the man 
well able to pay his own way? Shall it be made a crime to efficiently operate a 
eash and carry store in unpretentious surrounding to serve those who wish to 
save, or who do not desire costly services? People who desire credit and de- 
livery when they purchase goods, should be made to pay the bill, no matter 
whether they live along the “Gold Coast” in the country club oasis, or over on 
“Mortgage Hill.” Federal police power exercised in the operation of every retail 
shop in the United States to line the pockets of monopolists, would be a travesty 
unthinkable, but this will be the outcome if the Congress enacts S. 1083 into law. 
It would snuff out competition between retail outlets which is one of the main 
reasons why this law is proposed. It is impossible to establish monopoly prices 
in an openly free and competitive market, especially when it is made up of good 
red blooded Americans who speak their own minds. Therefore, greedy price- 
fixing schemes require the power of Government before they can be put over on 
these rebellious subjects of the realm. 

III. Fair trade price fixing nationally as called for in bill S. 1083 is alleged to 
be necessary in order to protect the valuable trademarks, patents, and brand 
names of manufacturers so as to enable them to avoid paying sweatshop wages 
and having to lay off workers because of a drop in business as a result of re- 
tailers juggling and cutting prices. 

A more fraudulent claim is hard to imagine. Manufacturers have the protec- 
tion of trademarks and brand names under the patent laws of the Nation and 
there is no sound economic reason why they should be rewarded with monopo- 
listic fixed prices at public expense when their goods are sold in commerce. It 
is argued that they have gone to great expense in advertising to build up valuable 
goodwill for these branded products and that the public is in their debt for so 
doing. I know of no company which capitalizes advertising expenses but in- 
stead they are charged off each year against Federal income taxes. The Federal 
yovernment contributes millions of dollars each year for research and develop- 
ment which greatly aids manufacturers in the discovery of new products to sell 
consumers under private brands. Therefore, neither the Federal Government 
nor the consumer owes them anything extra because they have no unrecovered 
cost and the manufacturer makes his profit from the sale of the goods to the 
public. We retail distributors have spent money advertising branded products ; 
and have given valuable space in our stores to mass-display branded merchandise 
which was the major factor in building up the reputation of products in the 
minds of consumers. However, retailers do not claim the public owes them any- 
thing extra for large outlays made in this manner or that manufacturers owe 
retailers anything either. 

The sweatshop wage contention is a hoax completely. There are many thou- 
sands of manufacturers in this country who own some of the most valuable 
brand names and trademarks in the world, but they have never chosen to fix 
the price of them under so-called fair trade laws. One might mention just a 
few of them for the record, such as “Camels, Lucky Strikes, Tide, Maxwell House, 
Ivory, Lux, and Hershey,” and the workers who make and sell these products 
are among the highest paid in the world. Distributors large and small cannot 
afford to be without them and the public benefits to the greatest extent possible as 
well as the owners, from the wide distribution resulting because of the low price 
and modest profit for each unit sold. These manufacturers are the backbone 
of American free enterprise and they will have no part of so-called fair trade 
price fixing. 

Layoffs and unemployment of production workers seldom come to pass by rea- 
son of reduced prices of branded merchandise to consumers but is almost always 
attributable to the exact opposite; namely, when prices are raised so high that 
manufacturers have priced themselves out of the market and consumers go on 
a buying strike to await the lowering of prices. The 1957-58 depression in manu- 
facturing industries of the Eastern United States is a capital case in point. In- 
flation is bad enough as things are now, but put a national price-fixing law into 
effect like S. 1083, and we could very easily have severe depression. Rugged 
minded American consumers will only stand for so much price gouging, and for 
not too long a time. 

Those great “economic alchemists” of the National Association of Retail 
Druggists expound the philosophy that every retail item should be marked up 
just about the same and that price-cutting jugglers should be eliminated to pro- 
tect the public. Their further contention is that when a retailer cuts the price 
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of one branded item and advertises it for sale to the public, he simultaneously 
marks up the price of many other items to cheat the customers. Wouldn't it 
be a wonderful world for the retailer if he never had to change a price; or 
worry about piles of merchandise on hand about to become obsolete; or be con- 
cerned about stimulating demand for new products coming on the market? Jt 
would make a lot more sense to pass a law requiring every automobile driver to 
maintain the same minimum speed no matter what kind of traffic conditions he 
was traveling under, than it would to gear the entire economy of the country 
to a snail’s pace in retailing at high fixed monopoly prices for everything, . 

Now as for cheating customers by price juggling; believe me when I tell you 
that the shrewdest judges of nierchandise are the everyday shoppers and not 
the so-called price jugglers behind the counter. If you don’t believe it, just 
try standing behind a store counter on a citywide bargain day and attempt to 
match your wits against a crowd of shoppers. Competition takes care of a lot 
of things and the greatest cheating and corruption in trade comes about only 
when competition is eliminated. 

IV. Under national fair trade price fixing, all retail outlets will be forced to 
sell at the same price, no matter where the store is located or what kind of 
services are rendered in connection with the sale of branded merchandise. The 
competitive impact of large stores with main street corner location and in 
shopping centers with abundant parking, will drive into bankruptcy small re 
tailers who can only afford an unhandy back street location with no parking 
facilities and sell on a cash and carry basis with little or no services rendered; 
chainstore private brands will be another strong competitive weapon. 

The masses of people pass the front door of large stores with choice corner 
street locations in the course of their normal routine each day and they naturally 
tend to buy at the handiest location. Nobody, even including a storekeeper’s 
best friend, will walk out of his way to an unhandy back-street location to shop 
for nationally known branded merchandise, unless some tangible inducement 
is offered. About the only inducement a small retailer can offer is a lower 
price, but this will be forbidden if S. 1083 becomes a law. Very few small 
independent retailers can meet the financial requirements to secure locations 
in shopping centers where there is abundance of parking. Consequently, the 
large entrenched competitors will have an unfair advantage over small re 
tailers, just as though a stone were rolled in front of the small retailers door, 
Even at the present time, large stores and supermarkets have practically taken 
over 100 percent the distribution of many consumer items sold almost exclusively 
in small stores 10 years ago. Without cutting prices at all, and in fact quite 
often at 10 percent higher prices supermarkets and large store have taken 
over almost completely the sale of cigarettes, sanitary goods, small appliances, 
and household hardware. When prices become fixed, the small retailer will 
be robbed of his only competitive weapon; namely price, and failure will be 
almost inevitable in thousands of cases. The large operators can further in- 
tensify pressure on small retailers through private brands which bypass com- 
petition of independents, and by extending credit, delivery, babysitting service, 
and many other luxurious services. The small retailer doesn’t have facilities 
or the necessary capital to provide these services, and yet he is clubbed over 
the head by the fair traders when he attempts to meet this competition by 
offering a lower price. 

V. Senate bill S. 1083 fails to bar rebates and bounties such as trading stamps, 
special coupons, and a thousand and one other different bribes to consumers 
which large store operators indulge in wholesale. 

In the majority report of the House Interstate and Foreign Commerce Com- 
mittee on fair trade bill H.R. 1253, on page 8, it is reported that 21.228, or 41 
percent of the total bankruptcies were classified as small retailers in the 5-year 
period 1953-57 and that 1958 failures were the highest for any postwar year 
for retailers. Strange to say, the main cause of these failures is ignored but it is 
intimated that the big retailers were running out of business the small ones 
through price wars, and then raising prices when the “little fellow” was elimi- 
nated. This is far, far away from the actual facts. 

Statistics cited by the House committee majority report, are actually a mere 
recital of the grave digger’s tally of small retailers whose bones have been 
picked by trading stamp hucksters. The trading stamp game is the most dis 
graceful, the most sadistic, and the greatest outrage committed against small 
business and the American consumer in the last hundred years. Small retailers 
will have to admit the trading stamps got a big initial push in the early post- 
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World War II years by small retailers hither and yonder, but I invite you to take 
a look at the “big fellows” who are running the show now. 

Many small retailers went into the trading stamp game early after World 
War II when competition became greatly intensified as a result of the change 
from a wartime to a peacetime economy. Large plants once employed for the 
manufacture of armaments, now turned to the production of consumer goods 
in tremendous volume. Large, new shopping centers were erected; and all dis- 
tribution channels of the country were greatly enlarged. Smaller retailers 
found that by issuing trading stamps they did not have to meet the lower prices 
of competitors. By about the year 1951, trading stamps became quite a nuisance 
to supermarkets and large chainstore operators throughout the country. They 
were forced to do something about it, and I can assure you that they have cer- 
tainly made a clean sweep. 

The entire United States was literally “blitzed” when large chainstore opera- 
tors bought up trading stamp companies and went into every locality in which 
they had stores and also took in with them many local chain operators. They 
were sold a few shares of stock in the trading stamp company so as to qualify 
as “owners” and get local advertising rates from newspapers, television, and 
radio broadcasting stations. Big business methods of finance, organization, and 
publicity were employed to literally “brain wash” the American housewife as to 
the great virtues of these magic little colored scraps of paper called trading 
stamps. The old slogan of “Something for Nothing” was proven before the very 
eyes of viewers on national networks through quiz program giveaway schemes. 
It was not uncommon for the average housewife to see over television 5 and 10 
times a day average people such as herself receive large sums of money for 
answering such intellectually taxing questions as, ‘Who shot Abe Lincoln?” She 
would say to herself, “Why, I could have answered that question myself; they 
just gave $500 to that lady for nothing.” She also observed in the evenings with 
the rest of the family, big jackpot giveaway programs where simple, everyday 
people appear to be geniuses. It was later exposed that many of these “geniuses” 
had received several hours of intensive coaching on answering the questions 
before going on the air. 

In this atmosphere of hourly brain washing, that it was possible to get some- 
thing for nothing, the entire family was “softened up” for the pitch of the trad- 
ing stamp advertisers. Famous television personalities nationally known would 
announce in a sweet, dripping-saccharin voice to the housewife that she could 
get a particular color of trading stamp at stores in her town which would cost 
her “absolutely nothing”; and, in addition, she would receive the lowest bargain 
prices available anywhere. This fraudulent claim was repeated over national 
networks and on practically every local communication media so often that most 
people came to accept it as true that trading stamps “cost shoppers absolutely 
nothing.” 

Just as the big fish can always swallow the little ones when they get in the 
way; so did the small retailers find that their petty trading stamp schemes 
had been “taken over” by the big boys and that locally known stamps no longer 
had magic drawing power. They were now forced to change over to the na- 
tionally known trading stamp and pay tribute money to big competitors who 
either had a lucrative stamp franchise, or owned an interest in the national 
trading stamp company. Thousands of other efficient, small retailers who had 
avoided trading stamps now found themselves “sandbagged” and were so 
panicky that they took on the nationally known stamps. Under this scheme, 
small retailers helped finance the picking of their very bones by their biggest 
competitors. 

These small retailers were unable to increase their volume of business by 
giving trading stamps in competition with giant supermarkets and other large 
retailer distributors who extended credit and special services along with giving 
the stamps. Soon, the smaller retailer found that he could not pay his bills 
and that he would have to drop out of the trading stamp game; and he gave 
notice that on a certain day his store would no longer give trading stamps. 
Customers who had traded with him for many years became violently indignant 
and went to the trading stamp headquarters to complain that her local store 
no longer gave trading stamps and that she had some partially filled books on 
hand. The trading stamp dealer would admonish the housewife that her 
small retailer was not a very good merchandiser and that she should now 
patronize another given store which still handed out her favorite color of 
trading stamps. As a result, a large number of the small retailer’s customers 
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were driven from his store; and he found himself in bankruptcy. Some of these 
small operators would get another kind of trading stamp, raise the price of 
his merchandise, and try to stay in business: but customers are hard to recover 
once they are lost to a store. Bankruptcy followed at a later date when the 
second trading stamp peddler had finished picking the small merchant's bones, 

I applaud the very strong condemnation of these fair trade bills which bureaus 
of the Federal Government have made before you and before the House com- 
mittee. However, I must now call them to task for allowing the outrageous 
restraint of trade by trading stamp operators, during the last 6 or 8 years, which 
drove into bankruptcy the many thousands of small retailers referred to in the 
House majority report on the pending fair trade bill. The Department of 
Agriculture made a very exhaustive study of the trading stamp game and stated 
that it was apparent that housewives did pay more for merchandise when they 
were given trading stamps with merchandise at the time of sale. However, 
some bureaucrats heaped such lavish praise upon the trading stamp game that 
the Department of Agriculture found itself being quoted by trading stamp 
companies in double page spread advertisements appearing in national maga- 
zines. Supervisory heads in the Department of Agriculture were forced to 
admonish the stamp companies that such a practice was not “cricket” and that 
they must discontinue such a practice. 

VI. If Senate bill 1083 becomes law and nationally branded merchandise re. 
tail prices become fixed in all retail outlets, trading stamp peddlers will have 
a field day picking the bones of the few small retailers who have survived wy 
to the present time and have shunned trading stamps. 

The U.S. Supreme Court just the other day sustained by unanimous vote 
of eight judges the opinion of the Supreme Court of the State of Oklahoma 
against Safeway Stores in connection with the cutting of prices to meet trading 
stamp competition. Allow me to quote the following passages from this opinion 
rendered by Justice Frankfurter: “The Court also described that Safeway 
could not reduce its prices to meet the trading stamp competition. It did, how- 
ever, provide that Safeway could do what appellees did, it might issue ‘trading 
stamps, cash register receipts, or other evidence of credit issued as a discount 
for prompt payment of cash * * * the use of trading stamps was not a price re- 
duction but constituted a cash discount, i.e., a reduction given to customers for 
prompt payment of cash. * * * There was a basis in evidence for the view 
that the use of trading stamps has an entirely different impact on the con- 
suming market than do price cuts. When prices are cut to the extent of the 
value of the trading stamp, the stamps lose their lure and lower prices prove 
a more potent attraction.” 

Far be it from me to interpret a Supreme Court decision, but I am able to 
read plain English when written so clearly as I have just quoted to you. 
Furthermore, you and I know that far more goes on every day in industry and 
trade than is ever brought out in courts of law restricted to a specific issue that 
has been brought before the court. However, the U.S. Supreme Court has 
spoken. In substance this decision by the Court says this to me—an inde 
pendent retailer who is in a hazardous position: I am standing on the top floor 
of a 20-story building which is on fire. I look and see that the emergency 
price-cutting exit to the fire escape has been sealed off by a national price-fixing 
law. The Supreme Court then beckons to me and says, “You have every legal 
right to jump out of this trading stamp window through which so many of 
your fellow small retailers have already escaped to the sidewalk below.” 

The giving of trading stamps is a gimmick which has nothing whatsoever 
to do with the prompt payment of cash. You can stop at practically any filling 
station which gives trading stamps between Washington, D.C., and San Francisco, 
Calif., and charge gas on your courtesy card and receive trading stamps; or 
the filling station operator will knock off 1 to 2 cents per gallon without giving 
you the stamps and still gladly charge the purchase on your credit card. This 
same situation also prevails in hundreds of other retail establishments which 
give trading stamps and extend credit from 60 days to 6 months’ time. To 
say that the giving of trading stamps does not constitute the cutting of the price 
of the merchandise is an economic absurdity that a blind man could see with 
his cane as he walks down any main street in the United States. However, 
the U.S. Supreme Court has spoken. 

Safeway Stores apparently discounted long in advance the final decision in this 
case and lost interest in supplying complete evidence on all points raised. They 
most certainly could have refuted the evidence which led the Court to conclude 
that “when prices are the same, customers tend to go to the store offering trading 
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stamps. But when prices are cut to the extent of the value of the trading stamp, 
the stamps lose their lure and lower prices prove a more potent attraction.” 
That is absolutely a misconception of the actual situation prevailing today in the 
American marketplace, as everyone knows who has ever tried to sell a housewife 
merchandise when she is holding in her hand a partially filled book of trading 
stamps from a competitor’s store. It has been my actual experience that it re- 
quires a price cut of more than “three times’ the value of the trading stamps 
to lure a trading stamp saver away from a competitor to a nonstamp store. I 
shall shortly prove it to you with a trading stamp advertisement. 

A further economic absurdity brought out in this decision is the statement that 
the cutting of prices can be selective as to items while stamps are given to cash 
customers “across the board,’ and, therefore, the impact on the consumer market 
is quite different. 

As exhibit A, I invite your attention to this advertising folder, which I found 
at my front door in Omaha, Nebr., on June 29 with my morning newspaper. 
(The name of the chainstore and the color of the stamps are of no significance 
but merely serve as an illustration of a nationwide practice.) Please observe 
from this circular that trading stamps can also be selective as to the amount 
given with the purchase of different items. Please note the quotation on the 
front of the circular: “1,000 Extra Free Top Value Stamps,” which is over and 
above the regular stamps given if you will buy the designated items printed in 
the coupon squares throughout the folder. Note also that these specific items are 
not even priced, but you can rest assured that the conviction in so many peoples’ 
heads that you can get “something for nothing’ when trading stamps are in- 
volved, will still bring hundreds of people in to buy the merchandise at un- 
published and unknown prices. 

How can a competitor even know how much to cut prices to offset trading 
stamps being offered with the purchase of particular items of merchandise, when 
the asking price is not even published in the advertisement with the merchandise 
being offered for sale? 

There is only one big problem left in operating a retail business today and that 
is: “How can I attract enough customers each week through my store to cover 
the overhead, pay the help, and suppliers bills; and have profit enough left to 
stay in bsuiness.”’ All other problems are petty and practically insignificant, ex- 
cept for possibly the problem of providing trained personnel. Trading stamps 
have become a powerful monopolistic weapon in the form of a medium exchange, 
second only in importance and in actual volume of transactions to the currency 
of the United States. Those retail stores in certain localities who do not have 
them, literally have a “big stone” placed in their doorway entrance. However, 
a small retailer can only obtain trading stamps universally accepted from his 
big competitors who are cut in on all profits realized from the trading stamps. 
Therefore, a small retailer must subsidize his largest competitors simultaneously 
while they are riding on his shoulders and “sucking his blood.” Why should 
anyone be mystified about the thousands of small retailers who are going into 
bankruptcy each year when such outrageous monopolistic conditions prevail in 
the marketplace throughout the United States? 

I repeat, that trading stamps have nothing whatsoever to do with the giving of 
“discounts for the payment of cash.’ Almost every trading stamp store will give 
stamps to a prospective customer to get a new stamp book started and often 
trading stamps and stamp books are broadcast like handbills from door to door. 
Trading stamp stores will give out stamps under almost any pretext such as on 
the baby’s birthday, on mother’s birthday, on father’s birthday, and even on his 
mother-in-law’s birthday. 

I call your attention to one further feature of this advertising folder which 
was so strongly emphasized in the House minority report on the pending fair 
trade bill. Only a sprinkling of national brands are mentioned in the coupons, 
but there is a superabundance of private name brands. If prices are fixed for 
nationally known brands of merchandise, which are the only ones available to 
independent retailers, they will come to serve only as a protective umbrella 
over private brands distributed by chainstores and the independent retailer will 
find himself pushed out of the market. It is almost necessary today to summon 
a clerk in a chainstore to show you where many of the best known national 
brands have been “hidden,” but there are such mass displays of the private 
brands that again “a blind man can see them with his cane.” Therefore, if the 
owners of nationally known branded merchandise are smart, they will fight 
against the attempted price fixing by S. 1083. Also, it is very apparent that 
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the small retailer can’t meet trading stamp competition and will not long survive 
if national price fixing is permitted by the Congress of the United States. 

VII. The economic philosophy back of fair trade bill S. 1083 is a most dan. 
gerous one. 

The volume of goods produced, distributed, and consumed is severely re 
stricted when high fixed monopolistic prices are imposed at the retail level, 
This in turn reduces the number of jobs at the raw material source on the farm 
in the forests, and in the mines. It also reduces the number of people employed 
at the manufacturing level; in transportation, in accounting houses, and in ‘the 
channels of retail distribution. As a result, the general standard of living of 
everyone is held to a lower level. It is tragic to say, but the lesson of high 
wages with mass production and mass distribution taught by Henry Ford 49 
years ago has never been comprehended by thousands of people, and a stil] 
greater number have never put this philosophy into business practice. Fair 
trade price fixing is based on a feudalistic, reactionary economic philosophy of 
scarcity and severity for the many, and monopolistic power for the few, which 
is the very antithesis of the Henry Ford philosophy. Abundance can come 
only with freedom and competition in a nation’s economy. 

In closing my testimony, I should like to quote two distinguished economists 
to whom I have written and asked these specific questions with respect to the 
passage of a Federal fair trade price-fixing law. I asked Dr. Sumner H. Slichter, 
Lamont University professor of economics of Harvard University, the following 
questions; and under date of June 29, 1959, he wrote me the following reply 
to these questions: 

Question. Is it sound public policy for any legislative body to enact laws 
fixing minimum prices for any kinds of commodities whatsoever? 

Answer. “As a general rule the passing of legislation designed to enforce 
a minimum price is unsound. The reason is that it strikes at the heart 
of our competitive system. The essence of competition is rivalry among 
sellers to give the consumer more for his money. Minimum price legislation 
would restrict competition because it would prevent the more efficient 
sellers from passing on to consumers any of the savings resulting from their 
superior efficiency.” 

Question. Can small retailers survive the competitive impact of large 
distributors when all operators are forced to charge the same price for 
merchandise no matter what services are rendered in connection with such 
sales? 

Answer. “Minimum price legislation would particularly handicap the 
small but efficient enterprise because it would deprive it of the opportunity 
to benefit by its efficiency and to expand its sales and profits by price cutting, 
thus accumulating capital with which to grow.” 

Question. What, in your opinion, would be the overall effect on our na- 
tional economy with respect to employment, and the production and dis- 
tribution of goods, if a Federal price-fixing law is passed by Congress? 

Answer. “A Federal price-fixing law would be of doubtful constitution- 
ality. It would have several bad effects upon the economy. In the first 
place, it would tend to force consumers to pay list prices, depriving them of 
the opportunity to buy below list. In the second place, it would weaken 
competition by preventing the more efficient producers from passing on 
savings to the consumer. In the third place, it would contradict the funda- 
mental principles of the private enterprise system by restricting the free- 
dom of enterprise to compete.” 

I wrote to Prof. Malcolm P. McNair, Lincoln Filene professor of retailing, 
Harvard Graduate School of Business Administration, who is the outstanding 
economic authority in the United States on retail distribution; and I am proud 
to say that I had the honor of studying under this gentleman 30 years ago 
when I received my master of business administration degree from the Harvard 
Business School. Mr. McNair made the following comments to my inquiry in 
his letter dated June 24, 1959: 

“If Congress passed a Federal fair trade law (and I think the chances are 
against such action), the effect on the overall economy of the country will be 
unfavorable. Progress and innovation will be slowed up, and a Federal fair 
trade law will serve as a cloak for actual collusion in price fixing on the part 
of both manufacturers and retailers. 
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“Although many people contend that a national fair trade law is needed to 
protect small retailers, I do not favor this view. The only real protection for 
small retailers is their own vitality, ingenuity, and spirit of aggressive innova- 
tion. Under a fair trade law many small retailers would sit back and figure 
that they were adequately protected, only to wake up a few years later and 
find that aggressive private brand merchandisers had taken a lot of their busi- 
ness away from them. 

“Consider, furthermore, that practically all the important advances in retail 
distribution, such as the supermarket concept, have had their origin in small 
concerns rather than large ones. Anything which stifles this kind of initiative 
will be bad for the country as a whole.” 


CONCLUSION 


Senate bill S. 1083 is obviously not in the public interest and should not be 
enacted into law. If this outrageous proposed Federal law is fair trade, then 


I say to you distinguished U.S. Senators on the committee every house of ill 
fame can just as truthfully be called a temple of virgins. 


[The United States Law Week, June 23, 1959] 
No. 252.—OcToBER TERM, 1958 


SAFEWAY STORES, INCORPORATED, APPELLANT V. OKLAHOMA RETAIL GROCERS 
ASSOCIATION, INC., AND LOUIE J. SPEED, INC. 


ON APPEAL FROM THE SUPREME COURT OF OKLAHOMA 


[June 22, 1959.] 


Mr. JUSTICE FRANKFURTER delivered the opinion of the court. 

This is a suit for an injunction, brought in a State court in Oklahoma by appel- 
lee, Oklahoma Retail Grocers Association, against appellant, Safeway Stores, 
for selling several specified items of retail grocery merchandise below “cost” in 
violation of the Oklahoma Unfair Sales Act (Okla. Stat. tit. 15, §§ 598.1-598.11 
(1951) ). Section 598.3 of the act provides: 

“It is hereby declared that any advertising, offer to sell, or sale of any mer- 
chandise, either by retailers or wholesalers, at less than cost as defined in this 
act with the intent and purpose of inducing the purchase of other merchandise 
or of unfairly diverting trade from a competitor or otherwise injuring a com- 
petitor, impair and prevent fair competition, injure public welfare, are unfair 
competition and contrary to public policy and the policy of this act, where the 
result of such advertising, offer or sale is to tend to deceive any purchaser or 
prospective purchaser, or to substantially lessen competition, or to unreasonably 
restrain trade, or to tend to create a monopoly in any line of commerce.” 

The elements of “cost” are enumerated in other sections of the statute. Safe 
way defended on the ground, inter alia, that its reductions were permitted by 
§ 598.7 of the Unfair Sales Act which allows “any retailer or wholesaler” to 

“* * * advertise, offer to sell, or sell merchandise at price made in good faith 
to meet the price of a competitor who is selling the same article or products of 
comparable quality at cost to him as a wholesaler or retailer.” 

Safeway by cross-petition sought to enjoin several named members of appel- 
lee association, including Speed, alleging that they were selling below cost in 
violation of the act. The trial court, with some qualification, granted the injunc- 
tion against Safeway and denied relief against appellees. On appeal, the Su- 
preme Court of Oklahoma afirmed (322 P. 2d 179), and since the constitutionality 
of the State statute was challenged under the 14th amendment, we noted probable 
jurisdiction (358 U.S. 307) and brought the case here under 28 U.S.C. § 1257(2). 

Safeway makes two main claims: 

1. Safeway justified cutting prices below cost in some cities by claiming it was 
to meet the prices of some of its competitors who were also selling below cost. 
The statute allows a reduction below cost only when it is a good faith meeting 
of the competition of a seller who is selling at his own cost. The trial court 
found that Safeway’s reductions violated the act, and that Safeway could not 
avail itself of the statutory defense of meeting competition since its reductions 
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were not in good faith but — made to meet prices Safeway “either knew or had 
reason to know were illegal * * *.” The court enjoined Safeway from 

“* * * selling, at retail, wal items of merchandise * * * at prices which are legg 
than cost to the retailer as defined in the Oklahoma Unfair Sales Act and in vio. 
lation of the provisions of said Unfair Sales Act, except to meet in good faith 
the prices of competitors who are selling the same articles or products of com. 
parable quality at cost to them as retailers as defined in the Oklahoma Unfair 
Sales Act, and except in instances of other exempted sales as provided in section 
598.6 of said Oklahoma Unfair Sales Act.” 

The injunction, phrased substantially in the terms of the statute, allowg 
Safeway to meet the prices of competitors who are selling “at cost to them” jf 
the other requisites of the good faith defense are met. Appellant claims that thig 
injunction deprives them of a constitutional right to compete since it forbidg 
meeting the prices of competitors who are selling below cost. There is no con. 
stitutional right to employ retaliation against action outlawed by a State. Safe 
way, the Oklahoma court held, had ample means under the State statute, te 
enjoin the illegal methods of its competitors. It had no constitutional right to 
embark on the very kind of destructive price war the act was designed to | 
prevent. 

Appellant also claims that there are situations in which a competitor might 7 
reduce his prices below cost without violating the Act, and hence, under the in- 4 
junction, Safeway would have no remedy whatsoever since it could not retaliate 4 
in kind and judicial relief would not be available. The conclusive answer to thig 
claim is that it is not before us for adjudication. The court below found that 
Safeway was meeting prices it “knew or had reason to know” were illegal. It 
then phrased its injunction in the terms of a statute which has yet to be con- 
strued in the abstract circumstances presented by appellant. The Oklahoma 
Supreme Court carefully noted that it was interpreting the Unfair Sales Act ag 
applied to the particular facts of this case, pointing out that “until a proper 
factual case is presented which requires a clear determination and offers a prae 
tical situation in which all the conflicting problems and considerations of the 
area involved are apparent, this court will refrain from theorizing,” 322 P, 2d, 
at 181. If this is a rule of wise restraint for the courts of Oklahoma in ‘this 
situation, it clearly bars constitutional adjudication here.’ 

2. Appellant’s second contention involves its competitors use of trading 
stamps. Trading stamps, it hardly needs to be stated, are, generally speaking, 
coupons given by dealers to retail purchasers on the basis of the dollar value of 
the items purchased, e.g., one stamp for each 10 cents worth of goods, and are 
collected by the purchaser until he has enough to redeem for various items of 
merchandise. Trading stamps have had a checkered career in the United States, 
but since World War II their popularity has grown until now it is a reasonable 
estimate that there multi-colored scraps of paper may be found in almost half 
of America’s homes.’ 

When this suit was brought Safeway did not use trading stamps. In the 
Oklahoma City-Midwest City area several of its competitors did. These stamps” 
were deemed to be worth approximately 2.5 percent of the price of the goods 
with which they were given. Safeway contended in the Oklahoma courts that 
giving a trading stamp with goods sold at or near the statutory minimum 
resulted in an unlawful reduction below “cost” to the extent of the value of the 
trading stamp. To be specific, if an item sold for $1 and that price was statutory 
cost, the trading stamps given with it would be worth approximately 2.5 cents q 


1The Oklahoma Supreme Court said: 


“In this connection our attention has been called to the recent case (10—4—-57) of State ® 


by Clark v. Wolkoff, Minn., 85 N.W. 2d 401, 403, wherein it was held that ‘(I)f a merchant 9 
in good faith sets the price of an article on the basis of a competitor's price, which price = 
he in good faith believes to be a legal price, there is no violation,’ which clearly is not the 
case herein. In the instant case, Safeway obviously and admittedly, did not in good faith, 
set the price of its articles which were subject to the Unfair Sales Act on the basis of it) 
competitors’ prices, which it in good faith believed to be legal prices under the Unfalt 
Sales Act, but on the contrary it set illegal prices for the sole purpose of meeting prices 
of | its competitors, which it thought to be illegal” (332 P. 2d, at 181). 

2 The latest chapter in trading stamp history was recounted in The [London] E conomist 
for May 30, 1959, at p. 850: 

“In Colorado a proposal to tax the stamps brought battalions of housewives to the 
State capital. One of its original sponsors changed his mind when his own mother? 
threatened to campaign against his reelection if he did not alter his stand. The newest] 
twist to the trading stamp story is that they can now be exchanged in the East for @ 
theater seat, even, after July 12th, for one for ‘My Fair Lady.’ This will take, however, 
the stamps accumulated on nearly $700 worth of purchases—about what it costs to feed 
a family for five months.” 





had 


legg 
vio- 
iith 
( in- 
fair 
ion 


IWS 
” if 
his 
ids 
‘On- 
ife- 
to 
to 
to 





ght 
in- 
ate 
his 
hat 
It 
‘on- 
ma 
as 
per 
rac- 
the 
2d, 
his 


ant 
rice 





6A 





2 Ee totite S More Free St 
STAMPS ee 


With the Purchase of 3--b. Can of 








Omaha World-Herald, 1959 


50 Extra TOP VALUE 
STAMPS 


With Purchase of Six * -Inch 

GE. or Sylvania Light Giehes & G 2 5 

a. Velld a Piaty : ro nt Swath Cut 
Coupon Expires Jaly 11th ,) : 

Value Oue-Teath of Oue Coat ; ea Eldorado 


so Exe Tor vaLuE (Admits 8 MOWER 


STAMPS > VW a? Sse 


With Purchase of Giant 22-02. Can > ; At rf LOW PRICE. 
_— Liquid Detergent Bf we 
a eee A = AAA 
LA me ee } 


22" Cut 4-Cycle 2% HP. agi 
50 Extra TOP VALUE ee 
STAMPS 
With the Purchase of Cen = = 
Johnson’ $ Glo-Coat Wax Bar B ‘Que 
Brazier 


. ! 8. ee 
nanandsTliThenaang 88 
25 Extra TOP VALUE ' 
rriple-plated 





STAMPS 


With Purchase of Giant Pkg. 
Hew Topco — Tide, Vel or 


Get Extra Free Top Value Stamps With These Coupons 
on Purchases of Your Household Supplies 
50 Stamps with Purchase of Six 50 Stamps with Purchase of Quart Can 
G-E or Sylvania Light Globes Johnson's Glocoat Wax 
50 Stamps with 22 Oz. Can _ 25 Stamps with Purchase of Giant Pkg. 


Topco Liquid Detergent New Topco High Suds, Tide, Vel or Rinso 








Potato Chips 


eee e meee eeeeeeeeeeeereseee 


New Hinky Dinky - 
Bar-B-Q c 
Chips ~~ 3 7 


(Plus 25 Free Stamps with coupon at right) 





New Hinky Dinky 


Wavy Chips ws 3 I 
ae iti ‘ 





Pretzel Stix::.....29° Pretzel Twists := 29° 


(Plus 25 Free Stamps with coupor at right) 


. Elna Pure 


STRAWBERRY 
PRESERVES 


“S25: 
Jar 
Vista Pak 


SANDWICH 
COOKIES 


' Assorted Vanilla and 
Chocolate 49: 
Jumbo 2-b. Bag .... 


EXTRA TOP VALUE STAMPS— 


Stamps received with these coupens 
ave ia addition to the requiar amount 
of stamps issued with each purchase. 





Setter ere eessee 


: coupon good 
50 Extra TOP VALUE 
STAMPS 


With the Purchase of a 1-Lb. Bag of 


HINKY DINKY POTATO CHIPS | 


OE Py WS USS Se ae 


= This coupon good for 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of a 7-02. Bag of 


Jumbe Bag Ber-B-9 or Wavy Chips 
Valid Onty at Hinky Disky 


HINKY DINKY POTATO CHIPS 


This coupon good for 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of Any Bag or Box 


HALTER’S PRETZELS 


With the Purchase of Two Loaves of Hinky 


KING SIZE WHITE B BREAD 
ony ae . 


This coupon good for 
25 Extra TOP VALUE 
STAMPS 


HH ©6With the Purchase of 18-oz. Jar or 12-02. Mug 


FOOD CLUB PEANUT BUTTER 


Conpen tapes duly Tee 
Cash Value One-Teath of One Cont 


With the Purchase of Two Phgs. Hinky 


1 HOT 006 or HAMBURGER BUNS } 


00 wet 


yeu 


6961 ‘PIFI2H-PIIOM ® 





Hinky Dinky 


Potato Chips 


(Plas 25 Free Stamps with Coupon at Right) ‘ie eerTeR.- 
New Hinky Dinky . 
Bar-B-Q 


Chips —_— 3 


(Plus 25 Free Stamps with coupon at right) 


New Hinky Dinky 


Wavy Chips “:.” c 
wy Chins =" 37 


Pretzel Stix::.....29° Pretzel Twists = 29 


(Plus 25 Free Stamps with coupon et right) 


- Elna —_ 
STRAWBERRY 
PRESERVES 


“S25: 
Jar 
Vista Pak 


SANDWICH 
COOKIES 


Assorted Vanilla and c 
=~ 62 
Jumbo 2-4b. Bag .... 


EXTRA TOP VALUE STAMPS— 


ave la addition to the requiar amount 


This coupon good 
50 Extra TOP VALUE 
STAMPS 


With the Purchase of a 1-Lb. Bag of 


HINKY DINKY POTATO CHIPS ~ 


‘ This coupon good for 
25 Extra TOP VALUE 
STAMPS 


| HN DINK | POTATO ( CHIPS 


This coupon good for 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of Any Bag or Bex 


HALTER’S PRETZELS 


With the Purchase of Two Loaves of Hinky 


_ SIE WHITE E BREAD 


This coupon good for 
25 Extra TOP VALUE 
STAMPS 


| With the Purchase of 18-08. Jar or 12-02. Mug 


FOOD CLUB PEANUT BUTTER 


1th 
San Cie One-Teath of One Cour 


oupon good for 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of Two Phgs. H 


HOT DOG or HAMBURGER BUNS 








v- 


6S6I “PIFI2H-PIAOM FYEUIO 





i 
& 














"Do Your Fourth of July Shopping Early" 


" BONU 


me Save 























10-Ib. Bag 


Charcoal 
Briquettes 


For Your Grill 


12-qt. Oval 


Waste 
Basket 


Decorated 







Reg. 79c 
with 
Coupon 
Below 





Reg. 79¢ 
with 
Coupon 
Below 












This Coupon Valid Only 
With $10 or over Order 


er thru Thursday Noon, 
July 2 


FREE! New Top Value Stamp 


Family Gift Catalog 


Here's what you've been waiting for! Top Value Stamp's new Family Gift Catalog gives 
you 88 pages of gifts from which to choose. You'll discover exciting, new gift categories 

- + more famous-name brands than ever before. You'll find wonderful qifts for your 
home, your fomilv, vourself. The best gifts in life are free for Top Value Stamps. Get 
your new cata‘og soon. 


ec 
' 


For 1,000 Free Stamps 

| Clip All the Coupons in This Section... You 
Can Receive 1,000 Extra Free Top Value 
Stamps in Addition to the Stamps You'll Get 
on Your Purchases! . lI”: 


‘ 
‘ 4 
(One Stamp with Each 10c) ; b, 





AB saan. ae 


Early Shoppers’ Bonus 


COUPON 


With a $10 or Over Order 
This coupon good for 60c on 
the purchase of either 
10-ib. Bag Charcoal Briquettes 
or 
12-qt. Oval Waste Basket 


Regular 7% value, with rhis coupon only 19% 
Cash value one-tenth of one cent 








arn ape ee Hon 








Meat, Fresh Fruit and Vegetable prices effective thru Friday, July 3, all a 
other prices and all free stamp coupons good thru Sat., July (1. ee 







Coupon valid thru 





We Reserve the Right to Limit Quantities 









MORE FREE STAMPS 


























g v. 5, B: A. Inaposted Cc 
! Frying Chickens ==". 33° 29 
‘| U.‘S.D. A. Choice Corn-Fed Beef 

4 Se ai " 7-Bone Steak 5". 69° 

By Spencer Fillet io... Swiss Steak 57 °°... 79° 





Get Extra Free Top V. S 


50 Extra Stemps with purchase of E.V.T. Sirloin Steck 
50 Extra Stamps with purchase of two pounds eny brand Bacon 


Clip Coupons Below! 


“THE wom Whiley a” Sy 


Armour's New Deluxe Ci 


Boneless Hickory Smoked and Ri 
Fully Cooked — No Waste ° 





ham " . 


BONELESS 
SMOKED 


FULLY COOKED wi: ML 


Nature Makes the Meat... 












ARMOUR 
Makes the Difference! 
Hormel's Canned Hams 3°“ 3.79 7 
Also Available 
Swift's Quelity Swift's Premium Lb. Cudahy's Ber-S and 





Swift's Hostess 


‘ Wieners 7% 79c Frankfurters 55c HAMS | 
, Cc vcr 
Wieners xu... 59 
OR to, 


Lovers Lane 
Snack Pak 


Contains All- 
Setoges. P Processed Cheese 63° 
and Salam 


oy my pevevecocccces 







1. 89¢ | 


PAA 





























This coupon good for 


50 Extra Top Value 
STAMPS 


With Purchase of Two Pounds 
a Brand BACON 


Valid Only ot Hinky a 
eupon Expifes July 11 
Cosh Value Ove-Tenth of One Cont 














Lovers Lane 
Variety Pack 










MORE SAVINGS! 
oe 


Beautiful, California, Vine-Ripened, Pink- C 
Meated — with full, delicious flavor 
Large Jumbo Size, each 25c................ 


(Plus 50 Free a with sy Below) 






















Make Hinky Dinky Your 
Headquarters for Picnic Supplies 


Sweet Pickles #2:-:.. 3 « ‘1 
Cucumber Chips © is Dw 29° 
Ripe Olives Ws... 21° 
one Olives 0... 





Strawberries 


From California's Finest Berry $ : 
Patches, Big, Beautiful, Full, Red Berries, fi 3 
Delicious, Sweet Red Ripe, Full Box 35c.. or 






This coupon good for 


50 Extra Top Value 


This coupon good for 


) Extra Top Value 

















ere — Celery Hearts 
with the purchase of an with the purchase of two jumbo size : 
E.V.T. Sirloin Steak CANTALOUPES : 
on Ste em he a 


Pick of the Crop, Fancy California 
Pascal, Cello Bundle, Two Large Stalks....... 


‘ ae (Plus 25 Free Stamps with Coupon at Left) 
This ¢ for fr 
. to 25 Extra Top Vale Peaches 


) Extra Top Value 


Wald City 2 Oeite Onky 
Coupon Expires July 1 
Cech Veles Gun Youth of One Cont 


Highly Colored, Yellow Meated. . . Lb. 


STAMPS 
th the purchase of 5 Ibs. or more of . with the purchase of cello bundie , 
POTATOES Pick 0’ the Crop Gelery Hearts # Early California 1 5° 
a Valid Only ot Hinky Dinky 


Coupes Expires July 1! 
Cash Value One-Teath of One Cont 





Meet, fresh fret ead vegetable prices effective thre Friday, sty 3, qn 
Since olen ae ae 5 





SECOND 
BIG YEAR! 





¥ Here's your chance to fill your Top 
Value Stamp Books faster .. . get 
extra Free Top Value Stamps while 
you stock up for the big Fourth of 
July Holiday. 






‘ Don't miss the 


EARLY SHOPPING BONUS 
COUPON 


On back page of this section! 


Loom 
Extra Free “ 
Top Value ~ 
TAMPS _ 


JUST CLIP THE COUPONS 
ov 2 . 


IN THIS SPECIAL SECTION— 
. “You can receive 1000 _4:ré Free Tow Value Stemps 
€ by purchasing the 













eee 





TAKE THEM 19 HINKY DINKY! 
feature item-—1000 in addition 


te the regular stamps you'll get with your 





2-A 


Omaha World-Herald, 1959 


, 7 



























50 Extra TOP VALUE 
STAMPS 


food club 


Fancy Big 
Sweet 
No. 303 Cans 





Or a ee Sa a a a ee a 


This Coupon 
50 Extra TOP VALUE 
STAMPS 


pte fy Haag we ang ng of Devil's 


"FOOD CLUB CAKE MIX’ 
Se NENT INES e fruit cocktail 








jell-c 


er Royal Gelatin De 


3-1 











This Coupon Good For Del Monte or 
25 Extra TOP VALUE 
STAMPS ee tor Frozen Food 
With the Purchase of 2 Ibs. TROARINE ' No. 2'/2 Cans 
eet lemonade 


Cosh Value One-Tenth of Top Frost Pink or Regular, 6-oz. Cans 
12-02. Can, Regular 17c 





iil and | limeade ==. 








This Couposa 
25 Extra TOP VALUE Top Frost Sind aie 
STAMPS Van Camp's Strawberries }." ......3;..°l Br ¢ 
With the Purchase of a 5, 10 or 25-lb. Bag of Famous Quality Cc Top Frost Sliced Elberta Freeston ‘Som Coal 
FOOD CLUB FLOUR No. 300 Can nascent. 2 toe49° Peas; 










Get Extra Free Top Vc 


a mw 69° 





J oacaanataaniie te 325 73 AO 


| 





2 ee 

Cans Top Frost O: 

a < 
Dartmouth Ice Crec 


25 fies Fim, Food 
| facto 







Coupon 
25 Extra TOP VALUE 
‘STAMPS 


With the Purchase of a 40-02. Package of 






‘ Extra Top Value Stamps! 
















Clip Coupons on This Page for 


© Food Club Ched-R-Treat 
e Kraft's Velveeta 


* Food Club Cake Mix 
Devil's Food, White, Yellew or Honey 
Spice 


* Foed Club Margerine 
* Food Club Flour 


“ ® Bisquick 
a0 aD 


2-A 


Omaha World-Herald, 1959 


Coupon 
, 50 Extra TOP VALUE 
STAMPS 


With the Purchase of a 2 -ib. Loaf Food Club 
- Spreod Kraft’ 


50 Extra TOP VALUE 
STAMPS 


With the Purchase of Two of Devil's 
Feod, White, Yellow or ne 


a CLUB CAKE MIX 


This Coupon 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of 2 ibs. of Premium Quality 


3 Foon clus MARGARINE tae 


Coupos 
25 Extra TOP VALUE 
STAMPS 


With the Purchase of a 5, 10 or 25-Ib. Bag of 


FOOD CLUB FLOUR 


Coupon 
25 Extra TOP VALUE 
~ » STAMPS 


With the Purchase ef a 40-cz. Package of 


BISQUICK 


2.5.0 Oe,’ 


Con 3 for 25° 


fruit cocktail 


Del Monte or 
Food Club for 
No. 2'/2 Cans 


_ and beans 


1Oc 


com Str 49 Com 3 tw OF 


Van Camp's 
Famous Quality 
No. 300 Can 


' Extra Top Value Stamps! 
Clip Coupons on This Page for 


© Food Club Ched-R-Treat 
@ Kraft's Velveeta 
* Feod Club Cake Mix 


Devil's Feod, White, Yellew or Honey 
Spice 


* Food Club Margarine 
* Food Club Flour 
© Bisquick 





food club peas J stsrariin | 
7 STAMPS 


With the Purchase of Two 14-ox, Botte 

Fancy Big a DEL MONTE CATSUP 

Sweet for - | 3 Capen tase ey Te 
No. 303 Cans Cc, aeuiinie 


jell-o 


or Royal Gelatin Dessert, Reg. Pkqs. 


Ee 
Coupon Sasives ely Tek 
Cast Vales Guntent of Gon Gan 


oupoa 
25 Extra TOP VALUE 


: d oh STAMPS 
emonade 3 tr D5 | TOP FROST ORANGE JUICE 


Top Frost Pink or “Seeaiee S =. — 
12-02. 


limeade 2. 225° 


Top Frost Sliced 


Top Frost S . 
Strawberries ie Shag 3...°1 Broccoli Spears,:.-* 2,..38° 


Top Frost Sliced Elberta Freestone ‘op Frost 


Peaches ¢.-............. 2 :..49° Peas Bele cacvidhabacetes 3 ;.. 49° : 
TOP P FROST PIE 


. ee Valid Only at 
Get Extra Free Top Value Stemps -- co ae oan ie 
B50 with perchase of Top Frost Pie : 


25 with purchase of Two Six-ounce 
Cans Top Frost Orange Juice 


Srey with purchase of Half Gallon 
vo BO varbec tee Cream. This Coupon Good For 
25 with purchase of Two 14-oz. Bot- 4 50 Extra TOP VALUE 


tee Hein “Food “Ch or De = STAMPS 


50 Si "siee"oseing ss eat Seesslenn Seevhony oF aa 
“— or Kraft's 


ee UP : Extra Top 
Value Stamps 


Stamps received with these coupoas are’ 
in addition to the regular amount of | 
stamps issued with each purchase. 








NATIONAL FAIR TRADE LEGISLATION—1959 587 


and the net price was therefore $.975, or 2.5 cents below cost. Safeway sought 
to restrain its competitors from selling below cost in this manner and also 
claimed that it was justified, in order to meet competition, in reducing its 
prices to the net of its competitors prices, taking into account the value of trad- 
ing stamps. The Oklahoma court found that the giving of trading stamps with 
items sold at or near statutory cost was not a violation of the statute and denied 
Safeway’s request for an injunction. The court also decided that Safeway could 
not reduce its prices to meet the trading stamp competition. It did, however, 
provide that Safeway could do what appellees did, it might issue “trading 
stamps, cash register receipts (or other evidence of credit issued as a discount 
for prompt payment of cash * * *” as long as the value of the discount did not 
exceed three percent.’ 

Safeway contends that such a construction of the Unfair Sales Act violates the 
Fourteenth Amendment. Appellant claims that even though the State may 
prohibit sales below “cost,” it is barred from allowing a merchant to give 
trading stamps with goods sold at or near “cost,” unless it allows competing 
merchants to make an equivalent price reduction. For the State to differentiate 
between the use of trading stamps and price-cutting is, so the argument runs, a 
constitutionally inadmissible discrimination.‘ 

“Tt would be an idle parade of familiar learning to review the multitudinous 
cases in which the constitutional assurance of the equal protection of the 
laws has been applied. The generalities on this subject are not in dispute; 
their application turns peculiarly on the particular circumstances of a case.” 
Goesaert v. Cleary, 335 U.S. 464, 467. 

The Oklahoma court decided that, although price cuts below cost were pro- 
hibited by the statute, the use of trading stamps was not a price reduction but 
constituted a cash discount, i.e., a reduction given to customers for prompt 
payment of cash. Opposing expert accountants sustained and rejected the 
validity of such a difference. In matters of this sort we might content our- 
selves in resting on the clash of expert opinion to show that the Oklahoma 
decision was not wanting in a foundation that may not unjustifiably have 
commended itself as a State policy. However, we may note some readily ap- 
parent differences between the practices which support the State’s differentia- 
tion and thereby the power asserted by the State. 

Trading stamps are given to cash customers “across the board,’ namely, 
the number of stamps varies directly with the total cost of goods purchased. 
Safeway’s pricecutting however was selective. This difference is vital in the 
context of this Act. One of the chief aims of State laws prohibiting sales 
below cost was to put an end to “loss-leader” selling. The seiling of selected 
goods at a loss in order to lure customers into the store is deemed not only a 
destructive means of competition, but it also plays on the gullibility of custom- 
ers by leading them to expect what generally was not true, namely, that a 
store which offered such an amazing bargain was full of other such bargains.°® 
Clearly there is a reasonable basis for a conclusion that selective price cuts 
tend to perpetuate this abuse whereas the use of trading stamps does not. 

This difference alone would be enough to require affirmance. It is rein- 
forced by other tenable grounds for distinction. There was a basis in evidence 
for the view that the use of trading stamps has an entirely different impact on 
the consuming market than do price cuts. When prices are the same customers 
tend to go to the store offering trading stamps. But when prices are cut to 
the extent of the value of the trading stamp the stamps lose their lure and 
lower prices prove a more potent attraction. On the basis of this not unreason- 
able belief as to the economics of the highly competitive, low-profit-margin 
retail grocery business, Oklahoma could well have concluded that its choice 
was to provide that all used a cash discount system or none could do so. Such 


*Safeway, in fact, did offer its own cash discount coupons during the course of this 
litigation. 

*This Court, in other contexts has upheld against a challenger based on the Fourteenth 
Amendment, state tax laws which discriminated against the use of trading stamps. Rast 
v. Van Deman & Lewis Co., 240 U.S. 342; Tanner y. Little, 240 U.S. 369: Pitney v. Wash- 
ington, 240 U.S. 387. 

5See the article by Mr. Brandeis, as he then was, in the November 15, 1913, issue of 
Marper’s Weekly, at p. 10 

*This would come about if the dealer using trading stamps were allowed to meet the 
lowered price, or if. by dropping trading stamps, the other dealer was forced to raise prices. 
It is conceivable that a mathematical formula might be developed to equalize the use of 
trading stamps and price cuts. Sut certainly the Constitution does not place such a 
complex and, at best, uncertain and speculative, burden on the States. 
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a view of the economic aspects of the problem affords an ample basis for the 
legislative judgment enforced by the court below. 

Certainly this Court will not interpose its own economic views or guesses 
when the State has made its choice. 

“The Fourteenth Amendment enjoins the ‘equal protection of the laws,’ and 
laws are not abstract propositions. They do not relate to abstract units A, 
B, and C, but are expressions of policy arising out of specific difficulties, aq- 
dressed to the attainment of specific ends by the use of specific remedies. The 
Constitution does not require things which are different in fact or opinion to 
be treated in law as though they were the same.” Tigner v. Texas, 310 U.S, 
141, 147. 

We are not concerned with the soundness of the distinctions drawn. It is 
enough that it is open to Oklahoma to believe them to be valid as the basis 
of a policy for its people.’ 

Affirmed. 

Mr. Justice CLARK took no part in the consideration or decision of this case, 

Ramsey Clark (V. P. Crowe, Robert L. Clark, Williams L. Keller, Embry, 
Crowe, Tolbert, Boxley & Johnson, Clark, Reed & Clark, and Robert L. Clark, 
with him on the brief) for appellant; Samuel M. Lane (George Miskovsky, 
W. J. Holloway, Sr., M. A. Ned Looney, Clyde J. Watts, Robert P. Beshar, 
Miskovsky & Miskovsky, W. J. Holloway, Sr., Looney, Watts, Ross, Looney & 
Nichols, Casey, Lane & Mittendorf, M. A. Ned Looney, and Samuel M. Lane, 
with him on the brief) for appellees; Mac Q. Williamson filed brief of Attorney 
General of Oklahoma as amicus curiae; Chester Inwald, Hartman & Craven, 
and Chester Inwald filed brief for National Association of Tobacco Distributors, 
Inc., as amicus curiae. 

Mr. Smiru. As my Senator stated, I have a drug business. I work 
in it every day. I see that our employees do a good day’s work. We 
are efficient operators, and we like to compete, to be efficient and give 
the best service possible to our customers. 

Now, I would like to bring out that in my opinion this entire situ- 
ation involves primarily one of freedom. Fifteen years ago I was 
a clerk around Washington here, like you have many thousands, but 
I decided that I wanted to go in business and get out of Government, 
and so in 1944 I resigned from the position I held with the Federal 
Public Housing, and went to Nebraska, and went into the drug busi- 
ness. I set up my own store, and founded it. 

I had some friends who had a business up in South Dakota who 
participated with me for a while, but I exercised my freedom of 
choice to resign from the Government and go into business in Ne- 
braska and I founded my own drug business there. 

I am not a registered pharmacist, but I have three very fine young 
men who are registered pharmacists working for me, and I am in 
contact in the entire industry as well as associated industries that I 
have been affiliated with for many years prior to that. 

But what did I find when I got into the drug business in Nebraska! 
Being a small man with limited c apital, I had to take a back street 
location, naturally. There were wartime scarcities, and I had a hard 
time getting hold of merchandise to sell, but I was free to go along and 
do as best I could, exc ept I found a millstone around my neck ce: called 
the cheap counterfeit name of fair trade, that I couldn’t operate my 
store efficiently and price merchandise in line with my cost, and to 
expand and serve people like I wanted to. 

Nebraska passed a fair trade act in 1937. It is one of those nea 
that were written in Washington, and a number of those were passe 
model bills that were drawn up here. It was not the work of the 


7 Appellant also claims that the Oklahoma law is pre-empted by federal antitrust laws. 
However, this claim was not made below. 
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ople, but I was called on the carpet by McGraw Electric Co. over 
7 a small tab on a toaster marked $23 fair trade, putting the 
words “$19.95 special.” 

Now, for that small offense, I had to defend an action in court. I 
spent more money in the court at that time than I had left when the 
suit was over, but I found that I could not exercise freedom of choice, 
so the McGraw Electric Co. sued me, but they lost. 

Price fixing had been going on in Nebraska for 20 years absolutely 
illegally, the district court said as did the Supreme Court unani- 
mously, but in that 20 years’ time look what happened to our people. 

Our farmers and the workers in the packinghouses, in the railroad 
shops, they had to sell their labor, or the farmers their produce at 
what it would bring in a competitive market, but it was merchandise 
that was shipped in that I was responsible for distributing that by a 
legal action they were robbed of millions of dollars in that 20 years, 
and they knew it. 

When this thing was turned upside down, and our court declared it 
unconstitutional, they were jubilant, because they felt now, then, we 
don’t have any special privileged people among us, we are all as one, 
and can go along and prosper together, which was the case. 

Goods started moving faster. There was an expansion of trade, 
and more and more people were able to buy these branded merchandise 
items. 

As an illustration, Senator, I recall that in the days of fair trade 
that with the assistance of all my help we could sell about 20 elec- 
tric shavers in a year, and we would almost canvass our friends 
at Christmastime, personally. 

But that was at the absurd price of $29.95, and a very crude product 
at that. 

Last year we sold 5,500 razors, not at the absurd monopoly price 
of $29.95, but at from—depending on the type of razor, from $14.88 
up to $18.88, some products even under, and a better product, a finer 
product, because the deadening hand of monopoly had been elimi- 
nated, the manufacturers had been able to employ more people to 
build a better product, they had a larger quantity of goods distrib- 
uted, and so that is a contrast of how things were in 1954 as com- 
pared with how they were just last year, and I know that competitors 
sold a great deal more, and it was for the best interest of everyone 
that we got this illegal price-fixing out of the way. 

The people of the great Midwest are calling on you Senators not 
to be excited about these synthetic, supposedly grassroots uprisers 
that John Dargavel tries to create when he sends out to every drug- 
store in the country a sheet here telling how you should bombard 
hyd Congressman, your Senator, we have got to have this thing 
yack, He tells their names, and who is in your district, now get 
on. it. 

I am sorry to say, sir, that I will have to admit that the distin- 
guished Congressman from Michigan who just preceded me about 
the illegal activities of the National Retail Drug Association is the 
fact and the truth, and it is documented in my attorney’s brief which 
: will leave for your information, of the violations of our national 
aws. 
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Senator Tuurmonp. Without objection, we will place that brief 
that you referred to in the files so reference can be made to it jn 
the record of this hearing. 

Mr. Smiru. Yes, sir. 

It is very humiliating to me that my store has contributed money 
to that organization in good faith, supposedly for the good of phar- 
macy and for the good of the country, only to find that the National] 
Drug Association of Retail Dr uggists seems to be a spawning ground 
of price-fixing schemes. 

Now, this bill will rob the poor, in order to furnish luxurious sery- 
ices to those well able to pay in the form of credit, delivery, and 
what not. They should pay their own way, and I shouldn’t be forced 
by an edict of the Federal Government to charge people who walk 
in my store for prescriptions. I shouldn’t be forced to charge them 
for delivery and credit, when I don’t extend it. I should be able 
to charge in line with my cost, as I do now, and serve the clientele 
I am supposed to, and the competitor who wants to deliver and 
charge, he should have that right, but he should not attempt to 
force that over on me. 

The argument that is frequently made that it is to protect valuable 
trademarks and brand names of manufacturers to serve their pur- 
pose, as the distinguished Senator from California inquired this 
morning, where are these people? They are not here pressing for 
this legisl: ition. This is primarily a vested interest pressure group 
trying to legalize a conspiracy directed against the unorganized con- 
sumers of America. 

That is why the power of government is required. Rugged Ameri- 
cans are accustomed to speaking their own minds, and they don’t like 
to be pushed around. 

The leading and most valuable brands in the world are never fair 
traded or price fixed, but there is never a session of our legislature, and 
there is seldom a session of the legislature of any State that this same 
pressure group working for fixing prices under fair trade supposedly 
trying to protect the manufacturers’ brand and the little business 
man, so-called, you find them switching their banners and picking 
up a banner with the statement on it, “Unfair sales act.’ 

They are notable to intimidate the manufacturer into fixing the 
price of his merchandise, so they are giving the old lead pipe treat- 
ment, threatening with boycotts, but still it doesn’t work on the 
strongest manufacturers, so they say, “We will fair trade it for him, 
we will fix a floor under it, and we will make all the retailers sell it 
at that.’ 

Time and again I have gone to our legislature in Nebraska, and with 
one or two people to stand up with me and point out the truth, our 
legislature has voted down a whole lobby filled with chainstore rep- 
resentatives, with associations and what not, because the truth, when 
known, the legislators will always decide in favor of the people, in 
my judgment. 

‘Now, there is a revolution going on in retail distribution, and there 
are always people who are hurt in times of upheaval and change, but 
I think the small businessman in retailing will fare far better if he 
has his freedom to use and work with his knowledge and intelligence, 
I feel that he will come out far better than if he has his hand tied 
behind him with a national price-fixing law. 
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The people of my State repealed the Fair Trade Act. There is 

no longer any semblance on the statute books. Now, are we to find 
that it is decided in Washington that we will have price fixing whether 
we want it or not? Isthat democracy? I say it becomes mockery of 
self-government and democr: acy when the little retail drugstore on 
the corner has to be controlled in Washington by national law. This 
bill, if enacted into law, will economically and politically castrate 
every State in the U nion. It upsets the wholesale basis of our local 
self-government and States’ rights, and affects our property laws so 
that you will no longer know whether you own something when you 
pay for it, there may be a string tied to it. 

There have been statements before this committee here today that 
the price jugglers and price cutters have run the small retailer out 
of business and won't carry the main brands because the price has 
been cut. Iam in the main business, I am in business, I travel through- 
out the United States, and I know of no community that can’t buy “all 
the branded items made anywhere in the country, in practically any 
town with 2,000 population on up to the largest that we have. 

We can’t talk about automation in proceedings and hope to force 
those goods through a needle’s eye to the consumer. There is no eco- 
nomic sense to that. It just can’t happen. We need to improve, make 
goods flow faster and in larger volume to consumers. That is why we 
had such a very severe recession in 1957 and 1958 in the eastern half 
of the United States. The manufacturers had priced themselves out 
of the market and the consumers began to rebel at the prices. 

Now, there has been quoted extensively here statistics about how 
many small retailers have gone into bankruptcy in the last several 
years. They say we have just go to do something about it, we have 
got to fix prices. 

Well, the figures of the thousands of small retailers who have gone 
broke in the last few years is nothing more than a gravedigger’s tally 
of the small retailers whose blood has been sucked and whose bones 
have been picked by trading stamp peddlers. 

The House majority report cites the figures, and they would have 
you believe that it is because the large chains will cut prices and run 
the little fellow out of business and then raise them again. That isn’t 
true. The major factor in the failure of small retailers in the past 10 
years has been the trading-stamp game. 

Now, if you ask why is that, is ‘the consumer demanding that, don’t 
the consumers have a right to demand any of these things they want? 

Well, I would like to point out how cruel, how sadistic, and how 
outrageous this game of trading stamps is in bringing about the 
downfall of so many small retailers. 

Now, they will have to admit that they were the first to start it 
after World War II, but I wish you would take a look at who is 
directing the show today. 

Small retailers had their game taken over by the big companies. 
The small locally owned stamp lost. its magic drawing power, and they 
were forced to get the better known stamp, and there you have the 
situation of the small retailer subsidizing and carrying on his shoul- 
ders large chains who own the stamp company, so he finances his own 
destruction. 
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The harder he works, the more stamps that he sells, the more his 
biggest competitor gets from him. The trading stamp game has now 
become one of the most vicious monopolistic tools ever devised. It js 
second only as a medium of exchange to the currency of the United 
States, and if the small retailer that has survived up to now and 
avoided trading stamps, he will find that with price fixing his bones 
will be picked by the trading stamp peddler also. 

The exhibits which I have a show that they will adver. 
tise and not even quote price, Dut that they are giving out stamps, 
and I cite the recent Supreme Court decision that says that you can’t 
meet the giving of trade stamps by cutting price, so when the retailer 
no longer has that privilege, he is done for, and that will be his down- 
fall if we have this law passed. 

In closing, Mr. Chairman, I call attention to the citation which I 
give of the leading economists about the effect this will have on the 
economy, that it will be detrimental and particularly to the small busi- 
nessman with initiative and enterprise, that he will pay the penalty 
if they have a price-fixing law passed and he is no longer able to 
compete. 

I believe that is all I have, sir. 

Senator THurMonp. I want to thank you for appearing here, Mr, 
Smith, and we appreciate the information that you have brought to us 
on this important matter which is of so much interest to our sub- 
committee at this time. 

Mr. Ellis, you may come back now, if you will. I believe you fin- 
ished your statement, or did you have anything else you wanted to 


sa 

Mr. Exuis. I am tempted, but with the running of the clock, and 
I know the situation the Senators face, after hearing the distin- 
guished Senator from Minnesota testify this morning, I am sorely 
tempted to answer in time, but I don’t think the clock will permit. 

Senator THurmonp. Well, take a few minutes if you wish, and go 
ahead. 

Mr. Exuis. I would like to say I represent 747 independent oil job- 
bers in the State of Minnesota, and that organization unanimously 
opposes the language of this bill. 

I would like to further point out that I am not merely wrapped 
up in oil jobbers. I know a little something about the problems of 
small business in general. I learned some of those things as general 
counsel and staff Deaee for the Committee on Small Business in the 
House of Representatives in the years 1949 and 1950. 

I have seen small business groups by the dozens come in with their 
problems, usually covered with the American flag and wanting relief 
in the name of national secur ity. 

This morning I heard the distinguished Senator from Minnesota 
point out the fact that small businessmen were dying by the thousands, 
and something had to be done. He elaborated in great detail. 

Well, I have got jobbers that are suffering, too. “The problems are 
not unknown to us. The problem is not whether small business is in 
need of some assistance in order to compete in a changing and evoliut- 
ing system of distribution ; the problem is not whether they need some 
assistance, the question is what is the type of assistance they need— 
not for one group, but for the total a business community. 
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When one reads this bill, certainly it will not fit the oil jobber com- 
munity of small businessmen. Why would we pass a law to help one, 
assuming that we did, but that would slit the throat of somebody 
else? That is certainly not good legislation. 

The Senator raised another point, and that. is this point about bring- 
ing retail dealers and these local merchants within the purview of the 
Fair Labor Standards Act. I agree with the Senator, or rather the 
Senator posed the question, how can any small businessman, with any 
degree of consistency, come before the Congress and say, “We want fair 
trade laws premised on a rather nebulous basis of interstate commerce,” 
and then turn around and say, “We do not want to be subjected to 
the Fair Labor Standards Act premised on a similar type of ground.” 
Certainly nothing could be more inconsistent. 

Surely small business needs some help, but I would suggest that 
maybe the druggists, and maybe some of the other small business 
groups do what we have done, instead of coming to this Congress with 
heads bowed and tails tucked and asking Uncle Sam to sew another 
million buttons on the national bosom in order that they may suckle, 
instead of doing that we are trying to do something to help ourselves. 

Now, what is it we are doing? We fight with the major oil com- 
panies 365 days out of the year to the extent that it is legally permis- 
sible to do so toward the end of solving problems that exist between 
us, but of more consequence, we have established management. insti- 
tutes, utilizing the State universities of the various States, the State 
of South Carolina, for example. We have held management insti- 
tutes for jobbers under the auspices of the University of South Caro- 
lina, where jobbers come in and what we are trying to do is help that 
man become a good business manager, a good proprietor, an entre- 
preneur with know-how and vitality to exist under the ever-changing 
system of free competitive enterprise. I would say this, that maybe 
that is not enough. Maybe big business may need some more shackles, 
I don’t know, but at the moment the people I represent still believe in 
the American way—let us first see if we can’t do it ourselves. We do 
not want Uncle Sam reaching down and carrying us by the hand. 

That is about all, Senator, except one thing. 

Senator THurMonp. You feel, as I interpret it, that if the Federal 
Government enters into the business of retailers in one aspect that 
there would be danger of it entering into it in another aspect they 
might not want. 

Mr. Exuis. Very much so, and if you impose the minimum wage of 
$1.25 on the service station dealers of South Carolina or any other 
State some morning you would either see 80 percent of them go out of 
business, or the consuming public would have to foot the bill for 
the difference, and the same would apply if fair trade prices were 
imposed. 

Senator THurMonpb. Your position would be if interstate commerce 
is invoked for one purpose, it would be difficult to keep it from being 
invoked for another purpose, and where the retailers may be asking 
for protection from the Federal Government in one aspect, they might 
get another Federal bill to which they would be very bitterly opposed 
and which might harm them more than the bill they think would help 
them would in fact benefit them. 

Mr. Exxis. That is exactly it, Senator. 
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I might point out one other thing. This bill recognizes the right of 
proprietorship and a trademark. In the case that was tried in South 
Carolina that invalidated the fair trade law there by virtue of this 
nonsigner clause, the supreme court of your State recognized some- 
thing else that this bill fails to recognize, and that is the property 
right of the man who sells this merchandise. 

In part it reaffirms the doctrine that any act which destroys any one 
or more of these attributes of property to that extent destroys the 
propery itself, and it holds that the right of an owner of the property 
to fix the price at which he will sell is such an attribute of property 
that to iedaines upon this right deprives its owner of the property 
in the constitutional sense. 

In brief, Senator, your State supreme court recognizes that despite 
the proprietary right that a sealed manufacturer may have in that 
aanaliey. there is still another vital property right between him and 
the ultimate consumer, and that is the right of the man who sells 
the product. 

Senator THurmonp. Do you feel there is a danger here of manu- 
facturers setting prices that the retailers will have to charge for his 
goods, and that then if he saw fit to do so, he might connive with 
other manufacturers and set the price higher than it would normally 
be, and that this would result in detriment to the consuming public? 

Mr. Enuis. I think there is definitely that danger, and particu- 
larly so in the petroleum industry. As you know, when you drive 
into a town most of the gasoline prices are exactly the same, other 
than a private brand gasoline seller. Competition sets it now and 
keeps it at a lower price, but you bring fair trade in, and they can 
raise that price and hold it with legal sanction. 

Senator THurmonp. And if they have only a few big manufac- 
turers of any one product, whether it is gasoline, fuel oil, furniture, 
refrigerators, or whatever it is, it might not be too hard for them, 
even though it be impossible for the law to get enough evidence to 
convict them of conspiracy, it might not be too hard for them to 
arrange to set a price that would give a larger profit to them and 
therefore cause the public to suffer. 

Mr. Exuts. It could be done in such a manner that the prosecuting 
officials could never get enough evidence to make out a case against 
them for collusion—merely by a nod of the head. 

Senator THurmonp. A number of States have not passed a fair 
trade bill. Some have passed it and the supreme courts in certain of 
those States have stricken it down—16 States, I believe, the supreme 
courts have stricken down. 

Now, some people say this, and I believe the Senator from Minne- 
sota this morning said that the very fact that even those 16 States 
where it was stricken down, it shows the people of the State wanted 
it because the legislature passed it. 

Now, what have you go to say about that ? 

Mr. Exxis. Well, in all of those 16 States, if I recall, it was ruled 
out on an unconstitutional basis. Now, if those States were so bent on 
having a fair trade law, they could change their constitution to fit 
the necessity of a fair trade law. 

Senator THurmMonp. Do you know of any State that has amended 
its constitution so they could have a fair trade law where the supreme 
court of the State had stricken the law down? 
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Mr. Exuis. I know of none, and I would read into that that they 
don’t want it bad enough. 

Senator THuRMOND. Do you think that probably some of the legis- 
latures of those States passed some of these fair trade bills under 

ressure, or do you think that was the real thinking of the people 
of the States that passed them ? 

Mr. Exuis. Knowing State legislatures as I do, I feel rather sub- 
stantially all of them were passed under pressure of the same type 
being generated on this bill against the current Congress. 

Senator THURMOND. Senator Humphrey indicated that he felt this 
bill would be an advantage to the public, and said it would not force 

rices up. 

What is your reaction to his statement ? 

Mr. Exits. Why do they want it, then? On the one hand, they say 
the independent is being run out of business because of cutrate pricing 
by chainstores and discount houses, or by bait selling. 

Now, that has to do with lowered prices that they allege they can’t 
meet. 

Obviously if this bill would help eliminate those things they com- 
plain of, then what they obviously want is a higher price. 

Senator THurmMonp. What is is the purpose in passing the fair 
trade bill if it is not to help somebody ? 

Mr. Exuis. That I can’t see. 

Senator THurMonp. Are the druggists and other retailers proposing 
this bill because they think it helps the public, or are they proposing it 
because they think it helps themselves ? 

Mr. Exuis. I can’t read their minds. I can only interpret their 
objections, and that is a matter of opinion, and I am of the opinion 
that they very definitely are interested in the druggist and to hell with 
the public. 

Senator Tuurmonp. Well, if it is designed to help the druggist, then 
isn’t it true that there would have to be some benefit derived, and to 
get the benefit, wouldn't it have to come out of the public? 

_ Mr. Ennis. That is the only place it can come from. That is why 
I can’t understand—that is why their arguments appear to me to be 
so absurd in saying it won’t hurt the public, when what we are talking 
about is them getting higher prices in order tocompete. It is obvious. 

Senator Tuurmonp. If this kind of bill would help the druggist, as 
you say it would, why wouldn’t it help the oil people? 

Mr. Exuis. I didn’t say it would help the druggist, except maybe 
itmight give him higher prices. 

As far as our people are concerned, maybe it would give somebody 
higher prices, but, Senator we haven’t as yet reached the point, the 
people I represent, where we won't abide by the free enterprise 
system. 

We will take our chances in the marketplace, and if we can’t swim 
against that current, then any businessman who can’t swim against 
that current, governed by reasonable antitrust and fair trade laws, 
then I say that that businessman is not deserving of the privilege of 
being an independent businessman. 

Senator Tuurmonp. It is your opinion that the great private enter- 
prise system in this country was built on competition; isn’t it? 

Mr. Exxis. It definitely was. 
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Senator THurmonp. And it has to live on competition, and when 
competition comes to an end, you no longer have a private enterprise 
system, a competitive system; do you? 

Mr. Exxts. You have nothing left. 

Senator THurmonp. Don’t you have a regulated, regimented econ- 
omy in contrast to a competitive economy if that takes place? 

Mr. Extis. That is exactly correct. As a matter of fact, Senator, 
if all these unfair methods of competition in commerce and unfair 
deceptive acts or practices are in existence as described by the distin- 
guished Senator this morning, then you can take this bill right 
through section 5 and forget the rest of it, because what does this 
say? Unfair methods of competition in commerce and unfair de- 
ceptive acts or practices in commerce are hereby declared unlawful, 
period. 

Senator THurmonp. We have been getting a lot of letters from 
druggists and communications from them. They have been chiefly 
druggists, there may have been a few from others, and some of my 
best friends are druggists, and I think the drugstores have done a 
great service to this country, and in small towns have been the center 
of activity and service in a lot of ways, but the impetus for this bill 
has chiefly come, I think everybody will agree, from the druggists, 

Now, Senator Humphrey said this morning that the distribution 
practices of the oil jobbers were different from those of the druggists 
and most other retailers. What is your reaction to that ? 

Mr. Exxis. There is a great variation in the distribution of petro- 
leum products as distinguished from most others. 

Senator THurmonp. Is it your opinion that a bill might be worked 
out here that would accommodate the situation with regard to the 
druggists and accommodate your group, too? Or are we treading on 
dangerous ground to enter this field at all? 

Mr. Ex.is. Senator, in my judgment when you enter the field of 
destroying the private enterprise system, you are on dangerous 
ground, whether it is for or against my people, the druggists or any- 
body else. 

When you come up here with a piece of legislation that says to 
the State, your home State, we are going to put in fair trade down 
there whether you like or whether you don’t, and we are going to tell 
the merchant what he is going to charge for a given commodity 
whether he agrees to do that or whether he doesn’t, when you do that, 
we have gone a long way toward gutting the very premise and the 
very foundation of our Nation. 

Senator Tuurmonp. Do you feel that a bill of this kind contra- 
venes the intent of the authors of the Constitution when they set up 
a division of powers between the Federal Government and the States 
in which they delegated certain powers to the Federal Government 
and reserved all others to the States ? 

Mr. Enis. I think this, Senator, if this bill passed—the framers 
of our Constitution, although their bodies possibly are in no state to 
turn over in their graves now, there would be an awful mass bone- 
rattling because of it, because it would be so repugnant to anything 
they ever conceived of. 

Senator THurmonp. Do you feel that this bill violates the prin- 
ciple of States rights in that it deprives the State of the privilege of 
following the practices it desires to by having imposed on it a Federal 
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law that forces it to do something maybe the people don’t want it 
to do? 

Mr. Exuis. Very definitely it does. 

Senator THurMoNnD. Do you feel this bill is a vehicle by which more 
Federal power is built up in Washington and centralized here that 
eventually could be detrimental to the States and to the citizens of 
this Nation / 

Mr. Eu.is. It is another big forward step in a direction we have 
already gone too far in that regard, Senator. 

Senator THurMoNpD. Would you feel this type of bill is the kind 
of bill that is going to hamper or promote individual freedom and 
liberty in this country ? 

Mr. Extis. It will slit the throat of individual freedom in this 
country, in my humble judgment. 

Senator THurmonp. Do you feel that this type of bill is the kind 
of legislation that might be an entering wedge to other legislation 
which might be even more nefarious and dangerous than this par- 
ticular piece of legislation ? 

Mr. Eis. Very definitely so. 

Senator THurmonp. All right. 

Mr. Exvis. Each time we take one more step, Senator, using some 
strained construction of the interstate commerce clause as a = 
board, each time we do that we deprive States, we deprive individuals 
of rights and liberties that were never intended when our Constitu- 
tion was drafted, and when the constitutions of our various States 
were drafted. 

Senator THurmMonb. Although the druggists evidently feel this bill 
will help them, is it your feeling that it will do so in view of the fact 
that it would give certain power over retailers and might force them 
to do or not to do certain things that they are now free to do in the 
conduct of their business ? 

Mr. Exxis. In my humble judgment any advantage that might come 
to druggists because of this will be far overshadowed by the dis- 
advantages that will come from it not only by the passage of this 
bill, but the other things that will be set in motion as a result of this 
bill or the precedent of this bill having been passed. 

What the courts and the Congress, for that matter, have done to 
the term “interstate commerce” shouldn’t have been done to a dog. 
We have taken the term “interstate commerce’, and it sort of reminds 
me what we have done under the law, and that is the only way! you 
can get States rights and individual rights, that is one of the big 
ways, by straining the interpretation of the interstate commerce 
clause. 

What has been done in that sort of reminds me of an old maid 
who is trying to put a 36 girdle on a 42 size backside, and that is what 
we have done in this country. Let’s not put it on any bigger. 

Senator THurmonp. I want to thank you for appearing before 
the subcommittee and giving us the benefit of your views on this 
important piece of legislation. 

r. Exuis. Thank you for your time, sir. 

Senator Tuurmonpb. Our next and last witness is Mr. Phil Jehle, 
a Washington representative of the National Association of Retail 
Druggists. Mr. Jehle, come around. 
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STATEMENT OF PHILIP F. JEHLE, WASHINGTON REPRESENTATIVE, 
NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Jente. Thank you. 

Senator THurmonp. Mr. Jehle, without objection we will place 
your entire statement in the record. 

Mr. Jenve. If you will, Senator. 

Senator THurMmonpb. Do you wish to make additional comments? 

Mr. Jeune. I do want to refer to some of the sections in this 
statement. 

I want to thank you very much for your kindness in granting me 
the opportunity to offer my views on the need for a national fair 
trade law. 

As you can see, my statement has been drawn to include three dis- 
tinct yet closely related sections. 

In the first section I address myself to what I see as rather vexing 
misconceptions concerning the nature and objectives of S. 1083, the 
national fair trade bill. 

If I may depart from this for just a moment, Senator, I would like 
to say that if what the opponents of this bill have said about it could 
actually be substantiated, I would be the first to suggest, sir, that 
the bill be withdrawn and no further deliberation be given whatso- 
ever. But, sir, on this bill as on no other that has ever been brought 
to my attention, have — been such misconceptions and, unfortu- 
nately, in the case of a few witnesses, misrepresentations. But, I 
propose not to engage - in personalities, to question the motivations, 
or the reasons behind some of those who oppose this bill. I think it 
is much more important to treat what I consider to be the affirmative 
features of this bill, but I do want to discuss one misconception. 

Senator THurmonp. I notice you used to be with the Small Busi- 
ness Administration staff, didn’t you ? 

Mr. Jenwe. Yes, sir, I was chief counsel of the Senate Small Busi- 
ness Committee. I resigned in February this year after 6 years of 
service. 

Senator THurmMonp. That is very important work on the Small 
Business Administration. 

Mr. Jeu Le. It was the Senate Small Business Committee, sir. 

Senator TuHurmonp. Did you leave there because of a raise in 
salary ¢ 

Mr. Jentz. Yes, sir. Thank God, I did. I happen to have five 
children, and while I was very happy and very proud of the fact that 
I did serve on the Senate Small Business Committee, I had an offer 
of a position that I just couldn’t turn down. 

Senator THurmonp. I don’t guess you would want to reveal to us 
what salary you draw there. 

Mr. Jemez. It is substantially more, sir. 

Senator THurMoND. You wouldn’t want to state the amount you 
are drawing now compared with what you drew there ¢ 

Mr. Jenze. I would - happy to tell you, sir, privately. 

Senator THurmonp. I don’t want to talk to you privately about 
that. I just want to know if you care to state it for the record. 

Mr. Jeune. There are a lot of Washington representatives around 
here, sir. 
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Senator THurmMonp. There has been a lot of talk recently about 

ople who have been with the Government leaving the Government 
and then going with private business and feeling that their former 
connections with the Government enabled them to get their jobs, or 
feeling that they would have influence with the Government because 
of their former connection with the Government, and I just wondered 
for that reason if you cared to reveal the salary you made when you 
were with the Government a few months ago and what salary you 
are making now. 

Mr. Jeuie. Well, sir, 1 would like to make one thing clear. Before 
I came to Washington I was making good money with an oil com- 
pany. I think I could make money whether I am in private practice 
or working for an oil company, and I want to make clear this was 
only one of a number of offers made to me. This allowed me to 
—_ iss 
Riantor TuurmMonp. I am simply giving you an opportunity if you 
wish to state what salary you are making and what you made when 
you were with the Senate Small Business Committee, and what salary 
you are making now. Do you wish to answer that or not? 

Mr. Jenve. Well, sir, 1 would like to make clear that I am the only 
witness who has been asked that question as to what his salary is. I 
really think that is a matter of some delicacy. 

Senator THuRMONpD. You are the only witness who has been with 
the Government and has just left within the past few months. 

Mr. Jente. Well, I left 6 months ago, sir, the first of February. 

Senator THurMonp. As I say, I am not going to press the question, 
but for the record I think it would look better from your standpoint 
if you saw fit to state what salary you were making then and what 
ou are making now, but if you don’t want to answer the question, 
it isall right. 

Mr. Jenue. If I might reserve, sir, until Monday or Tuesday an 
answer to that question. I just don’t know 

Senator TuHurmonp. I will let you reserve until then to answer 
the question, and if you decide to give the salary, you can furnish it 
for the record. If you don’t deride to give the salary, you can just 
state that you don’t care to answer it. Is that all right? 

Mr. Jente. All right, sir. 

Senator THurmonp. I want to say this: Some officials connected 
with some branch of the Government have gone out and made four 
or five times in private industry what they made with the Govern- 
ment, and it is beginning to look very suspicious to a lot of people 
the big salaries that they have been able to earn shortly after severing 
their connection with the Government. 

Undoubtedly in some cases it is all right. There is nothing wrong 
at all. In other cases it is felt possibly that there might be some 
ground for complaint, just complaint on the part of the public, and 
that is the reason I asked the question. 

Mr, Jenie. Well 

Senator Tourmonp. All right, sir, go ahead. 

Mr. Jennie. I would like to treat, sir, the first and one of the major 
misconceptions concerning the proposed national fair trade bill, and 
that is S. 1083 would be violative of those rights reserved to the sev- 
eral States by the 10th amendment insofar as the measure treats retail 
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sales as being within the scope of the Federal regulatory power over 
commerce. 

The comment as I have described it in my statement is this. 

What is contended here is that Federal law can never be applicable 
to retail sales. This proposition arises from the presumption that 
retail sales are inherently local and intrastate in character and, there- 
fore, beyond the reach of the congressional power to regulate com- 
merce. Such a presumption, I submit, is demonstrably incorrect, 

Even a superficial review of Federal statutory law discloses ample 
precedent existing for the right of Congress to subject retail sales 
under certain circumstances to the proscriptions of Federal law, 
Prime examples of such Federal statutes include the Fur Produets 
Labeling Act, construed about a month ago in which the Supreme 
Court did rule that the Fur Products Labeling Act did reach retail 
sales. Mandel Bros. v. FTC, Mandel being a store in Chicago. 

Another is the Food and Drug Administration Act, and the case 
construing that act insofar as retail sales are concerned is U.S, y, 
Sullivan. 

The Sherman Act, construed in Mandeville Island Farms v. Ameri- 
can Crystal Sugar Company. 

The Robinson-Patman Act, and the citation given there is to hear- 
ings held 3 years ago, in 1956, in which former Commissioner, in fact 
Chairman of the Commission Edward Howard said that the Robin- 
son-Patman Act under certain circumstances did refer to retail sales, 
and the Wood Products Labeling Act, the Textile Products Labeling 
Act, and the Inflammable Products Labeling Act. 

Rather significantly, I feel, there was no hue and cry raised when 
the aforementioned statutes became law. Each statute was properly 
recognized as a reasonable and legitimate exercise by Congress of its 
constitutional power to regulate interstate commerce, even though 
certain retail sales were being controlled under carefully defined 
circumstances. 

Nor do I believe that any outcry is justified now that S. 1083 is under 
consideration. After all, S. 1083 is based upon what is now recog: 
nized as the well-established principle that Congress, by virtue of the 
commerce power of the Constitution, may legislate with respect to the 
retail price of goods which are moving or have moved in the stream of 
interstate commerce. 

Of course, the mere fact that retail sales have the character of trans- 
actions in interstate commerce will not thereby bring them within the 
scope of S. 1083. Other equally important conditions will have to be 
met. The products involved will have to be branded or trademarked 
items in free and open competition with similar commodities. In 
addition, the trademark or brand name owner will have had to decide 
to avail himself of the provisions of the act. 

Where retail sales Vid not meet. such essential conditions, S. 1088 
would not be applicable. Accordingly, retail sales of such a nature 
could continue to be regulated, as at present, by the antitrust laws of 
the several States. The enactment of S. 1083 would have no effect 
whatsoever upon the situation. 
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Another misconception regarding S. 1083 is that, inasmuch as it 
applies to retail sales, it would be a decisive factor in efforts to abolish 
the retailers’ exemption to the Fair Labor Standards Act. 

This is a charge wholly without substance. Whether retailers are 
to be brought under the coverage of the Fair Labor Standards Act 
depends entirely upon what commerce test Congress shall use in the 
statute. The commerce test contained in 8S. 1083, whether deemed 
broad or narrow, will not and cannot have the slightest effect upon 
the coverage of the Federal wage and hour law. Each statute is com- 
pletely separate from and independent of the other. 

I am going to skip over, sir, to the section on the constitutionality. 

Senator THurmMonp. We have your entire statement in the record. 
There is no use to read that back again, because I will read it in the 
record, unless you want to pick out something to comment upon, or if 
you have any additional statements to make, you may. That is in the 
record, now. 

Do you have some additional comment ? 

Mr. Jeune. No; I will stand on the record. I know it is getting late, 
and you will have to leave, so I will not add to what is already in my 
statement. 

(Mr. Jehle’s prepared statement reads as follows:) 


STATEMENT OF PHILIP F. JEHLE. WASHINGTON REPRESENTATIVE OF THE NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Chairman, I appear here this morning as the Washington representative 
of the National Association of Retail Druggists, a small-business association 
having a nationwide membership of 36,000 family pharmacists. Before assum- 
ing my present position, I served on the staff of the Senate Small Business 
Committee for 6 years, resigning as chief counsel in January of this year. 

Your kindness in granting me this opportunity to offer my views on the need 
for a national fair trade law is deeply appreciated. Accordingly, I will try 
my best to keep my testimony brief and to the important points at issue. 

My statement has been drawn to include three distinct yet closely related 
sections. 

In the first section, I propose to address myself to what I see as rather vexing 
misconceptions concerning the nature and the objectives of S. 1083, the national 
fair trade bill. For the second section, my plan is to discuss those fair trade 
enforcement weaknesses which make imperative the enactment of a new fair 
trade law at the Federal level. In the third section, I shall explain S. 1083 in 
terms of the social and economic benefits it holds for the small business com- 
munity, and, in turn, for the Nation as a whole. 


I. MISCONCEPTIONS CONCERNING THE PROPOSED NATIONAL FAIR TRADE BILL 


A. S. 1083 would be violative of those rights reserved to the several States by 
the 10th amendment insofar as the measure treats retail sales as being within 
the scope of the Federal regulatory power over commerce. 

Comment: What is contended here is that Federal law can never be ap- 
plicable to retail sales. This proposition arises from the presumption that 
retail sales are inherently local and intrastate in character and, therefore, 
beyond the reach of the congressional power to regulate commerce. Such a 
presumption, I submit, is demonstrably incorrect. 

Even a superficial review of Federal statutory law discloses ample precedent 
existing for the right of Congress to subject retail sales under certain cir- 
cumstances to the proscriptions of Federal law. Prime examples of such Fed- 
eral statutes include the Fur Products Labeling Act (See Mandel Bros. v. FTC, 
79 Sup. Ct. 818 (1959)) ; Food and Drug Administration Act (See U.S. v. Sulli- 
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ran, 332 U.S. 689 (1948) ) ; Sherman Act (see Mandeville Island Farms v. Ameri. 
can Crystal Sugar Co., 384 U.S. 219 (1948) ); Robinson-Patman Act (see hear. 
ings on a bill to amend sec. 2 of the Clayton Act, Subcommittee on Antitrust anq 
Monopoly of the Committee on the Judiciary, U.S. Senate, June 21, 26, 97 
29, 30, July 3 and 5, 1959, p. 447); also the Wool Products Labeling Act and 
the Textile Products Labeling Act. 

Rather significantly, I feel, there was ne hue and cry raised when the afore. 
mentioned statutes became law. Each statute was properly recognized ag g 
reasonable and legitimate exercise »b. Congress of its constitutional power to 
regulate interstate commerce, even though certain retail sales were being con- 
trolled under carefully defined circumstances. 

Nor do I believe that any outcry is justified now that S. 1083 is under eop. 
sideration. After all, S. 1088 is based upon what is now recognized as the 
well-established principle that Congress, by virtue of the commerce power of 
the Constitution, may legislate with respect to the retail price of goods which 
are moving or have moved in the stream of interstate commerce. 

Of course, the mere fact that retail sales have the character of transac. 
tions in interstate commerce will not thereby bring them within the scope of 
S. 10838. Other equally important conditions will have to be met. The products 
involved will have to be branded or trademarked items in free and open 
competition with similar commodities. In addition, the trademark or brand 
name owner will have had to decide to avail himself of the provisions of the 
Act. 

Where retail sales did not meet such essential conditions, S. 10883 would not 
be applicable. Accordingly, retail sales of such a nature could continue to 
be regulated, as at present, by the antitrust laws of the several States. The 
enactment of S. 1083 would have no effect whatsoever upon the situation, 

B. S. 1088, inasmuch as it applies to retail sales, would be a decisive factor 
in efforts to abolish the “retailers exemption” to the Fair Labor Standards 
Act. 

Comment: This is a charge wholly without substance. Whether retailers 
are to be brought under the coverage of the Fair Labor Standards Act de- 
pends entirely upon what “commerce test’ Congress shall use in the statute, 
The “commerce test” contained in S. 1083, whether deemed broad or narrow, 
will not and cannot have the slightest effect upon the coverage of the Federal 
wage and hour law. Each statute is completely separate from and independent 
of the other. 

C. S. 1083 would handicap small retailers by preventing them from using price 
cuts on fair-traded items as a competitive weapon against giant retailers han- 
dling private brand merchandise. 

Comment: This charge reflects the lack of practical experience which de 
tracts from the judgment of most fair trade critics. I often wonder whether 
Justice Holmes did not have certain college professors in mind when he said, 
“An ounce of experience is worth a pound of logic.” 

Beyond question, the price of a fair-traded product must be competitive with 
the prices of private-branded items and other non-fair-traded merchandise, if 
the commodity is to find a place in the market. Should the price be set too 
high, not only will the retailer handling the product be injured by an inability to 
meet competition but the manufacturer, too, shall be hurt as his sales fall 
off. Before long, he may find that his product has lost forever its share of 
the market. 

To prevent such a disaster as well as to insure the widest possible consumer 
acceptance of his product, the fair-trading manufacturer must set the lowest 
economic prices possible. Full consideration must be given to the prices of all 
other competitive prices on the market including both non-fair-traded and other 
fair-traded items. 

When this is properly done, small retailers are enabled by fair trade to offer 
their customers at low prices the nationally advertised merchandise they need 
to compete effectively with the big merchants who handle their own private 
branded goods. At the same time, giant sellers are prevented by fair trade 
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from injuring smaller competitors by slashing prices on the nationally adver- 
tised products upon which the independents depend for economic survival. 

Accordingly, fair trade does not handicap but, instead, offers distinct benefits 
to small retailers. It does, however, keep the large merchant from utilizing 
his relatively unlimited financial power to crush his smaller competitors. 

D. S. 1088 means high prices, is inflationary, and is harmul to consumers. 

Comment : Regrettably, this misconception of the economic effects of fair trade 
competition has received wide circulation and, as a result, has created consider- 
able prejudice against S. 1083. As a matter of fact, however, no evidence of a 
reliable character has as yet been offered as even partially supporting so serious 
a charge. 

Certainly, such evidence is not to be found in that Justice Department “sur- 
yey” which is said to show fair trade prices are higher prices. Not only is the 
“survey” now 3 years old, but it is of highly selective group of items. As Dr. 
Walter Adams, a distinguished economic professor at Michigan State has ob- 
served, “Such surveys prove only that loss-leader selling exists. They do not 
indicate the volume of high-margin merchandise sold in the selected stores. 
They do not reveal each store’s overall margin for any given year. They do not 
necessarily reflect the overall price level in comparable stores in the fair- 
trade and non-fair-trade areas. They do not show to what extent the ‘bargains’ 
purchased by some consumers are subsidized by the ‘lemons’ purchased by other 
consumers. 

Or, put another way, such “surveys” do not disclose the extent to which loss- 
leader sellers compensate for low margins or losses by selling other items at 
prices fixed to yield exorbitant profits. 

Our view is that fair trade competition assures the availability of quality 
products at the lowest possible prices consistent with sound, economic business 
practices. Evidence of this proposition is readily available. 

According to the charts and tables introduced into your subcommittee’s hear- 
ing record several weeks ago by Senator Proxmire, the fair trading of gasoline 
in the State of New Jersey has brought to the motoring public of that State 
gasoline prices which are lower than the average of prices found in 52 cities 
throughout the Nation. I may add that no other State on the east coast has 
gasoline prices as low as those in New Jersey. Such prices, it must be stressed, 
reflect the keen and vigorous price competition which exists between the various 
fair traded gasolines and also between fair traded gasoline and private branded 
gasoline. 

Other persuasive evidence that fair trade competition leads to low prices is 
to be found in the Nielsen survey recently reported by Mr. Maurice Mermey, 
director, bureau of education on fair trade.’ 

As you know, the A. C. Nielsen Co. is the world’s largest market research 
agency. Its main function is to provide a highly specialized price comparison 
service for the Nation’s food and drug manufacturers—not, as Mr. Mermey has 
pointed out, “to prove or disprove anything about fair trade.” 

At the request of the bureau of education on fair trade, the Nielsen Co. made 
a survey last year of the “price experience of the collective American consumer, 
as distinguished from individual shoppers.” Comparing the weighted average 
prices for many prominent brands of drug products bought by the public over a 
6-month period (January—June, 1958) in all food stores and all drug stores of 
both fair-trade and non-fair-trade States, the Nielsen survey showed that the 
weighted average price for each particular brand was approximately the same 
in the non-fair-trade areas as in the fair-trade areas. 





11959 Fair Trade Hearings,” by the Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives, p. 274. 

*“1959 Fair Trade Hearings,’ by the Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives, pp. 39, 41. 
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TABLE I 


PROPORTION OF RETAIL SALES COVERED BY S 1083 
BASED ON 1958 ESTIMATED SALES OF ALL RETAIL STORES 


Covered by S~i083 


926% 
$186 Billion 


MERCHANDISE GROUP 
. 10.8% 


67. APPAREL GROUP 
6.3% 


a Ae he oe a 


ne ee) 


FURNITURE & APPLIANCL 
OUP 


BASED OW TOTAL U. S. SALES 
IN 1958 OF $200.4 BILLION 


Trades not shown separately include jewelry stores; feed, farm and garden supply stores; cigar stores; 
florists; fuel and ice dealers; book and stationary stores. 


2 


Source: Based on Department of Commerce, Bureau of the Census, Monthly Retail Trade Report, December 1958. 
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NATIONAL FAIR TRADE LEGISLATION—1959 


TABLE IV. 
MEW AND DISCONTINUED BUSINESS 
5 YEAR 1951 ~ 1955 AVERAGE ANNUAL TURNOVER RATE BY DETAILED INDUSTRY 
(Per Thousand Firms) 


INDUSTRY . DISCONTINUED 


ALL INDUSTRIES 


Mining querrying 
Contract construction 


Manufacturing 
Transp. & commun. etc. 


Wholesale trade 

Retail trade 
Fin.insur.& real estate 
Service industries 


MANUF ACTUR ING 
Food & kindred products 
Textile mill products 
Apparel & finished prod 
Leather & leather prod. 


Lumber & timber basics 
Furniture & fixtures 

Paper & allied prods. 
Printing & publishing 





Chemicals & allied prod 
Prods. of petrol.& coal 
Stone,clay & glass prod 
Primary metal inds. 


Rabricated metals 
Machinery except elec. 
Electrical machinery 
Transportation equip. 


Prof.Scien. instruments 
Rubber products 
Miscellaneous 


RETAIL 
General merchandise 
Grocery, w & w/o meats 
Meat & seafood 
Other food 








Motor vehicles 
Filling stations 
Auto.parts & access. 
Apparel 


Shoes 

Lumber & bldg. mat'l. 
Hdvre. & farm impl's. 
Appliances & radios 


Home furnishings 
Eating & drink. places 
Drugs 

Liquor 

Miscellaneous retail 


SERVICE INDUSTRIES 
Hotels, etc. 
Laundry, cleaning, etc. 
Barber & beauty shops 
Other personal services 


Business services 
Automobile repair 
Miscellaneous repair 
Motion pictures 
Other amusements 

















Note: New businesses refer to firms newly established vhile discontinuances include all liquidations regardless 
of the reason for going out of business. Only about half of all discontinued businesses are liquidated in order 
to prevent or minimize @ loss while the number of bankruptcies, or firms going out of business with known loss 
to creditors, represent less than 5% of the total. 


Annual rates are the number of new or discontinued businesses during the year per 1,000 firms in operation 
at the beginning of the year. 


Source: Based on Department of Commerce, Survey of Current Business, “Rise in Business Populatios,” May 1959. 


| 


|e 
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TABLE V 
FAILURE RATES RETAIL TRADE PER 10,000 STORES 
4258 


RETAIL TRADE 





INFANT'S & CHILDREN'S WEAR 
SPORTING GOODS 
WOMEN'S READY-TO-WEAR 


MEN'S WEAR 


FURNITURE & FURNISHINGS 
APPLIANCES, RADIO, TV 
CAMERAS & PHOTO SUPPLIES 


LUMBER, BUILDING MATERIALS 


WOMEN'S ACCESSORIES 
SHOES 
oIFTs 
BAKERIES 


DRY GOODS & GENERAL MDSE 
BOOKS & STATIONERY 
AUTO DEALERS 


vEWELRY 


AUTO PARTS, ACCESSORIES, TIRES 
BATING & DRINKING PLACES 
HARDWARE 

DRUG STORES 


GROCERIES, MEATS, PRODUCE 


FARM IMPLEMENTS 





edie Shag 1 1 


uae Bnes Se ——— 


| Source: American Druggist, April 6, 1959. (Based on Dun & Bradstreet failure statistics. 
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Hote: Dun & Bredstreet record « “failure” when « concern is involved in a court proceeding or in « volustary 
action likely to end in a loss to creditors. 


1/ This classification is subdivided as follows: inadequate sales, 53.7%; heavy operating expenses, 3.5%; 
receivables difficulties, 6.3%; inventory difficulties, 11.2%; excessive fixed assets, 6.1%; poor location, 4.6%; 
competitive weakness, 21.54; and other causes, 3.44. Since same failures are attributed to a combination of 
causes, percentages within the classification add up to more than 71.54. 


Source: Based on Dun's Review and Modern Industry, March 1959. 
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TABLE VII 











Patterns of 
BUSINESS TURNOVER RATES 


Rate per 1,000 firms 











ALL INDUSTRIES Change in 


Operating Firms 
ZZ \ncrease 









Entry rate 


a Discontinuance rate 


RETAIL TRADE 


SSS 






. 
50 
U. S. Department of Commerce, Office of Business Economics 
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TABLE VIII 





BUSINESS POPULATION 


remains close to expected levels 


Million Firms 


Calculated 


A, 


~*~ 


Actual 





s * © . e 7 
1930 35 40 45 50 55 60 
Note, - Bused on relationship to “reai gross nutiona: pruduct und time 


U. S. Department of Commerce, Office of Business Economics $9-S°% 
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SAVE WITH SAFETY ... BUQMACY’S-OWN 


PRR IARI AAA AAAI AIRE 


Famous 
National MACY 


Brand 

VITAMIN A (Synthetic) “_— 
> 25,000 Units 100's 4.09 0 
25,000 Units 250's 9.84 2.24 
$0,000 Units 100's 8.01 1.74 
$0,000 Units 250's =. 20.04 3.99 

A & D PERLES 
Vitamin A $,000 USP Units 


Vitamin D 1,000 USP Units 
0 100's 1.89 1.39 


1) 250's 2.89 2.09 


GERIATRIC B COMPLEX TABLETS 
WITH IRON AND VITAMIN C 


Thiamin 5 mg. 
Riboflavin 5 mg. 
Vitamin C 75 mg. 
Niacinamide 0 mg. 
Calcium Pantothenate 2 mg. 
Pyridoxine 0.5 mag. 
Vitamin Bis 4 meg. 
Folic Acid 0.25 meg. 
Inositol 20 meg. 
Methionine . 25 mg. 
Choline Bitartrate 25 mg. 
Iron 50 ma. 
Debittered Brewer's Yeast 50 mg. 
\j #0 Tablets 4.98 3.89 
VITAMIN 6, RIBOFLAVIN 
) 0 meg. 100's 1.89 7° 
VITAMIN 8 COMPLEX CAPSULES—(New High Potency) 

Thiamine Hydrochloride (B,) Smeg 
Riboflavin (By) 4 mg. 
Nicotinamide (Niacinamide) 25 me 
Pyridoxine Hydrochloride (Be) Ime 
Cakium Pantwothenate Some 
Liver Concentrate N. F. SO mag. 
Vitamin B,, Activity Concentrate \ 4 meg. 
Dried Yeast 100) me 
Choline Bitartrate wy 40 me 
Inositol 20 mg. 


0 100's 3.39 2.98 
0250's = 7.89 5.98 
[) 3500's 15.78 10.98 


VITAMIN 8. (Thiamine Hydrochloride) 


1 mg 100's ist 39° 
10 mg. 250's 4.77 8° 
25 mg 1@'s 4.00 54 
25 mp 250's , 7-50 1.24 
SO mg. 100's 4.62 04 
SO mg. 250's 11.55 2.14 
oo me 100's 8.10 1.44 
100 meg. 2980's = 20.25 3.34 


GREWER'S YEAST FLAKES U.5.P. 
() 32 ozs. 4.9 2.39 
COD Liver OW 


0 8 f. ozs. 93 0 
() Pine 1.49 74 
O Quart 2.69 1.39 


USE THESE @QGES AS ORDER GUIDE 


RHRRRRERERRERERRREREEKR KKK 


Famous 
National MACY 
Brand = PRICE 

VITAMIN C— (Ascorbic Acid) Price 
[} SO mg. 100's 1.09 27 
50 mg. 25's 2.73 4 
C) 100 ma. 100's 1.98 “4 
C) 100 meg. 2450's 4.95 er 
[_) 250 mg. 100's 4.09 ey 
(CD 250 mg. ; 23's =: 10.22 2.14 

DICALCIUM GLUCONATE AND VIOSTEROL CAPSULES 

Dicalcium Phosphate . epecenet 4.5 grains 
Calcium Gluconate 3.0 grains 
Vitamin D 330 USP Units 


0 1100's 1.44 ry 
() 2450's 4.60 2.11 
GUXIR VITAMIN 8 COMPLEX 
WITH IRON AND &8,, 
Each fluid ounce (2 tablespoons full) contains: 


Thiamin Hydrochloride (B.) 5 mg. 
Riboflavin (Be) 3 mg. 
Niacinamide 100 mg. 
Panthenol .... 4 mg. 
Vitamin Bis 3 mcg. 
Pyridoxine Hydrochloride (Bs) 1 mg. 
Methionine 100 mg. 
Choline Bitartrate 100 mg. 
Iron (as in Iron Ammonium Citrate) . 100 mg, 


Plus other Vitamin B Complex factors as found in 
yeast extract. 
0 12 Fluid ounces .. ‘ 298 2.19 
LIVONEX CAPSULES 
Liver Stomach Concentrate ....0.455 grams (7 grains) 
Iron & Ammonium Citrates, green 
0.2 grams (3 grains) 
Thiamin Chloride (B,) 1.0 mg. 
Riboflavin (Bs, G) 25 mg. 
Vitamin Bis 1 microgram 
(obtained from Liver & Streptomyces fermentation 
extractives) 
With other factors of Vitamin B complex found ia 
Liver Stomach Concentrate 
0) 84's 4.15 oe 
[J 29's 7.92 4,98 
[) 2 fer 8.98 
PAULTIVITAMIN CAPSULES FORTIFIED 


Vitamin A 5,000 USP Units 
Vitamin D (Viosterol) 1,000 USP Units 
Thiamin Hydrochloride (B,) 3.0 mg. 
Riboflavin (Bs, G) 2.5 mg. 
Pyridoxine Hydrochloride (Be) 0.5 mg. 
Ascorbic Acid (C) 50 mg. 
Nicotinamide (Niacinamide) 20.0 mg. 
Calcium Pantothenate 5.0 mg. 
Folic Acid ........ 0.25 mg. 


Vitamin B,. Activity Concentrate 2 micrograms 
DO 1100's) all 2.24 
2490's 696 464 


= 


[) $00's 13.92 6.72 


VITAMIN & 


O wWmeg. - 100's 4.24 2.09 
() 50mg. « 100's 5.39 3.4 
() 100 mg. a 


100's 9.00 386 
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BUY THE LARGE SIZE AN@QSAVE MORE PRICES SUBJECT@@) CHARGE WITHOUT WOTICE 
eer 


=< 


BSSSa~ 


} 


ee ee Re 


————EE 


riititinitt titi irk wkrtrtrititittiik SARIN ot inininiinioininint 
‘Broad MACY Nivcad MACY 
Price Brand = PRICE 
macy's THERAPEUTIC VITAMIN AND MINERAL CAPSULES Price 
Vieamin A Palmitate 25,000 USP Units GREWER'S YEAST TABLETS 
Viamin D . 1,000 USP Units O 250's » ae 
Thiamin Mononitrate (B,) 10 mag. 0) 1000's 4.49 2.79 
Riboflavin (B:) . 10 mag. 
idoxine Hydrochloride (Be) ima. MALT EXTRACT WITH COD LIVER O4 AND VITAMIN 5&0 
Vitamin B,-. Activity Concentrate 5 mcg. 
Folic Acid 0.1 mg. 0 22 ozs. 2.02 1.24 
Niacinamide 100 mg. 
Calcium Ceeteaeee 5S mg. TEN VITAMIN CAPSULES 
Ascorbic Acid (C) 150 mg. Vi : ; 
Vitamin F (Mixed enapiansl Acetates) s1U Vieni . a — cm 
Calcium (as Dicalcium Phosphate) 105 mg. Thiamin Mononitrate (B,;) ; 5 mg. 
Phosphorus (as Dicalcium phate) RO mg. Riboflavin (Bs) San 
lodine (as Potassium lodine) 0.15 mg. Pyridorine Hydrochloride (Bs) xen 
Iron (as Ferrous Sulfate) 1S me Cols | eae a whens 
ae eo pts Nicotinamide (Niacinamide) 0 mg. 
Cobalt (as ¢ “s 10 Pe Ascorbic Acid (C) 100 meg 
Copper (as the es Img Folic Acid atau 
peenaen: Gas eee 1 Vitamin Bye Activity Concentrate 4 micrograms 
Magnesium (as the Sulphate) 6 me Oy sow ans a 
Zinc (as the Sulphate) ; 1.2 mg pe s my ete 
Molybdenum (as Sodium Molybdate 0.2 me [) 2850's 14.71 ‘ 


0 100's 14.40 7.99 
MERAPEUTIC SIX VITAMIN CAPSULES 


1) $00's 41.42 18.49 


Vitamin A 24,000 USP Units PERCOMORYH (LIQUID DROPS) 

Vitamin D . 1.000 USP Units Contains not less than 90% of Liver Oils of Per- 

Thiamin Mononitrate (Bs) 10 mg comorph fishes, with other fish Liver Oils and 

Riboflavin (B.) . 10 me Viosterol added. Each gram of oil contains 60,000 USP 

Ascorbic Acid (C) : 150 mz Units Vitamin A; 10,000 USP Units of Vitamin D 

Nicotinamide (Niacinamide) 150 mg. CT) cx 4.49 2.7° 
() 00's (9845 3.88 ¥ CO) 2 for 4.98 


[) 2590's 23.68 8.19 
(J 900’s = 47.26 12.49 


TWERAPEUTIC VITAMIN CAPSULES WITH VITAMIN &,, 


VITAMIN B COMPLEX CAPSULES WITH MINERALS & C 


Vitamin A 25,000 USP Units Thiamin Hydrochloride (B,) 1S meg 
Vitamin D . : 1,000 USP Units Riboflavin (Bs) ome 
Thiamin Mononitrate (B,) 10 mg. Pyridoxine Hydrochloride (Be) 0.5 mg 
Riboflavin (B,) Smeg Ascorbic Acid (C) wo me 
Ascorbic Acid (C) . ; 150 mg Calcium Pantothenate sme 
oe (Niacinamide) ie mg. Nicotinamide (Niacinamide) 10 meg 
a Me = t00" 946 mer Whole Liver (Desiccated) 100 mg 

’ . 2 fer onan Brewers Yeast 100 mg. 

mee F Gi 4 mg 

errous Uluconate mp 

viTAmin 8, Choline Bitartrate 20 mg 
0 25 meg. 100s 6.48 ——(1.34 Inositol | 20 me. 
D 50 mcg. 100s = 112.50 2.98 Folic Acid 0.1 mg 
Vitamin By. 4 micrograms 

SUPREDROPS (LIQUID MULTIVITAMIN DROPS) Vitamin E (mixed tocopherols) Smeg 
Fach 0.5 cc contains: (orange flavored) Methionine 20 mg 
caste ace tlnl, 5,000 USP Units Dicalcium Phosphate 200 mg 
Vitamin D sesssasesssterseeseeceseseess: 8000 USP Units Potassium lodide O.15 mg 
Thiamin Hydrochloride (B,) 1.0 me Magnesium Sulfate, Dried 7.2 me 
Riboflavin (Bz) ................ 0.5 wg Copper Sulfate, Dried $ mg. 
Ascorbic Acid (C) .... $0 meg. Manganese Sulfate 4.4 meg. 
idoxine Hydrochloride (Be) . 1.0 mg Cobalt Sulfate 0.2 me 
icotinamide (Niacinamide) 10.0 mg. Potassium Chloride 1.3 mg. 
0 @ ce. 4.95 2.99 2 124s 5.95 4.08 

0) 2 ter 5.79 0) 2280's 13.50 8.98 
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COMPARE AND SAVE | 
BUY MACY’S-OWN Fs 


Check this partial listing of everyday 
family needs and save the easy way 
Mark boxes and mail coupon 
for Shop-by-Mail Service. 


Famous 





National " 
Beend = MACY 
Price PRICE 
(1) Macy’s Buffered Aspirin 100 1.23 89 
(J Macy’s Antacid Tablets _.100's 49 29 
(1) Macy’s Aspirin 5 gr......250’s 1.56 24 
(1) Macy’s Glycerin 
Suppositories, Adults .50’s 1.00 Sb 
(1 Macy's Milk of Magnesia 
Tablets 2530's 1.33 54 
OO Macy’s Milk of M; —* oa .79 44 
(J Macy’s Mineral 1.09 48 


OC) Macy’s Saccharin 1, gr. Son 1.29 37 


(1) Macy’s Rubbing Alcohol Pin: 59 .43 
(1) Macy’s AAC Analgesic 

Tablets (APC) - 100’s 1.35 .69 
0 Macy's White Petrolatum.. 1 Ib. 89 59 
(1) Macy’s Sodium Bicarbonate 

Tablets 10 gr. 100's 74 29 
© Macy's Antiseptic 

Skin Cream 12 oz. 98 89 


(1) Macy’s Hair Spray 
with Lanolia ......................14fLoz 2.00 1.29° 
() Macy’s Shaving Foam lif.oz .98 eee 


(1) Macy’s Regular Double 
Edge Blades 50's _ 2.45 08 
(0 Macy’s Brushless 
Shave Cream .. 15!/, oz. jar 1.00 47 } 
( Macy’s Anti-Enzyme 
Supre-Dental Cream ‘5 07. 63 49 
0 ee Meeks: | 
Plastic Asst. 100’s 1.29 1.19 } 
0 Macy’s Sterile Cotton 1 Ib. 1.98 1.78 : 


C) Macy’s Lanolin Shampoo Quart 2.75 1.29 
CL) Macy’s Soft-Covered Napkins 
48's 1.65 1.47 
O) 2 bexes fer 2.79 } 
() Macy’s Gauze-Cover 


Napkins ............. C) Reg. 48's 1.65 1.39 
0 2 fer 2.59 | 
0 Super 48's 169 147 

0) 2 fer 2.79 


() Macy’s Supre Antihistamine 
TE, EO ccctccseszevessece 1.08 84 
*Plus 10% Fed. Tax j 


ITS SMART TO BE THRIFTY 
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OPC; ene N2s3 0 anes! 


February 15, 1955 


he Ge Kialeen Company a 
2101 weet Howard Matec 

Chiesge, Illinois FEB 25 1955 
My dear Mr. Chapman; J 


You have diseupeed with members of our staff the question of 
fair trede with special reference to the A. C. Miels@n survey of 
“feir trade" prices. It will be appreciated if you can give us 
further informatian om this subjeet along the following lines, 


1. The statistical results of eseh of your fair trede surveys 
in worbeehest ferm showing, among ether things, the list of all itens 
priced in the survays or surveys showing the fairetrade and nen- 
fair-treGe prices, the volume figures wiidh would be necessary in 
weighting the results, any other weighting figures which you aey 
have used with explanstion of their use, and other information on 
the work sheets which would imfilieate your method of arriving et 
the final figures. 


2. Give in detail the method ef selection of each ites for 
pricing and show the relative importance of it in the drug trade. 


3. Give in detail the method of sampling used in selecting 
stores to be included in the price surveys. 


lk. Identify and give location, including street address, of 
eagh store from which price information was received and indicate 
whether drug, department store, saper-warket, or other types. 


Im@ieate whether the stores selected in each group vere 
independent or units of a ghain, 


If a wit of a chain, give the name of the chain ani the total 
mamber of stores in it, 


5S. Please furnish a copy of the report sasde by your orgamisa tion 
to your clients upon eompletien ef the various price surveys. 
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Pm. a | 


A.C.NIELSEN COMPANY 





' 
F D * Beas” « WORLD'S LARGEST MARKETING RESEARCH OKGANIZATION 


500 FIFTH AVENUE . NEW YORK 36, NEW YORK : PENNSYLVANIA G- 2880 


March 1, 1955. 


Mr. Stanley M. Barnes 

Assistant Attorney General 

Department of Justice 

Washington 25, D. C. Reference:"The Attorney General" SNB:3PC 60-01-}3 


Decr Judge Barnes: 


I hope you will pardon the delay in answering your letter of February 15, 
but I thought it best to await the return of J. 0. Peckham, our executive 
vice president who worked most closely with the Bureau of Education on 
Fair Trade in the preparation of the studies I have already discussed 
with Mr. Foote and his staff. 


I am very sorry indeed that my previous personal explanation toget.er 
with the brocmmre I sent to Mr. Foote under date of November 29, 1954 
left so many questions to be answered. Although we are a private 
research organization employed by mamfacturers of food and drug procucts 
to measure the consumer sales of their brands through retuil drug and 
food stores, it is our desire and policy to cooperate with trude associa- 
tions and various departments of government in making available as meh 
of our data as possible, consistent with our contractual obligations to 
both the people who retain our services and those who permit us to 
collect the information at the retail store level. Unfortunately, I “am 
afraid we will not be able to produce all of the detailed information 
called for by your letter, but we will go just as far as we can. 


I will take up your questions in the order listed in your letter of ? . | 
February 15: 


1. The two Fair Tra’‘e surveys referred to in your letter of 
_, February 15 were pot undertaken expressly for the purpose | 
if of determining prices of leading nationally advertised 
j( items in the Bair Trade and non-Foir Trade states. As 4 
ipl matter of fact, we were not asked to prepare the 1949 analysis 
until January, 1950, by which time the basic data’ had already 
been obtained as part of our regular reports to ofr clients; 
the study covering the first six months of 195) was not made 
until December of that year. In other words, the sumple was MY 4 


— a ee: | 
| 
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not "preselected" in any sense of the word but was our 
standard Nielsen Drug Index sample of approximately 770 
3 chain and independent drug stores used in preparing our 
regular bimonthly reports cove onsumer sales of 
nationally advertised merchandise. 


Here is a list of the items covered in the study: 


O 


he a 
Bromo—Seltser - 60¢ sise 
Alka-Seltser - W¢ " 
. oo 0 
Bayer Aspirin - 25¢ * 
n * “ 15¢ " 
Anacin - 25¢ * 
J 
Colgate Paste - 47¢ size 
& 7 a 63¢ © 
Tpana Paste - 4% : 
6 Pepsodent Paste - 47¢ "* 
om | Amm-i-dent Paste- 53¢ "* 
| . " Powder- 48¢ * 
SdaaRoos 
Halo —- 3% os. sise 
* ~~ 4 * 
Lustre Creme - $1.00 Jar 
-Prell - 49¢ siue 
cts 
“ty i 45¢ size 
2 Mennen ° o- 3p * 
Barbasol - 50¢ Tube 
a Palmolive Brushless - 45¢ " 


laxatives 

Phillips' Milk of Magnesia Liqiid - 50¢ size 
® bd © Tablet - 5O¢ " 

Carter's Liver Pills - 37¢ sise 

Fletcher's Castoria - 40¢ * 


rik 


I bave asked Mr. Peckham to explain the exact basis upon which 
) these items vere originally selected. He tells me that he 
Ls selected them personally as representative leading brands most 
5 likely to be "price cut” in non-Fair Trade states because of 
their consumer demand and popularity. 


SY Under Section 1 you have asked for the statistical results of 
— each of our Fair Trade surveys in work sheet form showing, among 


4, 
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other things, the list of all items priced in the survey or surveyg 
showing the Fair souks and non-Fair Trade prices, the wolume firures 
which would be necessary in weighting the results, any other weight- 
ing figures which we might have used with an explanation of their 
use, etc. As you may have gathered from my previous personal explana- 
tion of our methods, all of our data are set forth on store audit 
forms based on personally conducted audits of inventories and purchases 
by our field auditors, following which they are transferred to IBM 
tabulating cards. Since the compilation of these data involve many 
tons of paper and many millions of punched cards per year, it is our 
policy to keep the original forms for only six months and the punched 
detail cards for a period of two years and two months. This means 
that the basic da whieh our Fair Trade studies were based Hive 
pf destroyed. teams 


i @ age - ee 


The work sheets thus merely show the end results of the tatulations 
and do not contain the detail requested on each item. Specifically, 
the work sheets show the following data for each brand: 


the es 


1. The consumer dollar sales of each brand projected 
for the total area. 


2. The consumer yoit sales of each brand projected 
for the total area. 


3. The average weighted consumer price obtained by 
dividing Item 1 by Item 2. 


Tor the non-Faixr Trade States 


Same data as above. 


All of the weighting and projecting bas tus been done on the detail 

cards themselves which are no lomer available as previously explained. | | 
The weighting and projecting methods used in producing the Fair Trade 

price studies, however, differ in no way from our regular methods used 

in producing thousands of standard Mielsen Drug Index reports each 

two months for the past twenty years. Moreover, we are contractually 

bound not to reveal any information whieh vould enable a non-client 

to determine the sales volume of any client brand. 





As to our projection processes, I have tried to give a general ) 
explanation in Section 3 of the materia) accompanying my latter of 
Hovember 29. The details, involving as they do one of the largest | 
private installations of IBM equipment including the latest No. 650 
electronic calculators, are exceedingly complex. May I suggest that 
the material I have previously submitted be again reviewed and if 





ed, 


* 
a! 


3. 
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there are any further specific questions, I will try to have 
them ansvered. 


Under Item 2 you have asked us to give in detail the method of 
selection of each item for pricing and its relative importance 
in the drug trade. I have already explained how ve selected the 
items and I regret that I am unable to give you the relative 
importance of each item in the drug trade since this is the type 
of information that our clients pay for and hence it cannot be 
revealed. 


The details of our sampling method have been worked out by trial 
and error over a period of some twenty years and are considered a 
vital trade secret. W hen we started this service in 1934 we used 
the then commonly accepted "quota" method of samplings as the art 
improved and as more materials became available we changed to the 
eo—called "probability" method. Exeept for stores going out of 
business and sample changes brought about by changes in the universe 
being measured, we call back on the same stores, period after period. 
The cross-section of stores used in the "Fair Trade” price study 
was the same regular cross-section used year in and year out in the 
preparation of our Mielsen Drug Index reports. 


I licy prohibits revealing the identity 
\oontractual agreement with the stores coopera us not to 


reveal their names or the data obtained from their stores. We 

oan assure you, however, that our sample contains the correct 
proportion of corporate chain and independent drug retail outlets — 
selected in such a way as to provide data which are projectable 
within about a plus or mims 3% margin of error. I should further 
point out that our clients have a positive check on the accuracy of 


| —~——~—¢heea_projections — their own factory aples. 


5. 


We have made no specific report on the Pair Trade situation to 

any of our clients aside from the material which has already been 
presented by the Burean of Education on Pair Trade, copies of 
which you already have. Our regular bimonthly reports to our 
clients are of course issued on a confidential basis, but in no 
case do they include any breakdowns between Fair frade and non—Fair 
Trade states. Our purpose in making this material available to the 
entire drug trade through the Bureau of Education on Fair Trade 

was simply to show, as acourately as possible, what the average 
consumer did as a result of presumably lower prices in the non-Pair 
Trade states. 
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eau) PER. rised us as much as they did 
oe ieed 


> piak up a pamepanar in hhe District of 
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neile © two sete of ata, 


you have not specifically touched upon this point in your 


letter, I think you will be interested in our analysis; 


TH 


! 
e 
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Although the situation varies sepewheat between sections 
of the eoumtry, in general the ehain drug store accounts 
fer qpproximately 20% of the retail drug and proprietary 
store volume vith the independent stere accounting for 
60%. In the non-Fair Trade states we believe that the 
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i 
z 
: 
5 
F 
E 
‘i 


{ 


) 





—e 883 "3 


NATIONAL FAIR TRADE LEGISLATION—1959 621 


I realise that this is a wery difficult subject and one upon which 
there are many differences of opinion. We are confident, however, 
that the facts are pretty moh along the lines of those indicated 
by our studies, i.e., the average price paid by the consumer for 
a given nationally advertised brenied item in the non-Pair Trade 
states is, for all practical imtents and purposes, the price paid 
w the average consumer for the same item in the Pair Trade areas. 


In eomeluding, I am very sorry indeed that we cannot furmish you vith 
all ef the detailed information suggested in your letter. We ceoutime 
to be at your service in any way we can, consistent with our eontractual 
obligations to our clients and the steres who peruit us te secure 
information. - 


Diehl 


Marshall F. Chapman 
wat 
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S™B GPC 


March 8, 1955 


A. Co Mielsen Company 
500 Fifth Avenues 
New York 34, New York 


Attention: Mr. Marshall F. Chapman 
Viee President 


Gentlemen: 


Thank you far your letter of March 1, 1955, in pertial response 
to our inquiry of February 15, regarding the sources aii saethods of 
compiling the information sumesrised in brief form in your report 
on Pair Trede, prepered for the Bureau of Biucation on Pair Trede. 


It ie ebeerved in your letter that part of the information we 
requested is no lomer evailable beesuse of your practice of 
destroying the large volume of source material pericdiaally to 
avoid congestion in your files. 


You state that other parte of the materia) requested are not 
evailable te us because of its confidestial nature in connection 
with your relations to your clients. 

Thask yeu for your offer of further service to we if desired 
within the premises indicated above. 


Sincerely yours, 


STANLEY W. BARES 
Assistant attorney General 
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GPComer ; emu 


June Zl, 1955 
Mr. Marshall F. 
Vioe President, 4. C. Kielsen Company B 
500 Fifth aveme Or 


Mie York 36, ae York 
Dear Mr. Chapman: 





In yow letter of Mareh 1, 1955 axplaiming the nethod of 
obtaining and weighting information from drug stores which ws wed 
as a basis for comparing. prices in fair trade and nen-fair trede 
areas you expressed surprise timt tae waighted averages for the two 
areas were so nearly the sane. 


You say in part; 


"Ome has only to pick up a newspaper in the District 
of Columbia, Texas or Misseuri to detesmins the exceptiomly 
low advertised prices for many natianally advertised brands. 
In general, these advertised prices are lower than tiose 
available in the Fair Trede states." 


You express the opinion thet the approximate eqnivalent of 
averege fair trade ani non-fair trade prices “does net sea to be 
in aecord with day-te-day experience... .*” 


You explain the apparent inconsistencies of experience and 
statistical averages as follows; 


"Our records show that, in non-fair frede states, the 
chain store price is geusrelly lowe than the chain stere 
in Fair Trede states; this ts just about balansed, 
a, by the fact that the independent store price 
in non-Fair Trede states is generally a 
independent stere price in Fair Trede 
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I om interested in your statement of the wider spread in prices 
among retailers in nenefair trede areas as compared with those in 
the fair trede states. Mational averages of the prices of drug-store 
products eceesarily conceal store-by-store differences in prices 
wnicn my Le quite variable in competitive areas and unifom -1 A 
fixed-price areas. I am primarily interested in promting 4 cystaz 
of free uiterprise under which each retailer is free to mercise ‘iis 
independent initiative to gain a share of the market. This 2611, 
will result in different price lewels for cifferent types of .wres, 

These variations in marging are characteritic of retail coanetition 60 
in « free warket and are Lierc fore of creat jiterest to us. 


at shall appreciaic it if you caa furnish .6 prices for @ recent 
Deriod store-by-store by names aid addresses ai by kinds of retail 
outlets such as members .f c wins, departue:' :tores, lar,e imievendents, 
"“cuterate' stares and neighborhood (rv. stores, for tne istrict of 
Colusbia and for the sajoining fair urade areas in ‘larvland and Vir: inis 
for the products covered in your letter of ‘larch 1, namely, headache 
resedies, deitrifices, shampoos, shavin, creais anc laxatives. 


If you are 10. et liberty to di aclose th nuacs and addressee of 
the individual stores ,lease <ive uw te -atu Ly individual estore code 
muabers for the warious kinds of ou‘lets requcstec ubove,. 


Sincerely yours, 


Stenley N, ‘srnes 
Aseistant attorney General 
Antitru: t Division 


Mee 
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A.C.NIELSEN COMPANY 





Fry WORLD'S LARGEST MARKETING RESEARCH ORGANIZATION 
600 FIFTH AVENUE ° NEW YORK 36,NEW YORK * PENNSYLVANIA 6-282848 
June 30, 1955. 
ss ae 
ee 

Br. Stanley K Barnes 1 195 
Assistent Attorney General oe soe 
U. 8. Dept. of Justice SmB.GPC 
Washington 25, D. 6. 60-01-13 


Dear Judge Barnes: 


This is in reply to your June Zist letter in which you reviewed some 
sto 


my letter ef Mareh 1, 1955. 

Qn Page Two of your letter, you requested a tere listing of 

ecngamer prices of selected mationally advertised brands in the five 

Gxug ecumodity groups incladed in cur 195) amalysis of Pair Trede 

versus new-Fair Trade prices. You specifically asked for this infer- 

matien em Elelsen sample drug stores located in the District of Coluntia 

end in the adjeizing Pair Trade areas of Virginia end Maryland. 

Please be advised that a)) of cur talmlations on Fair Trade prices have 

been based om 6 sempogite ef Hielsen semple drug stores in the Distri 

ef Columtda, Temas, Missouri ami Vermont versus « composite of Bi oa 

semple drug steres in al) remaining sections of the United States. “If = 

ue sistas to cummize © purely Jaahh price situation, astualiy 10 amit 2 

have been important te ecmpare prices, for exaple, in the Distric& a, “i. 

stores versus Maryland and Virginia stores, Missouri versus Kansas,“ ,, $s 

Texas versus Lewisiam, etc. = * vo 
an z 

While oeh a study is perfectly plausible, our semular Mielsen = oi ” 

Sehee angie Se.a00 longs cana to akhee tar Galo aa —-_ 

Weeanse it is constructed to aeourate detail on a seven ge0~ 

graphic aves becis. As you note fren the atenched map, the District 

ef Columbia falls isto our Middle Atlantic area, as dees the State of 
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21Ot MOWARS STHRET  CHiCaeo 46 SOO Fifth avewud -atw reese be -- 7O 
ORPORO, CuQiane TeMOaM. Canans SYOSEY AvSTRaiia - 
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ee ee ee Oe ee ee ee oe 
vs. independent) and other known characteristics so | 
properly reflect activity in the drug stores of the tote) Middle 
Atlantic states. However, our regular sample is not adequate to 
provide an securate subdivision of a standard territory such as the 
one you requested. 


Cordially, 
A. C. NIELSEN COMP 


Ppl 


Marehall F. Chapman 
-af- 
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The Nielsen Co. conducted a similar survey 7 years ago, when the McGuire Act 
was under consideration. Then it compared for 1949 and 1951 the prices paid 
by consumers in the 45 fair-trade States for many popular national brand drug 
products with the prices paid by consumers in the non-fair-trade States for the 
same products. In 1949, according to the survey, consumers in the fair-trade 
States paid an average of one-tenth of a cent less for each product than did 
consumers in non-fair-trade areas. In 1951, over a 6-month period, consumers 
in fair-trade States paid an average of 1.4 cents less on each product surveyed 
than did non-fair-trade consumers. 

Such scientific research is always pointedly ignored by the opponents of fair 
trade because it contradicts their preconceived theories on the behavior of priceg 
for fair traded articles. Opponents of fair trade are also left speechless by the 
resistance to inflationary pressures which prices of fair traded products evidence, 
As will be recalled, the bureau of education on fair trade once did a price study 
covering the period 1939 to 1952 on several thousand brands of drug products, 
For the period involved, prices on such drug products increased by an average of 
16.4 percent. In the same period, the Consumer Price Index rose by 90.2 per- 
cent. Such statistics indicate, I feel, that fair-trade prices contribute to economie 
stability and are helpful in countering inflation. 

E. S. 1083 is inconsistent with our antitrust laws in that it is a price-fixing 
law. 

Comment: On this point, the Supreme Court in its decision in the celebrated 
Old Dearborn case was quite explicit: * “It is clear that [the fair trade law] 
does not attempt to fix prices, nor does it regulate such power to private per- 
sons. It permits the designed private persons to contract with respect thereto. 
It contains no element of compulsion but simply legalizes their acts, leaving 
them free to enter into the authorized contract or not as they may see fit.” 

What fair trade does do is permit the manufacturer of a branded or trade- 
marked product which is in free and open competition with similar products, to 
protect his property rights in his business good will and in his brand or trade- 
mark from predatory, destructive price cutting practices. In other words, fair 
trade enables a manufacturer, a property owner, to protect his product from 
debasement in the channels of distribution. If the right to own property and 
to protect that property against aggressors is consistent with the principles of 
our free and competitive system of private enterprise, then so is fair trade 
legislation and the specialized competition it engenders. 

I also ask that S. 1083 be considered against the policy and purpose of the 
antitrust laws which Judge Leonard Hand so brilliantly described in the 
Alcoa case‘ as being—‘to perpetuate and to preserve, for its own sake and in 
spite of possible cost, an organization of industry in small units which can 
effectively compete with each other.” 

Certainly, in this light, fair trade legislation is fully consonant with the other 
antitrust laws. Fortunately, however, no cost of any kind is involved in fair- 
trade competition. 

F. S. 1083 would eliminate all competition on fair traded goods. 

Comment: Such is not the case at all. At the manufacturing level, all aspects 
of competition, price included, are not even affected, much less eliminated by 
fair trade. Every manufacturer, whether fair trading his product or not, is 
obliged, under penalty of the Sherman Act, to set his own prices for his own 
products. Under such circumstances, stiff competition, pricewise and in other 
respects as well, exists between the various fair traded commodities and among 
all fair-traded and non-fair-traded products at the manufacturing level. 

With fair trade, competition is also maintained at both wholesale and retail 
levels. While the fair-trade mechanism places upon the manufacturer the 
brunt of price competition respecting a particular fair traded item, the whole- 
salers and retailers handling the article continue to compete vigorously on the 
basis of service, location, and integrity. Moreover, all retailers compete with 
each other in price and other ways on all non-fair-traded commodities. 

At this point, I would like to say it seems strange to find those who profess 
to see the competitive process impaired by fair trade remain silent in regard 
to other forms of resale price maintenance, such as exclusive franchises, con- 
signment sales, the agency device, and manufacturer owned-and-operated retail 
outlets. After all, these other forms of resale price maintenance have the 
same economic effects as do fair trade. Yet, they lack the competitive safe- 





8 Old Dearborn Distributing Co. v. Seagram Distillers Corp., 299 U.S. 183, 195 (1936). 
*C.A.—2, 1948 ; 171 Fed. 2d 285. 
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guard embedded in S. 1083—the requirement that the product being fair traded 
is “in free and open competition with merchandise of the same general class 
produced by others.” 

G. S. 1083 is unconstitutional (1) in that it takes away from a retailer his 
property rights without due process of law and (2) that it delegates legislative 
power to private parties. 

Comment: On the question of the constitutionality of national fair trade 
legislation, the opinion of a unanimous Supreme Court in the Old Dearborn case 
is as persuasive as it is explicit. After referring to congressional hearings on 
fair trade bills during which “exhaustive legal briefs, and testimony for and 
against the economic value” of such measures were received, the Court 
observed : ° 

“It is not without significance that while the proposed legislation was vig- 
orously assailed in other respects, we do not find that any constitutional ob- 
jection was urged. And the decisions of this Court, far from suggesting any 
constitutional infirmity in such proposed legislation, contain implications to 
the contrary. In the Dr. Miles Medical Co. case, the Court said, ‘Nor can the 
manufacturer by rule and notice, in the absence of contract * or statutory rights,® 
even though the restriction be known to purchasers, fix prices for future sales.’ 
In Boston Store v. American Graphophone Co., 246 U.S. 8, where this Court 
struck down a stipulation that patented articles should not be resold at prices 
other than those fixed presently and from time to time by the patent owner, it 
was suggested that if this view resulted in damage to the holders of patent 
rights or the law afforded insufficient protection to the inventor, the remedy 
lay within the scope of legislative (that is to say, congressional) action. And, 
in a concurring opinion, it was said, ‘If the rule so declared is believed to be 
harmful to its operation, the remedy may be found, as it has been sought, through 
application to the Congress * * *.’ The words, ‘as it has been sought’ quite 
evidently referred to the bills of which we have just spoken, since they had 
therefore been introduced and made the subject of the hearings. (See also 
Bauer & Cie v. O’Donnell, 229 U.S. 1, 12.) While these observations of the 
Court cannot, of course, be regarded as decisive of the question, they plainly 
imply that the Court at the time foresaw no valid constitutional objection to 
such legislation, for it cannot be supposed that the Court would suggest a legis- 
lative remedy the validity of which might seem open to doubt.” 

I hasten to add that S. 1083 is in all essential respects similar to the proposals 
for a national fair trade law referred to in the Old Dearborn decision. 

On the specific issues of “due process” and “improper delegation,” the Old 
Dearborn case is equally enlightening. The Court said: 

“In respect to the due process of law clause, it is contended that the statute 
is a price-fixing law, which has the effect of denying to the owner of prop- 
erty the right to determine for himself the price at which he will sell. * * * 
Section 1 affirms the validity of contracts of sale or resale of commodities 
identified by the trademark, brand, or name of the producer or owner, which 
are in fair and open competition with commodities of the same general class 
produced by others, notwithstanding that such contracts stipulate (1) that the 
buyer will not resell except at the price stipulated by the vendor; (2) that the 
producer or vendee of such a commodity shall require, upon the sale to another, 
that he agree in turn not to resell except at the price stipulated by such producer 
or vendee. It is clear that this section does not attempt to fix prices, nor 
does it delegate this power to private persons. It permits the designated 
private persons to contract with respect thereto. It contains no element of 
compulsion but simply legalizes their acts, leaving them free to enter into the 
authorized contract or not as they may see fit * * *. 

A further explanation of the Court’s attitude on the fair trade laws and 
due process is contained in this quotation from the same decision: “* * * Sec- 
tion 2 (the nonsigner clause) does not deal with the restriction upon the sale 
of the commodity qua commodity, but with that restriction because the com- 
modity is identified by the trademark brand or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposi- 
tion of the commodity, but in a forbidden use of the trademark, brand, or name 
in accomplishing such disposition. The primary aim of the law is to proect 
the property—namely the goodwill—of the producer, which he still owns. The 





5O0ld Dearborn Distribution Co. vy. Seagram Distillers, Corp., 299 U.S. 183, 195 (1936). 
®*Emphasis added. 
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price restriction is adopted as an appropriate means to that perfectly legitimate 
end, and not as an end in itself * * *. 

“* * * Voluntary acquisition of the property with such knowledge of the 
restriction concerning the resale price carried with it, upon every principle 
of fair dealing, assent to the protective restriction, with consequent liability 
under * * * the law by which such acquisition was conditioned * * *. 

“* * * Section 2 is not so arbitrarily unfair or wanting in reason as to 
result in a denial of due process * * *,” 

At another point in its opinion, the Court turned directly to the question 
of fair trade legislation and “improper delegation.” The Court declared: “We 
find nothing in this situation to justify the contention that there is an unlaw- 
ful delegation of power to private persons to control the disposition of the 
property of others, such as was condemned in Eubank v. Richmond, 226 U.S. 
137. 1483: Seattle Trust Co. v. Roberge, 278 U.S. 116, 121-122; and Carter y, 
Carter Coal Co., 298 U.S. 238, 311. In those cases the property affected had 
been acquired without any preexisting restriction in respect of its use or dis- 
position. The imposition of the restriction in invitum was authorized after 
complete and unrestricted ownership had vested in the persons affected. Here, 
the restriction, already imposed with the knowledge of appellants, ran with the 
acquisition and conditioned it.” 


II. FAIR TRADE ENFORCEMENT PROBLEMS 


A. Sales from nonfair-trade States in to fair-trade States. Most serious of 
the weaknesses in the enforcement of the fair-trade laws lies in the inability of 
a fair-trading manufacturer to prevent his products from being shipped from 
a nonfair-trade State into a fair-trade State at less than his fair-trade prices. 
As a matter of fact, this glaring loophole in the enforcement of the various State 
laws has been the principal factor in the decision of many once staunch fair 
traders to abandon the system. 

When the bill which was to become the McGuire Act was being debated back 
in 1952, the question was raised concerning a State’s ability to conduct its own 
internal affairs, to set its own economie and social policies, and to protect its 
independent merchants without interference from predatory-minded out-of-State 
sellers. Construing the bill’s language on the floor of the Senate, Senator Hum- 
phrey, a leading supporter of the measure, explained : ’ 

“The bill will have this effect. It will require that where there are trade or 
branded names on which fair-trade prices have been established the mail-order 
house will sell them at those prices in any State just as the local retail man is 
required to do.” 

This construction of the McGuire Act was upheld in 1956 by Federal Judge 
Alexander Bicks in a well-reasoned opinion in the case of General Electric vy. 
Masters Mail Order Co.’ Upon appeal, however, the Second Circuit Court of 
Appeals, splitting 2 to 1, reversed Judge Bicks, holding that Masters, while 
operating a store in Washington, D.C., a nonfair-trade area, could with impunity 
defy the fair-trade law of New York by selling to New York customers at below 
fair-trade prices. 

Under such a ruling, State fair-trade laws were doomed. So long as sellers 
located in nonfair-trade areas could riddle without restraint the fair-trade laws 
of neighboring States, efforts to enforce fair-trade prices in fair-trade States 
would be both inequitable and impractical. 

B. The nonsigner clause: Also seriously frustrating effective fair-trade enforce- 
ment action has been the fact that the nonsigner clause has been held unconsti- 
tutional in a total of 14 States. (Note: In such decisions, the fair-trade provi- 
sions applicable to signers was upheld as valid and operative. To date, the 
supreme court of each of 24 States has upheld the constitutionality of its respec- 
tive fair-trade act. As a result of these adverse court decisions, fair trading 
manufacturers are now barred from maintaining their resale prices in the case 
of distributors who have not signed contracts. And, aggravating the situation 
has been a court ruling that a fair trading manufacturers cannot enjoin a non- 
signer from inducing signers to breach their fair-trade contracts by selling him 
at below fair-trade prices.” 





798 Congressional Record 8887. 

® General Electric Co. vy. Masters Mail Order Co. of Washington, D.C., Inc., 145 F. Supp. 
57 (D.C. N.Y., 1956). 

® Sunbeam vy. Hall of Distributors. 142 F. Supp. 609 (D.C. Mich., 1956). 
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To strengthen and thus make effective the enforcement of fair trade programs, 
it has now become necessary for Congress to enact a national fair trade law. 
Under such legislation, the several States can continue to authorize or to pro- 
hibit, as the case may be, the fair trading of products moving exclusively in 
intrastate commerce. At the same time, the national fair trade law will protect, 
on a uniform basis, as do all other antimonopoly laws, community merchants in 
every State from predatory-minded competitors. Such legislation will insure ef- 
fective, even-handed enforcement against all destructive price cutters. 


III. FAIR TRADE PROTECTION AND SMALL BUSINESS 


In addressing myself to the need for speedy enactment of the national fair 
trade bill, I would like to emphasize that today’s small businessman is not 
losing out to monopoly-minded forces as a result of inefficiency, as some would 
have you believe. Largely, the failure of the average retailer stems from his 
limited financial resources, that is, in his lack of the capital necessary to with- 
stand the predatory, price-cutting tactics of his bigger competitors. 

The success of the predatory price cutter lies in his ability to utilize superior 
capital resources to the disadvantage of his smaller competitors. By slashing 
prices on national branded, fast-moving merchandise, he can prevent the family 
retailer from making a profit and, thus, can doom him to bankruptcy. Under 
such circumstances, relative efficiency of the competitors does not enter into the 
contest—no more is involved than domination by the long purse. 

Like the family farmer, the family businessman is an extremely valuable 
American asset. Each is an institution which must be nurtured and protected 
if we are to preserve our traditional free and competitive system of private 
enterprise. Fortunately, the capital deficiency of the small businessman has not 
yet become as serious as that of the family farmer. The family businessman 
needs no subsidy to enable him to survive and, I am happy to add, has never 
even entertained such a thought. All he asks is an opportunity to protect the 
margin between what he pays for the goods he buys and what he receives for the 
products he sells, in order that he may operate on a stable and efficient basis and 
pay himself and his employees a wage adequate to maintain a decent standard 
of living. 

Of course, the small businessman does not seek through fair trade to remove 
himself from the arena of price competition. He knows that he must continue 
to meet price competition on all non-fair-traded commodities. Moreover, he 
knows that price competition will always exist between the various fair-traded 
products and also between them and non-fair-traded merchandise. He fully 
understands that fair trade competition can do no more than place him on an 
equal footing with all other retailers selling the same product, whether such 
competitors be large or small. While his margin is designed to yield him a fair 
return on his investment, he is in no sense guaranteed a profit. Whatever profit 
he may derive from his fair trade sales will hinge upon his business judgment 
and his relative efficiency. 

Since the Nation’s economic well-being depends in a large measure upon the 
health and prosperity of America’s small business community, all threats to the 
stability and security of our independent enterprises must be soundly resisted. 
In my opinion, only S. 10838 can save the economic lives of the thousands of small 
businessmen now doomed to failure by predatory and irresponsible price-cutting 
practices. S. 1083 must soon become the law of the land. 


Senator THurmonp. I want to ask you a question. If the people 
of South Carolina don’t want a fair trade bill, do you think it is right 
for the Federal Government to thrust it on them, anyway ? 

Mr. Jenve. Well, Senator, I would like to answer that question by 
stating certain facts. 

The State of South Carolina does have a fair trade act which is 
valid, constitutional, and fully operative. 

It is true, sir, that the nonsigner clause has been declared uncon- 
stitutional by the Supreme Court of the State of South Carolina, but 
the act, itself, sir, its application to all retailers within the State who 
have signed fair trade contracts is still fully valid. 

Senator THurMonbD. How many States have such a law now? 
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Mr. Jente. Exactly 43, sir. 

Senator THurmonp. Then why are you worrying about the few 
other States if you have most of them under fair trade now? 

Mr. Jeute. In 43 States, fair trade is fully applicable to signers 
and here is the second part of my answer—why we need this so-calle 
national fair trade bill, in view of the fact that fair trade laws of 
the several States are effective in 43 of them. I want to make clear, 
so that no one can say we are shading facts, the State acts of Utah 
and Nebraska have been declared entirely unconstitutional. But I 
also point to the fact, sir, that peculiar circumstances were involved 
in each case. 

In Nebraska, the supreme court threw out the nonsigner clause first, 
and then said inasmuch as the title makes no reference to the non- 
signer clause, that that invalidates the whole act. 

I don’t think there is any precedent for that type of decision, but 
in Nebraska the supreme court did feel that way and decided ac- 
cordingly. 

In Utah, there was a peculiar or unique situation in that the Utah 
State constitution peohibited price fixing, price maintenance of all 
kinds, so that invalidated the whole act. 

Now, to get back to your question, sir, we have valid and operative 
a ene laws in 43 States. Why do we need this national fair trade 
aw 

Sir, we need this because of several decisions which have been 
handed down and which make enforcement of fair trade laws very 
difficult, if not impossible. 

Most serious of the weaknesses in the enforcement of the fair trade 
laws lies in the inability of a fair trading manufacturer to prevent 
his product from being shipped from a non-fair-trade State into a 
fair trade State at less than his fair trade prices. 

For example, let’s apply that to the situation that exists in the State 
of South Carolina. It is entirely possible, Senator, that a fair trading 
manufacturer may have signed fair trade contracts with every re- 
tailer within the State of South Carolina. I want to make clear, sir, 
I am not suggesting that is the case, but it is entirely conceivable that 
a manufacturer, for example Sunbeam, a well-known fair trader, 
has signed fair trade contracts with every retailer handling Sunbeam 
products in the State of South Carolina. 

Yet according to the decision in GF vy. Masters, which is referred to 
on page 16 of my statement, the Masters Mail Order Co. here in 
Washington, D.C., located in a non-fair-trade area, can sell within 
the State of South Carolina at below Sunbeam’s fair trade price. It 
can undercut the prices charged by every retailer in the State of South 
Carolina. 

There is nothing, sir, that your State or anyone in your State can do 
about it. 

Senator THurmonp. Let me ask you this, now. Do you mean to say 
that today in South Carolina the price of Ipana toothpaste is the same 
in one drugstore as it is in another ? 

Mr. JeEHLE. That I don’t know, sir. 


eG 


Senator Tuurmonp. I understood you to say the fair trade bill was | 


effective in South Carolina today. 
Mr. Jenue. The act is; yes, sir. Whether it is being used, utilized by 
manufacturers in the State of South Carolina, I don’t know. 
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Senator THurmMonp. The Supreme Court of South Carolina 
Mr. Jeune. It was the nonsigner clause that was declared invalid. 
Senator TuHurmonp. They struck out the nonsigner clause. 

Mr. Jenve. This bill, S. 1083 

Senator THurMoNpD. I want to say if any such bill is supposed to 
be the law in the State, it is not being abided by by the druggists. . 

Mr. Jeune. By druggists in the State of South Carolina? 

Senator THurmonp. That is right, because the prices of items by 
the same manufacturer are not the same in all the drugstores in South 
Carolina. 

Mr. JenLE. It may be, sir, that the manufacturer of Ipana is not 
fair trading in the State, because he is not able to sign fair trade con- 
tracts with everyone doing business there handling his product. 

Senator THurmMonpb. What does the fair trade bill mean if you take 
out the nonsigner clause ? 

Mr. JEHLE. Sir, S. 1083 does not have a nonsigner clause. 

Senator THurmonp. I am thinking about these bills that you say 
have been passed. There are 16 States 

Mr. Jeune. Yes, sir; 16 States in which the nonsigner clause has 
been voided. 

Senator THurmonp. Declared unconstitutional. If the nonsigner 
clause were declared unconstitutional in those 16 States, what do you 
have left ? 

Mr. Jeuuer. Sir, you have the application of the act to all retailers 
who have signed contracts with the fair trading manufacturer, that 
is what you have left. 

Sir, I would like to make clear at this time that there are many 
manufacturers who try to sign 

Senator Tuurmonp. You mean by that they voluntarily do it, they 
don’t have to do it ? 

Mr. Jeune. Yes, sir; voluntarily. 

Senator THurmonp. Under that construction, as you view it, a re- 
tailer today could sign an agreement with a manufacturer, but he 
wouldn’t have to do it. 

Mr. Jenue. That is correct, sir. 

Senator THurmonp. If we pass a fair trade bill here in Congress, 
then he would have to sign the agreement, wouldn’t he? If he gets 
the goods from the manufacturer ? 

Mr. Jeune. The voluntary character, however, remains, Senator. 
The retailer does not have to purchase the product. 

Senator Tuurmonp. But if he does purchase the product he has 
got to sign ? 

Mr. Jeutr. No, he is tacitly assenting, sir; he is tacitly assenting. 

Senator Tuurmonp. Either he does or he doesn’t, which is it? 
There is no use to beat around the bush. Either he does or he doesn’t. 

Mr. Jeune. Under S. 1083 

Senator THurmonp. If we pass the bill that is before us here, the 
fair trade bill, then if a manufacturer sells his goods in South Caro- 
line and wants to fix the price at a certain amount, the retailer has 
got to sign up to get the goods, hasn’t he? 

Mr. Jeune. Under S. 1083 he would not be required to sign up in 
order to get the goods, to sign a contract with the manufacturer. 

_It is true that most manufacturers will continue to seek voluntary 
signatures on their fair trade contracts, but I must make clear, sir-—— 
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Senator Tuurmonp. I want you to answer this question. You claim 
we have a fair trade law down there now in South Carolina. 

Now, what is going to be the effect on present operations if this 
bill is passed, and tell me in simple words? 

Mr. Jenute. Yes, sir; I hope to. This bill will make 

Senator THurmonp. I am just using my State as an example. | 
expect to take action here that is best for the Nation as a whole, it 
is my duty to do that, but I am using South Carolina as an example 
because I am from South Carolina and I know conditions there. 

Mr. Jente. Enactment of S. 1083 will make fair trade fully opera- 
tive and enforceable in all States, including your State of South 
Carolina. 

Senator THurmMonb. And what does that mean ? 

Mr. JeHuE. Well, sir; it will permit any manufacturer selling— 
any fair trading manufacturer selling his product in the State of 
South Carolina to establish resale prices, and to enforce those resale 
prices for the retailers. 

Senator THurmonp. They can do that if the bill passes and they 
‘an’t do it now? 

Mr. Jenue. Well, no, sir. Sunbeam, for example, to go back to 
that illustration, can do nothing about Masters, or other mail-order 
houses, or for that matter other nonsigning sellers. They don’t have 
to be mail-order houses, necessarily. In nonfair trade areas they 
cannot prevent them from selling in the State of South Carolina, and 
injuring South Carolina merchants. 

Senator THurmonp. You haven’t answered what I asked. I want 
to know the difference in the operations in a drugstore in South Caro- 
lina today from what it would be if this bill passes. 

Mr. Jenie. The difference between the operations in the drugstore 
today 

Senator THurmMonp. And when I say operations, I mean selling 
branded goods. 

Mr. JEHLE. Well, at present, sir 

Senator THurmonp. If you want to take Sunbeam, just Sunbeam, 
down there today does a druggist have to sell Sunbeam at the price 
that Sunbeam fixes? 

Mr. Jenie. Sunbeam has discontinued its fair trade program, sir, 
on a national basis. 

Senator THurMonpD. Take one that hasn’t discontinued, what is one 
that hasn’t discontinued ¢ 

Mr. Jenu. I think almost all of the large ones have discontinued. 

Senator THurMonb. How about Gillette? 

Mr. Jeune. Gillette, possibly, Senator. 

Senator THurmonp. In other words, a drugstore there today can 
buy from the manufacturer and sell the blades for what he wants to, 
is that right ? 

Mr. JEHLE. That is correct. 

Senator Tourmonp. Now, if this bill passes 

Mr. Jeuxe. Only if he is a nonsigner. If he is a signer 

















Senator TuurmMonp. Down there now he doesn’t have to sign. 

Mr. Jenxe. That is correct. 

Senator THurmonp. Therefore he can buy the goods and sell them 
for what he wants to. If this bill passes, then he will have to sign up 
with Sunbeam to get the goods, won’t he? 
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Mr. JeHuLe. He will either have to sign a contract in order to get 
the goods, or when purchasing it he will be tacitly assenting to abide 
by the resale price stipulated by the manufacturer. 

Senator THurmMonpb. Then therefore he can’t sell them for what he 
wants to, can he? 

Mr. Jeune. That would be correct, sir. 

Senator THurRMoNpD. So you are denying that retailer the oppor- 
tunity to sell his goods for what he wants to, and you are putting him 
under the yoke of the manufacturer who is going to fix the price and 
says to him, “This is the price, you sell it for this or you won’t sell 
itat all’, is that true or not ? 

Mr. JenLe. He is not obliged to purchase the products. 

Senator THurmonp. I understand he is not obliged to purchase 
them, but if he does purchase them, then he has got to sell at the 
price the manufacturer fixes. 

Mr. JenLe. Then he will have to live up to his contract. 

Senator THurMonp. Is that true or not? 

Mr. Jenue. Yes, sir; he has to live up to his contract, his agree- 
ment. 

Sentor Tuurmonp. Is that true or is it not? 

Mr. Jeune. He will not be permitted to cut prices below the fair 
trade price. 

Senator TruRMonp. So itis true. You could answer that. 

Mr. Jenue. Oh, yes, sir. I don’t want to make it appear that I am 
not willing to answer the question “Yes” or “No.” I just wanted to 
qualify that. 

Senator TuHurmonp. I just want to bring out the facts in this case. 
You haven't convinced me yet this is the right kind of bill. I want to 
do what is best for the public, but we have had a lot of information 
that has come out on this bill, you have been here and heard it during 
these hearings I am sure. 

Mr. JEHLE. Yes, sir. 

Senator Tuurmonp. I think if you attended all these hearings you 
realize, now, that this is a very controversial matter, and it involves a 
great deal more than the average druggist or retailer I think realizes, 
don’t you think so? 

Mr. Jenve. Yes, sir, but there is really another court decision I 
would like to refer to that has aggravated this difficult enforcement 
situation, and that was the decision in which the Michigan Supreme 
Court ruled that a fair trading manufacturer could not enjoin a non- 
signer from inducing signers to breach their fair trade contracts by 
selling at below fair trade prices. 

That was a case where a company, which was a nonsigner, went 
around to other retailers who had signed contracts with Sunbeam, and 
induced them to breach their contracts, or their contract with Sunbeam 
by selling to them at less than fair trade prices, and the court said that 
there was nothing Sunbeam could do about that. 

Senator Tuurmonp. Do you have anything else to say ? 

Mr. Jente. No, Senator; I donot. 

Senator THurmonp. Thank you very much for your testimony, and 
Tam sure the subcommittee is going to read all of this testimony very 
carefully. This is a very important bill, it means a great deal, as I see 
it, to the people of all the States of the Nation. 
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It is a bill that can vitally affect their lives, and it is important to 
the economy of our country—I mean consideration of the bill is vital 
to the economy of the country, I don’t mean the bill is important, but 
the consideration of the bill is of vital importance to the economy, 

I have a statement for insertion in the record from the Honorable 
Jennings Randolph. 

(The statement is as follows :) 


STATEMENT BY SENATOR JENNINGS RANDOLPH (D-W.VA.) 


I appreciate the opportunity to appear before the subcommittee of the Senate 
Interstate and Foreign Commerce Committee now conducting hearings on fair 
trade legislation (S. 1083). 

Fair trade means fair play, Mr. Chairman, and generally Americans have 
always believed in fair play. Fair trade is a way of bringing fair play to 
business, and of striking a blow against unfair competition. It grants no sub- 
sidies to the small businessmen; it merely gives them an opportunity to more 
effectively compete. 

It is acknowledged that small business is essential to the survival of free 
enterprise in this country, but I sometimes think it is not fully appreciated that 
small business is essential also for the survival of the American way of life. 

Since the beginning of the Republic, it has been demonstrated that it was 
local businessmen who provided leadership for the community, whose initiative 
and support in all kinds of civic matters have consistently promoted the general 
welfare and improved the quality of citizenship. These contributions are less- 
ened when there is absentee ownership of business. 

In recent years, we have witnessed a trend toward bigness in business, and 
with it, increased perils for small business, particularly the independent mer. 
chant. Failures among small businessmen, retailers especially, are reaching 
frightening proportions, while the big companies—with their vast resources— 
seem to grow bigger and stronger all the time. This, in my opinion, is not al- 
ways in the best interest of the country, or its citizens. It opens the doors to 
monopoly, and we know that monopoly often means higher prices and a de 
pressed economic climate. 

The concept of fair trade is by no means new. Fair trade, in effect, is being 
practiced by thousands of manufacturers who use specialized methods of dis- 
tribution which are perfectly legal and which have been so long accepted by 
the public that they are seldom questioned. Consignment selling is one of these 
methods. Exclusive franchises is another. A third is forward integration 
whenever a manufacturer operates his own retail outlets and “establishes” the 
prices for his merchandise. This last method, it is believed, is frequently 
practiced by the shoe industry, among others. 

When it comes to mass distribution—where thousands of retail outlets are 
needed to supply the consumer demand for nationally branded goods—fair trade 
is the most appropriate method of specialized distribution. Passage of the 
Humphrey-Proxmire bill (S. 1083), it seems to me, would give millions of small 
businessmen the new lease on life they need if they are to survive. And it 
would be at the expense of no one else—neither the consumer, the manufacturer, 
the large chain and department stores nor the Government. It would be re- 
served to private parties, not Federal agents, to police resale practices and to 
institute legal action against violators. Probably the only protest would come 
from the price cutters who seem to think free enterprise means freedom to do 
anything they please. 

Competition—fair competition—is best for everyone, in the long run. The 
public is too little aware of the strategy of some big operators who slash the 
prices on famous national brands but make up the losses by excessive profits 
on less familiar merchandise. 

It must be recognized that we are a brand-name society. It means distribu- 
tion in orderly markets which has made mass production possible and its pro- 
duction in turn which has caused employment for the many at fair wages and 
under good working conditions. This adds up to a high standard of living for 
the average American—the highest the world has ever known. The disorderly 
markets we have today are causing small business to be liquidated and posing 
a threat to the entire American community. 
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Small businessmen are by no means a minority group in our economy. They 
and their employees embrace approximately 10 million. These persons and their 
families are also consumers. If they should be deprived of an opportunity to 
survive and to maintain a reasonable wholesome standard of living, it’s difficult 
to imagine how the rest of our economy can continue to prosper. 


Senator THurmonp. I believe that is the last witness we have here. 
We are going to adjourn. I don’t know whether there are going to 
beany more hearings or not, but we are going to leave the record open, 
and if there is a sufficient demand for other witnesses to testify, we 
will try to make arrangements for that. If not, then the matter is 
before the subcommittee, and so far as I am concerned after it has 
been determined that the testimony is complete, I expect to call the 
subcommittee together and let them take action on the bill. 

That completes the hearings. 

(Whereupon, at 4:30 p.m., the subcommitee adjourned. ) 

(The following letters were subsequently submitted for the record.) 


JOHN F. MartTIn & Sons, 
Mount Vernon, Wash., July 21, 1959. 
Re Fair trade bills S. 1083 and H.R. 1253. 
Senator WARREN G. MAGNUSON, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: Too many times men have gone to Congress to help 
small businessmen and have passed legislation aimed at the bigs, only to have 
the final result more seriously hurt the smalls. 

As I understand these bills they would make it possible for the larger smalls 
to ruin the smaller smalls. 

This would result by preventing the bigs from helping the small smalls and 
still turn the larger smalls loose to take the business without even a fight from 
the smaller smalls. 

We would like to see it more equitable than we have now but, as I under- 
stand these bills, they do not even begin to handle the subject but only serve to 
make it worse. 

Your cooperation in working against a poor excuse for a cure would be 
appreciated. 

We would also like to request that this letter be included in the record of the 
hearings on this issue. 

Yours very truly, 
JOHN F. MARTIN. 


Concorp, N.H., July 24, 1959. 
Hon. Norris Corron, 


U.S. Senator, Washington, D.C. 


Dear SENATOR Cotton: As members of the Concord Pharmaceutical Associa- 
tion we wish to communicate to you our feelings regarding S. 1083 and national 
fair trade. We are unanimously in favor for the following reasons. 

We are both consumers in our families and retailers in our several businesses. 
From this dual viewpoint we have seen New Hampshire fair trade contribute 
greatly to the preservation of the small and medium businessman in our State. 
We sincerely believe that it has served equally well in preserving product in- 
tegrity and quality. No manufacturer can afford to produce a high-class prod- 
uct, bring it before the public through advertising, and then sell it at declining 
prices for very long. In our experience, while price is a strong factor, a product 
lives or dies on the basis of its quality. We have also found that in our com- 
petitive American economy, this competition itself keeps product prices as low 
as possible commensurate with production costs. 

According to a Neilsen survey, prices in fair trade States and nonfair trade 
States were about the same. In our State the prices of nationally known, 
high-quality products are not artifically pegged at a high cost by fair trade, but 
are protected from short term, loss leader, price cutting as a come-on to far 
lower quality goods. If selling at a loss benefits anyone in the long run, we 
are still looking for the business school that will teach us how. 

Fair trade in our State is elective with the manufacturers and is by no means 
compulsory. If a national fair trade bill were patterned after the same plan, 
most manufacturers have had experience with State fair trade, or would have 
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access to the records of the experience of manufacturers who have. The degi- 
sion to participate or not would be theirs. In the end, the buying public would 
decide the fate of any fair trade bill that might be enacted. In our experience, 
the American buyer is a shrewd, price conscious individual; but more than 
anything he wants his purchase to have the quality to do what he expects of 
it, and to live up to the claims of the manufacturer. It is this American cop. 
sumer who will decide the life of any product and therefore, that of the many 
facturer who makes it. We sincerely believe that the quality of the produetg 
manufactured and marketed in the past by manufacturers cooperating in fair 
trade in our State, has been such that their products and companies may gur- 
vive for a long time in the American market. 

We believe that the American public is highly capable of deciding, by their 
purchases, whether or not they want the high quality at a fair price which hag 
characterized this type of product, or the shoddy, poor quality that has beep 
offered as the general, over all stock of a purely price-cutting business. 

From a purchaser’s point of view and from a businessman’s point of view we 
are sincerely and unanimously in favor of H.R. 1253. 

Respectfully yours. 

Leo F. Knebel, Secretary, Nault’s Pharmacy, Inc., Concord, N.H.; 
O. G. Jeannotte, J. Albert Nault, Nault’s Pharmacy; J. Henry 
Roberts, Roberts Drug Store, Inc.; Sigefroid J. L aRainee, Jr., 
Rumford Pharmacy; James Taylor, Taylor’s Drug Store; Frank. 
lin G. Wells, Wells Pharmacy; John H. Abbott, Abbott’s Phar. 
macy; Carl B. Nason, Corner Pharmacy; Walter F. Pierce, Davis 
Drug Co.; John Fanaras, Fanaras Pharmacy ; George M. Harring- 
ton, Fitch Murray Drug Store, Inc.; Kenneth 8S. Fortier, Fortier’s 
Pharmacy. 


IowA INDEPENDENT Or JOBBERS’ ASSOCIATION, Ino., 
Des Moines, Iowa, July 22, 1959, 
Hon. Senator WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 

Dear SENATOR MaGnuson: It is the desire of the Iowa Independent Oil 
Jobbers Association, representing 426 active members in the State of Iowa, to 
go on record with you and your committee as unequivocally opposed to passage 
of Senate bill 1083. 

It is our understanding that this bill will have hearings before your committee 
in the near future. We would appreciate not only having this letter entered 
as part of the hearing, but petition you for the right to have someone personally 
appear in our behalf in opposition to this bill. 

Our association opposes this legislation because it is our understanding that, © 
under present Federal law, States can, and have, passed fair trade laws; but 
that this bill, S. 1083, would impose fair trade on all States, whether or not 
they wanted it. Frankly, it would seem to us that this law would attempt to 
rewrite the constitution of a number of States who have, to date, rejected fair 
trade laws. 

Perhaps we object to this legislation primarily because it would place our 
supplying companies in the position to dictate all prices and margins of 
profits to our jobbers and eventually their dealers, and at the same time be” 
excluded from those restrictions themselves. Certainly, in our estimation” 
that could only mean higher prices for the consumer and would abrogate the § 
rights of States. All-in-all, the bill seems so vague and nebulous it is very pom” 
sible that many years of litigation would tie up our jobbers and cause them 
undue hardships. 

Last, but certainly not least, it is the opinion of our group that this type 
of legislation would eliminate markets based upon the law of supply a 
demand and the competitive rights of free enterprise. vf 

Senator Magnuson, we would very much appreciate it if you could see fit” 
to enter these objections in the minutes of your committee meeting, and give # 
us the privilege of personally appearing against the bill when hearings are hela # 

Sincerely yours, 
Lyte W. MuNsOoN, 
Erecutive Secretary. % 
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